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2  Paul  A.  Porter 

In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

Civ.  No.  273— Tucson 

CHESTER  BOWLES,  Administrator, 
Office  of  Price  Administration, 

Plaintiff, 

vs. 

PAUL  MYERS, 

Defendant. 

COMPLAINT  FOR  TREBLE  DAMAGES 

Lender  the  Emergency  Price  Control  Act  of  1942 
(P.  L.  421,  77th  Congress,  2nd  Session,  56  Stat. 
23),  as  amended,  for  violations  of  Maximum 
Price  Regulation  No.  259. 

Plaintiff  complains  and  alleges  as  follows: 

1.  Plaintiff,  as  Administrator,  Office  of  Price 
Administration,  brings  this  action  for  treble  dam- 
ages on  behalf  of  the  L^nited  States  pursuant  to  the 
provisions  of  Section  205(e)  of  the  Emergency 
Price  Control  Act  of  1942  (P.  L.  421,  77th  Cong. 
2nd  Session,  56  Stat.  23),  as  amended  by  the  Sta- 
bilization Extension  Act  of  1944,  hereinafter  called 
the  "AeV\ 

2.  Jurisdiction  of  this  action  is  conferred  upon 
this  court  by  Sections  205(e)  and  205(c)  of  the 
Act. 

3.  That  under  and  by  virtue  of  the  authority 
vested  in  the  Price  Administrator  by  the  Act  and 
Executive   Order   No.   9250,   the  Administrator  of 
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the  Office  of  Price  Administration  duly  promul- 
gated and  issued  Maximum  Price  Regulation  No. 
259  (7  F.  R.  8950)  to  become  effective  November 
1,  1942,  establishing  maximum  prices  for  the  sale 
by  all  sellers  of  domestic  malt  beverages  within 
the  continental  limits  of  the  United  States;  that 
said  Maximum  Price  Regulation  No.  259,  issued 
as  aforesaid,  as  the  same  has  been  amended,  is  now 
and  at  all  times  herein  mentioned  has  been  in  full 
force  and  effect.  [4] 

4.  That  the  said  defendant,  Paul  Myers,  is  a 
resident  of  the  City  of  Tucson,  County  of  Pima, 
State  of  Arizona,  and  at  all  times  herein  mentioned, 
at  the  aforesaid  place,  has  been  and  now  is  en- 
gaged in  the  business  of  buying,  selling,  distribut- 
ing and  otherwise  dealing  in  *^  domestic  malt  bever- 
ages" in  the  capacity  of  a  ^* wholesaler"  as  said 
terms  are  defined  by  the  said  Maximum  Price  Regu- 
lation No.  259. 

5.  That  between  December  1,  1943,  and  August 
26,  1944,  in  the  County  of  Pima,  State  of  Arizona, 
and  within  the  jurisdiction  of  this  court,  the  said 
defendant  offered  for  sale  and  sold  to  mimerous 
purchasers  at  wholesale  large  quantities  of  domes- 
tic malt  beverages,  to-wit:  beer,  at  prices  in  excess 
of  the  legal  maximum  prices  provided  by  said 
Maximum  Price  Regulation  No.  259;  that  at- 
tached hereto  as  ^^ Exhibit  A"  and  by  reference  in- 
corporated herein  is  a  tabulation  by  calendar 
months  covering  the  aforesaid  period  showing  the 
brands,  container  sizes  and  quantities  of  beer  sold 
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by  the  said  defendant  as  aforesaid,  the  sale  price, 
the  ceiling  price,  the  amount  of  overcharge  per  case, 
and  the  total  amount  of  overcharges  demanded  and 
received  by  the  said  defendant  in  the  sale  of  said 
beer. 

6.  That  the  aforesaid  sales,  and  each  of  them, 
were  made  at  wholesale  in  the  course  of  trade  or 
business  and  not  to  ultimate  consumers;  that  the 
amount  by  which  the  price  demanded  and  received 
by  the  said  defendant  for  said  beer  exceeded  the 
maximum  price  therefor,  as  established  by  the 
applicable  provisions  of  said  Maximum  Price  Regu- 
lation No.  259,  was  the  sum  of  twenty-eight  thou- 
sand six  hundred  ninety-one  and  74/100  dollars 
($28,691.74),  as  more  fully  appears  from  Exhibit  A 
attached  hereto;  that  treble  the  aggregate  amount 
of  said  overcharges  demanded  and  received  by  said 
defendant,  as  aforesaid,  is  the  sum  [5]  of  eighty- 
six  thousand  seventy-five  and  22/100  dollars  ($86,- 
075.22). 

Wherefore,  pUxintiff  prays  judgment  against  the 
said  defendant  that  plaintiff  have  and  recover  of 
and  from  the  said  defendant,  Paul  Myers,  on  behalf 
of  the  United  States  of  America,  the  sum  of  eighty- 
six  thousand  seventy-five  and  22/100  dollars  ($86,- 
075.22),  and  for  such  other  and  further  relief  as 
to  the  court  may  appear  just  and  lawful  in  the 
premises. 
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Dated   at    Phoenix,    Arizona,    this    17th    day    of 
November,  1944. 

/s/  DARRELL  R.  PARKER, 

District    Enforcement   Attor- 
ney. 

/s/  LLOYD  J.  ANDREWS, 

Assistant  Enforcement  Attor- 
ney. 

/s/  DAVID  O.  BROWN, 

Assistant     Enforcement     At- 
torney. 
Attorneys  for  Plaintiff 
Office  of  Price  Administration 
17  West  Van  Buren  Street 
Phoenix,  Arizona. 

[Endorsed]:     Filed  Nov.  18,  1945.  [6] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO   COMPLAINT 
FOR  TREBLE  DAMAGES 

First  Defense 

The  complaint  fails  to  state  a  claim  against  the 
defendant  upon  which  relief  can  be  granted. 

Second  Defense 

Defendant,  for  his  answer  to  plantiff 's  complaint, 
admits,  denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  contained  in  Paragraphs 
1,  2  and  4  of  said  complaint,  but  in  answer  to 
paragraph  3  of  said  complaint,  defendant  denies 
that  the  Maximum  Price  Regulation  No.  259  has 
the  force  and  effect  of  law. 

II. 

Admits  that  ''between  December  1,  1943,  and 
August  26,  1944,  in  the  County  of  Pima,  State  of 
Arizona,  and  within  the  jurisdiction  of  this  court, 
the  said  defendant  offered  for  sale  and  sold  to 
numerous  purchasers  at  wholesale  large  quantities 
of  domestic  malt  beverage,  to- wit:  beer"  but  denies 
that  any  of  said  beer  so  offered  for  sale  and  sold 
by  the  defendant  to  such  purchasers  was  offered  for 
sale  or  was  sold  at  prices  in  excess  of  the  maximum 
price  therefor  as  established  by  the  applicable  pro- 
visions of  Maximum  Price  Regulation  No.  259,  re- 
ferred to  in  plaintiff's  complaint,  or  by  the  General 
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Maximum  Price  Regulation  theretofore  promul- 
gated and  issued  by  said  [10]  Administrator,  but, 
on  the  contrary,  alleges  that  all  of  the  sales  men- 
tioned and  described  in  Exhibit  *'A"  to  plaintiff's 
complaint  were  made  at  or  below  maximum  prices 
provided  by  Maximum  Price  Regulation  No.  259 
and  said  General  Maximum  Price  Regulations. 

III. 

.  In  answer  to  the  allegations  contained  in  Para- 
graph 6  of  said  complaint,  defendant  admits  that 
said  sales  and  each  of  them  were  made  at  wholesale 
in  the^  course  of  trade  or  business  and  not  to  the 
ultimate  consumer,  but  denies  that  the  price  de- 
manded and  received  by  defendant  exceeded  the 
maximum  price  therefor  as  established  by  the  ap- 
plicable provisions  of  said  Maximum  Price  Regula- 
tion No.  259  and  the  applicable  provisions  of  said 
General  Maximum  Price  Regulation,  in  the  aggre- 
gate sum  of  $28,691.74,  or  in  any  other  amount. 
Defendant  admits  the  making  of  the  sales  men- 
tioned, set  forth  and  described  in  Exhibit  ''A'\  but 
denies  specifically  each  and  every  other  allegation 
containied    in    said    complaint    and    in    said    Ex- 


IV. 

Defendant  further  alleges  that  all  of  the  sales 
made  by  defendant  and  referred  to  in  plaintiffs 
complaint  were  made  at  prices  which  were  com- 
puted in  accordance  with  the  business  and  cost 
practices  or  methods  established  in  the  brewery  and 
distillery  products  industry  prior  to  the  enactment 
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of  said  Emergency  Price  Control  Act  referred  to 
in  plaint itf's  complaint. 

V. 

Defendant,  as  a  fnrtlier  and  separate  answer  to 
said  complaint,  alleges:  That  if  it  should  be  estab- 
lished that  any  of  the  sales  mentioned,  set  forth 
and  described  in  plaintiff's  complaint ' were  made 
in  violation  of  said  Maximum  Price  Regulation 
No.  259,  that  such  violation  of  such  regulation  by 
this  defendant  was  neither  willful  nor  the  result 
of  failure  on  defendant's  part  [11]  to  take  prac- 
ticable precautions  against  the  occurrence  of  the 
violation. 

Wherefore,  defendant  prays  judgment  dismissing 
the  complaint,  for  his  costs  and  for  such  other 
relief  as  the  court  may  deem  just. 

KNAPP,  BOYLE  &  THOMP- 

SON 

B.  G.  THOMPSON, 
ARTHUR  HENDERSON, 

Attorneys  for  Defendant 
910  Valley  National 
Building 

Tucson,  Arizona. 

MEMORANDUM  OP   POINTS   IN 
SUPPORT  OP  FIRST  DEFENSE 

The  Court  takes  judicial  notice  of  all  of  the  mat- 
ters appearing  in  the  Federal  Register.  It  appears 
from  said  Federal  Register  that  no  statement  of 
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the  considerations  involved  in  the  issuance  of  Maxi- 
mum Price  Regulation  No.  259  was  published  in 
said  Federal  Register,  as  provided  by  Title  50, 
USCA,  Sections  902,  921.  It  appears  from  said 
Federal  Register  that  while  Maximum  Price  Regu- 
lation No.  259  was  published,  no  statement  of  the 
considerations  involved  in  the  issuance  of  said 
regulation  was  likewise  published  but  said  state- 
ment was  merely  filed  with  the  Division  of  Federal 
Register.  Until  and  unless  such  statement  of  the 
considerations  involved  in  the  issuance  of  Maximum 
Price  Regulation  No.  259  are  likewise  published 
in  the  Federal  Register,  the  said  Maximum  Price 
Regulation  No.  259  could  not  have  the  force  of  law, 
nor  can  it  be  made  the  basis  of  any  cause  of  action 
against  this  defendant  as  set  forth  in  the  complaint 
herein. 

[Endorsed]:     Filed  Jan.  10,  1945.  [12] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  JUDGMENT 

Come  now  the  attorneys  undersigned  for  the 
above-named  plantiff  and  defendant  respectively 
and  stipulate  and  agree  as  follows: 

1.  That  jurisdiction  of  this  action  is  conferred 
upon  this  court  by  Section  205(c)  and  (e)  of  the 
Emergency  Price  Control  Act  of  1942,  as  amended. 

2.  That  pursuant  to  the  Act  the  Price  Admin- 
istrator has  heretofore  duly  promulgated  and  issued 
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Maximum  Price  Regulation  No.  259,  which  became 
etiective  on  November  1,  1942,  and,  as  amended, 
has  been  in  full  force  and  effect  at  all  times  there- 
after until  the  revision  thereof  which  became  effec- 
tive December  18,  1944;  that  said  Maximum  Price 
Regulation  No.  259  establishes  maximum  prices  for 
the  sale  at  wholesale  of  domestic  malt  beverages 
within  the  continental  limits  of  the  United  States. 

3.  That  Paul  Myers,  the  defendant  herein,  is 
and  at  all  times  pertinent  hereto  has  been  a  resi- 
dent of  the  City  of  Tucson,  County  of  Pima,  State 
of  Arizona,  and  engaged  in  the  business  of  buying, 
selling,  and  distributing  at  wholesale  and  in  the 
capacity  of  a  ** wholesaler '^  of  '^domestic  malt 
beverages''  as  said  terms  are  defined  by  said  Maxi- 
mum Price  Regulation  No.  259. 

4.  That  during  the  period  December  1,  1943,  to 
August  26,  1944,  in  the  said  County  of  Pima,  State 
of  Arizona,  the  plaintiff  contends  that  the  de- 
fendant, Paul  Myers,  offered  for  sale  and  [14] 
sold  to  numerous  purchasers  quantities  of  domestic 
malt  beverages,  to-wit:  beer,  at  prices  in  excess  of 
the  legal  maximum  prices  provided  by  said  Maxi- 
mum Price  Regulation  No.  259. 

5.  That  it  is  agreed  between  these  parties  that 
maximum  prices  at  which  the  said  defendant,  Paul 
Myers,  might  lawfully  offer  for  sale  or  sell  domestic 
malt  beverages  during  the  period  above  mentioned 
are  established  and  determined  by  Section  1420.66, 
Appendix  A  (a)  of  the  said  Maximum  Price  Regu- 
lation No.  259. 
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6.  It  is  further  stipulated  and  agreed  that  the 
month  of  March,  1942,  be  considered  the  ''base 
period''  for  the  purpose  of  determining  said  maxi- 
mum prices  and  that  the  proper  method  of  com- 
puting the  maximum  prices  on  brands  of  beer  not 
sold  or  offered  for  sale  by  the  defendant  during 
said  month  of  March,  1942,  but  offered  for  sale  and 
sold  by  him  for  the  first  time  subsequent  to  the 
said  month  of  March,  1942,  shall  be  as  provided 
by  Section  3(a)  (Section  1499.3(a))  of  the  General 
Maximum  Price  Regulation  (7  F.  R.  3153). 

7.  It  is  also  stipulated  by  and  between  these 
parties  that  during  the  said  month  of  March,  1942, 
the  said  defendant  was  engaged  exclusively  in  the 
sale  at  wholesale  of  ABC  beer  and  ale,  products 
of  Aztec  Brewing  Company,  Inc.  of  San  Diego, 
California,  and  that  for  the  purpose  of  determining 
the  proper  maximum  price  of  brands  of  beer  other 
than  ABC  beer  and  ale  the  products  of  said  Aztec 
Brewing  C^ompany,  Inc.  of  San  Diego,  California, 
actually  handled  by  said  defendant  during  the 
month  of  March,  1942,  shall  be  considered  the 
^'comparable  commodity"  referred  to  hereinabove. 

8.  In  order  to  effect  a  settlement  of  this  action 
it  is  hereby  stipulated  and  agreed  between  these 
parties  that,  subject  to  the  matters  hereinafter  re- 
served for  future  determination  of  this  court,  tlie 
actual  overcharges  demanded  and  received  by  the 
said  defendant  during  the  period  alleged  in  plain- 
tiff's complaint  on  file  herein  in  connection  with 
the  sale  of  commodities  described  [15]  in  said  com- 


vs.  Paul  Myers  13 

2)laint  and  attached  Exhibit  ^^A"  are  the  sum  of 
$27,426.14  and  that,  subject  to  and  contingent  upon 
determination  of  this  court  of  the  matters  and 
legal  questions  hereinafter  reserved  for  future  de- 
cision favorable  to  the  plaintiff,  judgment  be  en- 
tered herein  in  favor  of  the  plaintiff  and  against  the 
defendant  in  the  sum  of  $27,426.14,  which  said 
judgment  shall  bear  interest  and  be  payable  as 
hereinafter  provided. 

9.  These  parties  further  stipulate  that  in  com- 
puting the  overcharges  during  the  period  men- 
tioned in  plantiff 's  complaint  the  plaintiff  has  made 
no  allowance  for  return  freight  to  the  brewery  on 
empty  cases  and  bottles  or  brokerage  commissions 
or  finder's  fees  paid  by  said  defendant  in  connection 
with  the  purchase  and  sale  and  handling  of  any  of 
the  commodities  referred  to  in  plaintiff's  complaint, 
and  that  it  is  the  contention  of  the  plaintiff*  that 
said  items  do  not  properly  constitute  elements  in 
defendant's  net  cost  of  the  commodities  described 
in  plaintiff's  said  complaint  under  the  provisions 
of  the  said  Section  3(a)  (1499.3(a))  of  the  General 
Maximum  Price  Regulation  for  the  reason,  among 
others,  that  no  such  return  freight  or  commissions 
as  such  were  paid  during  the  month  of  March,  1942, 
by  the  said  defendant  in  connection  with  the  '^com- 
parable commodity"  being  handled  and  sold  by 
defendant  during  the  said  month. 

It  is  stipulated  that  during  the  said  month  of 
March,  1942,  the  cost  of  return  freight  on  empty 
bottles  and  cases  was  absorbed  by  Aztec  Brev/ing 
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Company,  Inc.  of  San  Diego,  California,  and  not 
charged  to  said  defendant  nor  paid  by  him,  as 
such,  and  further  that  during  the  said  month  of 
March,  1942,  the  defendant  paid  no  brokerage  com- 
missions or  finder's  fees  in  connection  with  the 
purchase  of  any  malt  beverage  handled  by  him 
during  said  month. 

That  in  response  to  request  of  defendant  the 
letters  hereto  attached  as  Exhibits  ^^A"  and  "B" 
were  written  to  defendant  [16]  by  the  Phoenix 
District  Office,  Office  of  Price  Administration. 

10.  That  it  is  the  contention  of  the  defendant 
that  in  calculating  maximum  prices  for  commodities 
or  brands  thereof  not  handled  or  sold  by  him  during 
March,  1942,  but  only  during  the  period  subsequent 
to  said  month,  and  in  particular  during  the  period 
mentioned  in  plaintiff's  complaint,  under  the  pro- 
visions of  the  regulation  of  the  Office  of  Price 
Administration  hereinabove  mentioned  and  referred 
to  more  specifically,  the  said  defendant  is  entitled 
to  include  as  a  proper  part  and  element  of  his 
net  unit  cost  of  the  said  commodities,  sums  charged 
to  him  by  his  suppliers  and  actually  paid  by  him 
in  the  form  of  commissions,  brokerage  charges,  or 
finder's  fees,  and  return  freight  to  brewery  on 
empty  cases  and  bottles,  and  the  determination  of 
the  controvery  described  in  this,  and  the  paragraph 
next  preceding  this  paragraph,  is  hereby  expressly 
reserved  for  this  court,  and  in  the  event  the  said 
court  should  determine  that  any  of  the  above  men- 
tioned  charges   properly   constitute   a    part    of   or 
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element  in  defendant's  net  nnit  eost  referred  to  and 
defined  by  the  General  Maximum  Price  Regulation 
hereinabove  mentioned,  then  and  in  that  event,  the 
amount  of  the  judgment  to  be  entered  herein  in 
favor  of  the  plaintiff  and  against  the  defendant 
shall  be  accordingly  reduced. 

11.  That  is  is  stipulated  between  these  parties 
that  in  the  event  the  court  should  find  that  return 
freight  is  a  proper  and  legitimate  element  of  net 
unit  cost  for  the  purpose  of  computing  maximum 
prices  of  the  commodities  mentioned  in  plaintiff's 
complaint  during  the  period  therein  set  forth,  the 
actual  amount  of  the  overcharges  are  to  be  reduced 
by  the  sum  of  $4,223.30 ;  that  in  the  event  the  court 
should  find  that  both  return  freight  and  commis- 
sions, brokerage  charges,  and  finder's  fees  paid  by 
said  defendant  in  connection  with  the  purchase  of 
the  aforesaid  commodities  constitute  proper  ele- 
ments of  net  unit  cost,  the  said  actual  overcharges 
on  account  thereof  shall  be  reduced  bv  the  total 
sum  [17]  of  $9,086.14,  and  likewise  the  judgment 
to  be  entered  herein  in  favor  of  the  plaintiff'  against 
the  defendant  shall  accordingly  be  reduced. 

12.  That  further  clarifying  the  preceding  para- 
graph numbered  11.,  it  is  the  intention  and  agree- 
ment of  these  parties  that  in  the  event  this  court 
should  determine  that  return  freight  on  empties 
should  ])e  alk)wed  as  an  element  of  net  unit  cost, 
the  judgment  to  be  entered  herein  in  favor  of  the 
plaintiff  and  against  the  defendant  shall  be  the 
sum  of  $23,202.84;  that  in  the  event  the  court  should 
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determine  that  both  the  return  freight  and  the 
brokerage  commissions  constitute  proper  elements 
of  net  unit  cost  of  the  commodities  in  question, 
the  judgment  to  be  entered  herein  in  favor  of  the 
plaintiff  and  against  the  defendant  shall  be  the 
amount  of  $18,329.20. 

13.  That  upon  the  determination  of  the  afore- 
said issues  by  the  court,  judgment  shall  be  entered 
for  the  plaintiff  and  against  the  defendant  for  the 
benefit  of  the  United  States  of  America  in  such 
amount,  not  to  exceed  $27,426.14,  as  the  court  may 
determine  in  accordance  with  the  provisions  of  this 
stipulation  and  the  applicable  statutes  and  regula- 
tions pertaining  to  the  subject  matter  hereof. 

14.  That  any  judgment  which  shall  be  entered 
herein  pursuant  to  this  stipulation  shall  be  payable 
in  the  following  manner  and  at  the  following  times, 
unless  the  said  defendant  shall  desire  to  soonor  pay 
the  same,  to-wit:  One-third  thereof  payable  upon 
the  entry  of  judgment  and  in  no  event  later  than 
ten  (10)  days  thereafter;  one-third,  together  with 
accrued  interest,  to  be  payable  on  or  before  (6) 
months  from  date  of  said  judgment,  and  the  balance 
thereof,  together  with  accrued  interest,  payable  on 
or  before  one  (1)  year  from  the  date  of  said  judg- 
ment ;  that  all  deferred  payments  shall  bear  interest 
from  date  of  judgment  until  fully  paid  at  the  rate 
of  four  (4)  per  cent  per  annum.  [18] 

That  in  the  event  the  said  defendant  shall  pay  or 
cause  to  be  paid  on  or  before  the  dates  hereinabove 
provided   the    amounts    hereinabove    provided,    to- 
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gether  with  accrued  interest,  no  process  shall  issue 
for  tlie  collection  or  enforcement  of  said  judgment, 
or  any  action  or  proceeding  whatever  to  enforce 
payment  of  the  same  shall  be  instituted  or  brought ; 
that  in  the  event  of  default  in  making  of  any  of 
the  payments  hereinabove  provided  or  any  part 
thereof  promptly  on  the  dates  hereinabove  specified, 
the  whole  of  said  judgment  shall  forthwith,  and 
without  notice  to  said  defendant,  become  immedi- 
ately payable  and  payment  thereof  may  be  enforced 
by  the  plaintiff  or  any  other  proper  agency  or 
department  of  the  Government  of  the  United  States 
by  any  and  all  means  provided  by  law  for  the  col- 
lection and  enforcement  of  judgments. 

15.  That  this  stipulation  shall  not  be  deemed 
effective  until  approved  by  the  Judge  of  the  above 
entitled  court. 

16.  That  attorneys  for  the  defendant  shall  within 
thirty  (30)  days  of  the  date  of  the  filing  of  this 
stipulation,  if  they  so  desire,  file  herein  a  brief  in 
support  of  defendant's  contentions  respecting  the 
questions  of  law  hereinabove  expressly  reserved  for 
determination  of  this  court;  that  within  twenty  (20) 
days  of  the  date  of  filing  defendant's  said  brief 
the  attorneys  for  plaintiff  may  file  herein  their 
answering  brief,  and  that  attorneys  for  defendant 
shall  be  allowed  the  period  of  ten  (10)  days  there- 
after for  the  submission  and  filing  of  a  reply 
brief,  if  they  so  desire. 

That  attorneys  for  either  party  may  request  oral 
argument   on  said   contentions,   provided   such   re- 
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quest  is  filed  not  later  than  the  date  of  filing  such 
reply  brief. 

Dated  this  27th  day  of  April,  1945. 

/s/  DARRELL  R.  PARKER, 

District    Enforcement    Attor- 
ney. [19] 

/s/  LLOYD  J.  ANDREWS, 

Assistant  Enforcement  Attor- 
ney 

/s/  DAVID  O.  BROWN,        LJA 

Assistant  Enforcement  Attor- 
ney 

Attorneys  for  Plaintiff. 

/s/  PAUL  MYERS, 
Defendant. 

KNAPP,  BOYLE  THOMPSON 
B.  G.  THOMPSON, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  May  7,  1945. 


ORDER  OF  APPROVAL 

The  above  and  foregoing  stipulation  having  been 
presented  to  the  court,  and  the  court  having  duly 
considered  the  same: 

It  Is  Hereby  Ordered  that  the  said  stipulation 
be  and  it  is  hereby  approved,  and  it  is  directed  that 
the  same  be  filed  in  this  cause. 
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Dated  this  Eighth  day  of  May,  1945. 

ALBERT  M.  SAMES, 

Judge,  United  States  District 
Court. 

[Endorsed] :     Filed  May  8,  1945.  [20] 


EXHIBIT  ^^A" 

Phoenix  District  Office 

Office  of  Price  Administration 

17  W.  Van  Buren  Street 

Post  Office  Box  650 

Phoenix,  Arizona 

September  14,  1945 
Mr.  Paul  L.  Myers 
302  So.  Park  Avenue 
P.  O.  Box  2832 
Tucson,  Arizona 

Dear  Mr.  Myers : 

Today,  we  received  an  answer  from  the  Regional 
Office  to  our  inquiry  on  including  the  cost  of  re- 
turn of  empty  bottles  in  your  net  replacement  cost. 
The  Regional  Office  advises  us  that  its  conclusion 
is  that  return  freight  on  empty  bottles  may  be  in- 
cluded in  your  net  cost  for  the  purpose  of  pricing 
your  beer  under  Section  3(a)  of  General  Maximum 
Price  Regulations. 

Your  correct  method  of  pricing  Capitol  Beer  sold 
by  you  is,  then,  as  follows: 

1.     The  comparable  commodity  you  are  using  is, 
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I  believe,  ABC  Beer.     Take  your  maximum  price 
under  OPA  regulations  for  that  beer. 

2.  Divide  this  price  by  the  net  unit  replacement 
cost  of  ABC  Beer. 

3.  Multiply  the  percentage  so  obtained  by  your 
net  unit  cost  of  Capitol  Beer  or  the  beer  being 
priced.  This  unit  replacement  cost  may  include 
the  cost  of  Capitol  Beer  at  the  brewery,  the  loading 
charge  at  the  brewery,  freight  on  full  cases  and 
freight  on  the  return  of  the  empty  bottles  to  the 
brewery. 

Under  Section  3(a)  of  General  Maximum  Price 
Regulation,  all  customary  allowances,  discounts  or 
other  price  differentials  shall  apply  to  the  sale  of 
the  commodity  being  priced.  Therefore,  you  must 
give  the  same  quantity  discounts  on  Capitol  Beer 
that  you  have  established  for  ABC  Beer. 

This  letter  may  be  considered  an  official  interpre- 
tation, and  if  you  have  any  further  question  re- 
garding its  application,  you  may  communicate  di- 
rectly with  this  office,  and  if  you  question  its 
application  to  your  problem,  request  that  we  send 
the  question  to  our  Regional  Office  for  consideration 
by  them  and  for  clarification  of  doubtful  points. 

Very  truly  yours, 

RICHARD  A.  HARVILL, 
District  Price  Executive. 

By:  /s/  BETTY  C.   FREDERICKSON 
District  Price  Attorney.  [21] 
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EXHIBIT  ^^B" 

Phoenix  District  Office 

17  W.  Van  Buren  Street 

Post  Office  Box  650 

Phoenix,  Arizona 

September  29,  1944 

Mr.  Paul  L.  Myers 
302  So.  Park  Avenue 
P.  0.  Box  2832 
Tucson,  Arizona 

Dear  Mr.  Myers : 

Since  we  wrote  you  concerning  the  pricing  of 
Capitol  Beer  handled  by  you,  on  September  14th, 
the  National  Office  of  OPA  has  reversed  the  ruling 
of  the  Regional  Office.  The  Washington  ruling  is 
that  the  cost  of  returning  beer  bottles  to  the  sup- 
plier may  not  be  considered  part  of  the  net  cost 
of  the  commodity  by  pricing  under  Section  3(a) 
of  General  Maximum  Price  Regulation. 

Thus,  numbered  paragraph  3  of  our  letter  of 
September  14th  should  be  modified  to  read: 

^^  Multiply  the  percentage  so  obtained  by  your 
net  unit  cost  of  Capitol  Beer  or  the  beer  being 
priced.  This  unit  replacement  cost  may  include 
the  cost  of  Capitol  Beer  at  the  brewery,  the  loading 
charge  at  the  brewery  and  freight  on  full  cases." 

This  letter  is  to  be  considered  an  amendment  to 
the  interpretation  given  you  in  our  letter  of  the 
14th,  so  that  the  same  privilege  of  questioning  it 
is  applicable  and  you  may,  if  you  wish,   request 
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that   the   problem   be   considered   by   the   regional 
office  and  if  necessary,  by  the  national  office. 

Under  the  circumstances,  since  this  ruling  came 
directly  from  the  Washington  office,  I  believe  it 
is  pretty  final  and  that  you  must  immediately  re- 
calculate your  price  on  Capitol  Beer. 

Very  truly  yours, 

RICHARD  A.  HARVILL, 
District  Price  Executive. 

By:  /s/  BETTY  C.   PREDERICKSON 
District  Price  Attorney. 

cc:    JAMES  J.  SILVER,  Esq., 
84  W.  Pennington, 
Tucson 

cc:    OPA  Tucson 

cc:    Enforcement   Division   [22] 


[Title  of  District  Court  and  Cause.] 

Minute  Entry  of  Tuesday,  December  18,  1945 
(Tucson  Division) 

Honorable  Albert  M.  Sames,  United  States  Dis- 
trict Judge,  Presiding. 

It  Is  Ordered  that  the  plaintiff,  Chester  Bowles, 
have  judgment  herein  against  the  defendant,  Paul 
Myers,  in  the  sum  of  $18,329.20,  and  that  counsel 
for  the  plaintiff  prepare  and  submit  fo]*m  tlierefor. 


vs.  Paid  Myers  23 

[Title  of  District  Court  and  Cause.] 

COURT'S  MEMORANDUM 

Defendant's  proposed  findings  of  fact  and  conclu- 
sions of  law  having  been  presented  to  the  Court  and 
no  objections  thereto  having  been  urged  by  plain- 
tiff, Is  Is  Ordered  that  the  Clerk  file  said  findings 
of  fact  and  conclusions  of  law  as  approved  and  en- 
tered by  the  Court  and  that  the  form  of  judgment 
api)ended  to  said  findings  of  fact  and  conclusions  of 
law  be  approved,  filed,  entered  and  spread  upon  the 
minutes  as  the  judgment  in  this  case. 

The  Court  has  determined  to  enter  judgment  for 
the  plaintiff  in  the  sum  of  $18,329.20,  the  smallest 
amount  stipulated  for  by  the  parties,  for  the  follow- 
ing reasons: 

(1)  Net  unit  cost  includes  any  cost  lawfully 
charged  by  a  supplier  and  paid  by  a  seller  such  as 
the  defendant  herein; 

(2)  The  defendant's  new  supplier's  maximum 
price  as  fixed  by  the  Office  of  Price  Administration 
ineluded  return  freight  on  empty  beer  bottles  and 
such  new  supplier  properly  charged  return  freight 
on  empty  beer  bottles; 

(3)  The  return  freight  on  empty  beer  bottles  as 
charged  by  the  new  supplier  is  an  item  to  be  in- 
(^'Inded  in  the  defendant's  net  unit  cost; 

(4)  The  defendant,  though  including  return 
freight  on  empty  beer  bottles  and  though  including 
finder's  fees  in  fixing  his  maximum  price  on  the  new 


24  Paul  A.  Porter 

commodity  as  items  of  net  unit  cost  none-the-less 
continued  his  customary  allowances,  discounts,  etc., 
to  his  customers; 

(5)  Broker's  or  finder's  fees  were  not  prohibited 
during  the  period  charged  to  have  been  unlawfully 
included  by  the  defendant  as  an  item  to  be  included 
in  defendant's  net  unit  cost; 

(6)  By  including  return  freight  on  empty  beer 
bottles  and  finder's  fees  in  the  net  unit  cost  of  the 
eastern  beer  no  increase  in  profit  was  afforded  to 
the  defendant  on  his  sales  of  said  eastern  beer ;  [25] 

(7)  In  determining  upon  the  meaning  to  be  given 
the  maximum  price  regulations  applicable  in  these 
proceedings,  the  Court  has  been  mindful  of  the 
provisions  of  the  Emergency  Price  Control  Act 
that  its  purpose,  among  others,  is  to  eliminate  and 
prevent  profiteering  and  that  it  enjoins  any  order 
or  regulation  requiring  the  determination  of  costs 
otherwise  than  in  acco]*dance  with  established  ac- 
counting methods; 

(8)  The  emergency  price  control  act  is  primarily 
designed  to  prevent  inflation  by  controlling  profit 
through  the  establishment  of  a  cost-profit  ratio 
equivalent  to  that  which  existed  during  the  so  called 
**base  period"; 

(9)  The  Act  contemplates  increases  in  costs  with 
resulting  increases  in  ultimate  prices,  but  intends 
that  profits  shall  not  increase; 

(10)  The  maximum   ]u*ice  regulations  pertinent 
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to  tliiy  ease  appear  to  be  intended  to  limit  the  pro- 
fit of  a  seller  (the  defendant  in  this  ease)  to  that 
made  by  him  on  comparable  transactions  during 
the  month  of  March,  1942. 

In  view  of  the  foregoing,  the  Court  is  of  the 
opinion  that  the  defendant  properly  charged  or  in- 
cluded in  his  net  unit  cost  the  return  freight  on 
empty  beer  bottles  and  the  broker's  or  finder's  fees 
covered  by  the  stipulation  of  the  parties  filed  herein 
and  that  the  contentions  of  the  defendant  as  to  the 
interpretation  to  be  placed  upon  the  maximum  price 
regulations  involved  herein  are  correct. 

Dated  at  Tucson,  Arizona,  this  29th  day  of 
March,  1946. 

ALBERT  M.  SAMES 
Judge. 

[Endorsed]  :     Filed  March  29,  1946.  [26] 


Title  of  District  Court  and  Cause] 

Minute  Entry  of  Friday,  March  29,  1946 
(Tucson  Division) 

Honorable  Albert  M.  Sames,  United  States  Dis- 
trict Judge,  Presiding. 

Tt  Is  Ordered  that  the  proposed  findings  of  fact 
and  conclusions  of  law  presented  by  counsel  for 
defendant  be  approved  and  filed  as  the  findings  of 
fact  and  conclusions  of  law  herein,  and 

It  Is  Further  Ordered  that  the  form  of  judgment 
presented  by  counsel  for  defendant  be  approved, 
entered,  filed  and  spread  upon  the  minutes  as  the 
judgment  herein.  [28] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civ.  273 — Tucson 

CHESTER  BOWLES,     Adminisrator,     Office     of 
Price  Administration, 

Plaintiff, 
vs. 

PAUL  MYERS, 

Defendant. 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  JUDGMENT 

The  above  entitled  cause  coming  on  for  hearing 
on  the  19th  day  of  November,  1945,  pursuant  to 
stipulation  of  the  parties,  and  having  been  heard 
by  the  Court  without  a  jury,  the  parties  appearing 
through  their  respective  Counsel,  and  after  hearing 
argument  on  behalf  of  the  parties,  and  being  fully 
advised  in  the  premises,  the  following  findings  of 
fact  and  conclusions  of  law  constituting  the  deci- 
sion of  said  Court  in  said  action  are  hereby  made: 

FINDINGS  OF  FACT 

1.  That  the  parties  on  the day  of  April,  1945 

made  and  entered  into  a  stipulation  for  judgment, 
which  stipulation  was  approved  by  the  Order  of 
this  Court  on  May  8,  1945,  and  was  filed  with  this 
Court  as  a  part  of  the  record  in  this  case; 

2.  That  the   facts   set   fortli    in   said   stipulation 
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are  adopted  by  this  Court  as  the  facts  upon  which 
the  decision  of  this  Court  is  based,  and  that  said 
stipulation  and  the  exhibits  attached  thereto  are 
incorporated  herein  by  reference  and  made  a  part 
hereof  as  fully  as  if  set  out  herein  yerbation. 

From  the  foregoing  facts  the  Court  concludes: 

CONCLUSIONS  OP  LAW 

1.  That  pursuant  to  the  provisions  of  Maximum 
Price  Regulation  No.  259,  and  in  particular  pursu- 
ant to  Section  3(a)  (Section  1499.3(a))  of  the 
General  Maximum  Price  Regulations  (7  F.R.  3153), 
the  Defendant  was  entitled  to  include  as  an  item 
of  his  costs  his  freight  paid  on  empty  cases  and 
containers  which  Defendant  w^as  required  to  return 
to  the  brewery  in  order  to  purchase  the  beer;  and 
further  was  entitled  to  include  as  an  item  of  his 
costs  the  broker's  or  finder's  fee  paid  by  him  to 
purchase  the  beer;  [29] 

2.  That  pursuant  to  said  stipulation  for  judg- 
ment, approved  May  8,  1945,  the  parties  by  express 
agreement  and  stipulation  agreed  that  upon  deter- 
mination by  this  Court  of  the  issues  submitted  by 
said  stipulation,  judgment  shall  be  entered  for 
Plaintiff  and  against  the  Defendant  for  the  benefit 
of  the  United  States  of  America. 

3.  That  Plaintiff  is  entitled  to  judgment  against 
the  Defendant  in  the  sum  of  Eighteen  Thousand 
Three  Hundred  Twenty  Nine  and  20/100 
($18,329.20)  Dollars,  and  that  said  judgment  shall 
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be  payable  in  accordance  with  paragrajA  14  of  said 
stipulation  approved  May  8,  1945. 

JUDGMENT 

Wherefor,  it  is  Ordered,  Adjudged  and  Decreed 
that  the  Plaintiff  do  have  and  recover  from  the  De- 
fendant the  sum  of  Eighteen  Thousand  Three  Hun- 
dred Twenty  Nine  and  20/100  ($18,329.20)  Dollars, 
which  judgment  shall  be  payable  in  the  following 
manner,  at  the  following  times,  unless  the  Defend- 
ant shall  desire  to  sooner  pay  the  same,  to-wit : 

One-third  thereof  payable  on  the  entry  of  judg- 
ment, and  in  no  event  later  than  ten  (10)  days 
thereafter ;  one-third,  together  with  accrued  interest, 
to  be  payable  on  or  before  six  (6)  months  from  the 
date  of  said  judgment;  and  the  balance  thereof,  to- 
gether with  accrued  interest,  payable  on  or  before 
one  (1)  year  from  the  date  of  said  judgment,  pro- 
vided that  all  deferred  payments  shall  bear  interest 
from  date  of  judgment  ujitil  paid  at  the  rate  of  four 
(4%)  per  cent  per  annum.  It  is  further  Ordered 
that  in  the  event  that  said  Defendant  shall  pay  or 
cause  to  be  paid  on  or  before  the  dates  hereinabove 
provided,  the  amounts  hereinabove  provided,  to- 
gether with  accrued  interest,  no  process  shall  issue 
for  the  collection  or  enforcement  of  said  judgment, 
or  any  action  or  proceeding  whatever  to  enforce 
payment  of  the  same  shall  be  instituted  or  brouglit; 
that  in  event  of  default  in  makino;  of  any  ol  the 
payments  hereinabove  provided,  or  any  part  there- 
of, promptly  on  the  date  hereinabove  specified,  the 
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whole  of  said  judgment  shall  fortliwith  and  without 
notice  to  said  Defendant  become  immediately  pay- 
able, any  payment  thereof  may  be  enforced  by  the 
Plaintiff  or  and  other  proper  agency  or  department 
of  the  Government  of  the  United  States,  by  any  and 
all  means  provided  by  law  for  the  collection  and  en- 
forcement of  judgment. 

Done  in  open  Court  this  29th  day  of  March,  1946. 

ALBERT  M.  SAMES 

Judge  of  the  District  Court. 

[Endorsed] :     Filed  March  29,  1946.  [30] 


[Title  of  District  Court  and  Cause.] 

ORDER  SUBSTITUTING  ADMINISTRAT- 
OR'S SUCCESSOR  AS  PARTY  TO 
ACTION 

Upon  motion  of  Paul  A.  Porter,  and  the  stipu- 
lation on  file  herein,  and  for  good  cause  appearing 
therefor. 

It  Is  Hereby  Ordered,  that  Paul  A.  Porter, 
Administrator  of  the  Office  of  Price  Administration, 
be  substituted  as  the  Plaintiff  herein  in  the  place 
of  Chester  Bowles. 

Dated  this  23rd  dav  of  Mav,  1946. 

HOAVARD  C.  SPEAKMAN 

Judge. 

[Endorsed]  :     Piled  May  23,  1946.  [32] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Paul  Porter,  Ad- 
ministrator of  the  Office  of  Price  Administration, 
Plaintiff  above  named,  hereby  appeals  to  the  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit,  from  the 
final  judgment  entered  in  this  action  on  or  about 
March  29,  1946. 

Dated:  Phoenix,  Arizona,  this  22nd  day  of  May, 
1946'  ' 

/s/    AUSTIN  CLAPP 

/s/    HERBERT  H.  BENT 

/s/    DAVID  O.  BROWN 

Attorneys  for  Plaintiff. 

i  A  copy  of  the  above  Notice  of  Appeal  was  mailed 
to  Knapp,  Boyle,  Bilby  &  Thompson,  907-915  Valley 
National  Building,  Tucson,  Arizona,  this  22nd  day 
of  May,  1946. 

/s/    DAVID  O.  BROWN 

[Endorsed] :     Filed  June  3,  1946.  [34] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OP  RECORD  AND  PROCEED- 
INGS TO  BE  CONTAINED  IN  RECORD 
ON  APPEAL 

To:  Edward  W.  Scruggs,  Clerk  of  the  above 
Court,  and  Knapp,  Boyle  and  Thompson,  Attor- 
neys for  the  defendant, — 

Now  comes  Paul  Porter,  Administrator  of  the 
Office  of  Price  Administration,  plaintiff  above 
named  and  appellant,  by  his  attorneys,  and  desig- 
nates the  following  records  and  proceedings  in  the 
above  cause  to  be  contained  in  the  Record  on  Ap- 
peal : 

1.  Plaintiff's  Complaint. 

2.  Defendant's  Answer. 

3.  Stipulation.  ?      .  » • 

4.  Order  Approving  Stipulation. 

5.  Order   for  Judgment   Against   the   Defend- 
ant. .         •   ,*  .  - 

G.     Court's  Memorandum. 

7.  Findings  of  Fact  and  Conclusions  of  Law 
and  Judgment.  ,  •    ': 

8.  Order  Substituting  Administrator's  Succes- 
sor. [36] 

9.  Notice  of  Appeal. 
10.     This  Designation. 
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Dated  at  Phoenix,  Arizona  this  11  day  of  July, 
1946. 

/s/    DAVID  O.  BROWN 

/s/    HERBERT  H.  BENT 

/s/    AUSTIN  CLAPP 

[Endorsed]:     Filed  July  11,  1946.  [37] 


[Title  of  District  Court  and  Cause.] 

ORDER    EXTENDING    TIME    FOR    FILING 
AND  DOCKETING  RECORD  ON  APPEAL 

Pursuant  to  Rule  73  (g),  good  cause  appearing 
therefor,  it  is  hereby  ordered  that  the  time  for  fil- 
ing and  docketing  of  record  on  appeal  in  the  above 
entitled  cause  be  extended  to  August  31,  1946. 

Dated :     July  12,  1946. 

HOWARD  C.  SPEAKMAN 

United  States  District  Judge 

[Endorsed]:     Filed  July  12,  1946.  [39] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

On  the  appeal  taken  by  the  plaintiff  from  the 
final  judgment  herein,  plaintiff  will  urge  and  rely 
upon  the  following  points: 

1.     The  court  erred  in  concluding  as  a  matter  of 


vs.  Paul  Myers  33 

law  that  pursuant  to  the  provision  of  MPR  No. 
259,  and  in  particular  pursuant  to  Section  3  (a) 
(Sec.  1499.3(a)  )  of  the  General  Maximum  Price 
Regulation  (7  F.R.  3153),  the  defendant  was  en- 
titled to  include,  as  an  item  of  his  costs,  his  freight 
paid  on  empty  cases  and  containers  whi<?h  defend- 
ant was  required  to  return  to  the  brewery  in  order 
to  purchase  the  beer;  and  further  was  entitled  to 
inchide  as  an  item  of  his  cost,  the  broker's  or  find- 
er's fee  paid  by  him  to  purchase  the  beer. 

2.  That  the  court  erred  in  failing  to  hold  as  a 
matter  of  law  that  defendant  was  not  entitled  to 
include  as  an  item  of  his  cost,  either  the  freight 
paid  by  him  on  empty  cases  and  containers,  which 
defendant  w^as  required  to  return  to  the  brewery 
in  order  to  purchase  beer,  or  the  broker's  or  find- 
er's fee  paid  by  him  to  purchase  the  beer. 

3.  That  the  court  erred  in  failing  to  award 
judgment  for  plaintiff  for  at  least  $18,329.20,  plus 
the  freight  paid  by  defendant  on  empty  cases  and 
containers  which  defendant  was  required  to  return 
to  the  brewery  in  order  to  purchase  beer  and  the 
broker's  or  &ider's  fee  paid  by  him  to  purchase 
the  beer. 

/s/  AUSTIN  CLAPP, 

/s/  WILLIAM  B.  WETHERALL, 

/s/  DAVID  O.  BROWN. 

[Endorsed]:     Filed  July  24,  1946.  [41] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  SERVICE  BY  MAIL 

State  of  Arizona, 
County  of  Maricopa — ss. 

I,  Cecilia  I.  Scliultz,  being  first  duly  sworn,  de- 
pose and  say:  That  I  am  a  secretary  in  the  Office 
of  Price  Administration,  17  West  Van  Buren, 
Phoenix,  Arizona;  that  I  have  served  defendant 
with  Statement  of  Points  on  Appeal,  by  mailing 
copy  thereof,  postage  prepaid,  addressed  to : 

Knapp,  Boyle,  Bilby  &  Thompson,  907-915  Valley 
National  Building,  Tucson,  Arizona,  they  being  at- 
torneys for  defendant  herein,  this  23rd  day  of  July, 
1946. 

/s/  CECILIA  I.  SCHULTZ, 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of   Julv,    1946. 

JOHN  L.  BEINKERHOFF, 
Notary  Public  in  and  for  the  Comity  of  Maricopa, 
State  of  Arizona. 
My  commission  expires  Feb.  6,  1947. 

[Endorsed]:     Filed  July  24,  1946.  [42] 


In  the  District  Court  of  the  United  States 
For  the  District  of  Arizona 

United  States  of  America, 
District  of  Arizona — ss. 

I,   Edward  W.    Scruggs,   Clerk   of   the   District 
Court  of  the  United  States  for  the  District  of  Ari- 
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zona,  do  hereby  certify  that  I  am  the  custodian  of 
the  records,  papers  and  files  of  the  said  Court,  in- 
chiding  the  records,  papers  and  files  in  the  case  of 
Paul  A.  Porter,  Administrator  of  the  Office  of  Price 
Administration,  Plaintiff,  versus  Paul  Myers,  De- 
fendant, numbered  Civ-273-Tucson  on  the  docket 
of  said  Court. 

I  further  certify  that  the  attached  pages,  num- 
bered 1  to  42,  inclusive,  contain  a  full,  true  and 
correct  transcript  of  the  proceedings  of  said  cause 
and  all  the  papers  filed  therein,  together  with  the 
endorsements  of  filing  thereon,  called  for  and  desig- 
nated in  the  Designation  of  Record  and  Proceedings 
to  be  contained  in  Record  on  Appeal  filed  in  said 
cause  and  made  a  part  of  the  transcript  attached 
hereto,  as  the  same  appear  from  the  originals  of 
record  and  on  file  in  my  office  as  such  Clerk,  in  the 
City  of  Tucson,  State  and  District  aforesaid. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  to  this  said  transcript  of  record 
amounts  to  the  sum  of  $8.40,  and  that  a  memoran- 
dum of  said  sum  has  been  entered  in  said  cause  by 
me  for  services  rendered  on  behalf  of  the  United 
States. 

Witness  my  hand  and  the  Seal  of  the  said  Court 
this  5th  day  of  August,  1946. 

[Seal]        /s/  EDWARD  W.  SCRUGGS, 

Clerk.  [43] 
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United  States  Circuit  Court  of  Appeals 
In  and  for  the  Ninth  Circuit 

No.   11405 

PAUL  PORTER,  ADMINISTRATOR,   Office  of 
Price  Administration, 

Appellant, 
vs. 

PAUL  MYERS, 

Appellee. 

STATEMENT  OP  POINTS  ON  APPEAL  AND 
DESIGNATION  OF  RECORD 

Appellant  hereby  adopts  as  the  points  upon  which 
he  will  rely  in  this  Appeal  the  Statement  of  Points 
appearing  in  the  Transcript  of  Record  certified  by 
the  Court  below. 

The  Clerk  will  please  print  the  Record  in  this 
cause  as  designated  in  and  certified  by  the  Court 
below  together  with  the  above  Statement  and  this 
Designation. 

/s/  AUSTIN   CLAPP, 

/s/  WILLIAM  B.  WETHERALL, 

/s/  DAVID  O.  BROWN, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed  Sept.  7,  1946. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

AFFIDAVIT  OF  SERVICE  BY  MAIL 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Mary  Y.  Cohen,  being  first  duly  sworn,  says: 
That  affiant  is  a  citizen  of  the  United  States  and  a 
resident  of  the  City  and  County  of  San  Francisco ; 
that  affiant  is  over  the  age  of  eighteen  years  and  is 
not  a  party  to  the  within  and  above  entitled  action ; 
that  affiant's  business  address  ic  c/o  Office  of  Price 
Administration,  San  Francisco  Regional  Office,  1355 
Market  Street,  San  Francisco  3,  California;  that 
on  the  6th  day  of  September,  1946,  affiant  served 
the  attached  Statement  of  Points  on  Appeal  and 
Designation  of  Record  upon  the  Appellee  in  said 
action  by  placing  a  copy  thereof  in  a  franked 
envelope  addressed  to  Appellee's  counsel  of  record 
at  the  office  address  as  follows: 

Knapp,  Boyle  &  Thompson,  Valley  National 
Building,  Tucson,  Arizona. 

and  by  then  sealing  said  envelope  and  depositing  the 
same,  franked  as  aforesaid,  in  the  United  States 
mail  at  San  Francisco,  California. 

That  there  is  delivery  service  by  United  States 
mail  at  the  place  so  addressed,  and  there  is  a  regular 
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communication  by  mail  between  the  place  of  mail- 
ing and  the  place  so  addressed. 

/s/  MARY  Y.  COHEN. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  September,  1946. 

[Seal]  JAMES  S.  MULVEY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  Oct.  7,  1946. 

[Endorsed] :     Filed  Sept.  7,  1946. 


[Endorsed] :  No.  11405.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Paul  A. 
Porter,  Administrator  of  the  Office  of  Price  Admin- 
istration, Appellant,  vs.  Paul  Myers,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Arizona. 

Filed  August  14,  1946. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11405 


Paul  A.  Porter,  Administrator,  Office  of  Price 
Administration,  appellant 

V, 

'Paul  Myers,  appellee 


APPELLANT'S  BRIEF 


JURISDICTION 


This  is  an  appeal  by  the  Price  Administrator  from 
a  judgment  of  the  United  States  District  Court  for  the 
District  of  Arizona  in  an  action  by  the  Price  Admin- 
isti*ator  for  statutory  damages  under  Section  205  (e) 
of  the  Emergency  Price  Control  Act.' 

Judgment  was  entered  on  March  29,  1946  (R.  28). 
Notice  of  Appeal  was  filed  June  3,  1946  (R.  30). 
Jurisdiction  of  the  District  Court  was  invoked  under 
Section  205  (e)  and  205  (c)  of  the  Act  (R.  2)  and 
jurisdiction  of  this  Court  is  invoked  under  Sec.  128 
of  the  Judicial  Code  (28  U.  S.  C.  225). 

^  56  Stat.  23,  50  U.  S.  C.  App.  Supp.  11,  Sec.  901  et  seq.  as 
amended.    58  Stat.  637,  50  U.  S.  C.  App.  Supp.  IV,  V,  Sec.  925  (e) . 

(1) 
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STATUTE  AND  REGULATIONS  INVOLVED 

This  appeal  involves  Section  205  (e)  of  the  Emer- 
gency Price  Control  Act  of  1942  as  amended;  Maxi- 
mum Price  Regulation  No.  259  (7  F.  R.  8950)  which 
establishes  maximum  prices  for  domestic  malt  bever- 
ages and  the  General  Maximum  Price  Regulation 
(7  F.  R.  3153).  Pertinent  provisions  are  set  forth 
in  the  Appendix  to  this  brief,  pp.  26  to  32. 

STATEMENT   OF   THE  CASE 

Defendant  is  engaged  in  buying,  selling,  distribut- 
ing, and  otherwise  dealing  in  domestic  malt  beverages 
as  a  wholesaler  (R.  11).  As  such,  defendant  is  sub- 
ject to  the  provisions  of  Maximum  Price  Regulation 
(MPR)  No.  259  (7  F.  R.  8959)  which  became  effec- 
tive November  1, 1942  (R.  11).  This  regulation  super- 
seded the  General  Maximiun  Price  Regulation 
(GMPR),  (7  F.  R.  3153)  which  had  previously  held 
sellers  of  domestic  malt  beverages  to  their  March 
1942  prices.  Section  1420.51  of  MPR  259  contains 
a  prohibition  against  sales  of  domestic  malt  beverages 
above  maximum  prices  set  forth  in  Appendix  A  of 
Section  1420.66  of  the  regulation.  (See  Appendix  to 
brief  p.  28.)  Section  1420.66,  Appendix  A  (a)  of 
MPR  259  gave  the  wholesaler  a  choice  of  establishing 
maximum  prices  either  as  of  the  period  October  1  to 
15,  1941  inclusive,  plus  permitted  increases  set  forth 
in  a  schedule  in  paragraph  (c)  (1)  of  the  Section,  or 
the  maximum  price  established  by  such  wholesaler 
under  the  provisions  of  the  General  Maxinuim  Price 
Regulation   (GMPR)   ^^plus  the  *  permitted  increase' 
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for  excise  taxes  only"  as  specified  in  paragraph  (c) 
(2)  of  that  Section.     (See  Ajjpendix,  j).  28.) 

The  complaint  charged  that  between  December  1, 
1943,  and  August  26,  1944,  defendant  violated  MPR 
259  in  his  sales  of  domestic  malt  beverages  at  prices 
in  excess  of  those  established  by  MPR  259  and  judg- 
ment was  demanded  in  the  sum  of  $28,691.74  (R.  2-5). 
In  his  answer,  defendant  denied  the  charges  of  viola- 
tion; claimed  that  his  sales  were  at  i) rices  which  were 
computed  in  accordance  with  business  and  cost  prac- 
tices established  in  the  industry  prior  to  the  enact- 
ment of  the  Emergency  Price  Control  Act;  and  that 
if  committed,  the  violations  were  neither  wilful  nor 
the  result  of  failure  to  take  practicable  precautions 
(R.  7-9).  No  trial  was  had  at  which  evidence  was 
taken,  but  the  parties  stipulated  the  material  facts  and 
contentions  (R.  10-18). 

It  was  stipulated  that  the  month  of  March  1942 
shall  be  considered  as  the  base  x^eriod  for  the  purpose 
of  determining  maximum  prices  and  that  the  proper 
method  of  computing  maximum  prices  on  brands  of 
beer  not  sold  or  offered  for  sale  bv  defendant  during 
March  1942,  but  offered  for  sale  and  sold  bv  him  for 
the  first  time  subsequent  to  March  1942,  shall  be  as 
provided  by  Section  3  (a)  (Section  1499.3  (a))  of  the 
General  Maximum  Price  Regulation  (R.  12).  Section 
3  (a)  provides  a  formula  by  which  a  wholesaler  may 
determine  his  maximum  price  and  requires  the  seller 
before  the  commodity  is  offered  for  sale,  to  report  such 
price  to  the  appropriate  field  office  of  the  Office  of 
Price  Administration.    A  maximum  price  so  reported 
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may  not  be  changed  ryy  the  seller  without  authority  to 
do  so,  even  though  the  cost  of  the  commodity  increases. 
(See  Appendix,  p.  31.) 

It  was  further  stipulated  that  during  March  1942 
defendant  was  engaged  exclusively  in  the  sale  at 
wholesale  of  ABC  beer  and  ale,  products  of  Aztec 
Bremng  Company,  Inc.  of  San  Diego,  California; 
and  it  was  agreed  that  for  the  purposes  of  determining 
ihe  maximum  price  of  brands  of  beer  otJier  than  ABC 
beer  and  ale  the  products  of  Aztec  Brewing  Company, 
Inc.  actually  handled  by  defendant  during  March 
1942  shall  be  considered  the  '* comparable  commodity" 
(R.  12). 

It  was  then  stipulated  that  during  the  month  of 
March  1942,  the  cost  of  return  freight  on  empty  bot- 
tles and  cases  was  absorbed  by  Aztec  Brewing  Com- 
pany, and  not  charged  to  defendant  nor  paid  by  him 
as  such  and  further  that  during  the  month  of  March 
1942,  the  defendant  paid  no  brokerage  commissions  or 
finder's  fees  in  connection  with  the  purchase  of  any 
malt  beverage  handled  by  him  during  that  month 
(R.  13-14). 

Finally,  it  was  stipulated  that  in  computing  the 
overcharges  to  be  $27,426.14  for  the  period  mentioned 
in  the  complaint,  the  Administrator  made  no  allow- 
ance for  return  freight  to  the  brewery  on  empty  cases 
and  bottles  or  brokerage  commissions  or  finder's  fees 
paid  by  defendant  in  comiection  with  the  purchase 
and  sale  of  the  commodities  for  the  reason,  among 
others,  that  no  such  freight  or  commissions  were  paid 
during  the  base  period  by  defendant  in  connection 


witli  the  ^^ comparable  commodity ''  being  sold  during 
that  period  (R.  13). 

The  parties  agreed  that  the  overcharges  of  $27,- 
426.14  were  to  be  reduced  to  (a)  $23,202.84  or  to  (b) 
$18,329.20 '  depending  upon  whether  the  Court  found 
either  (a)  that  ^^return  freight'^  or  that  (b)  both 
return  freiglit  and  brokers'  commissions  and  fees  paid 
in  connection  with  the  commodities  constituted  proper 
elements  of  net  miit  cost  for  the  purpose  of  computing 
maximum  prices  under  the  regulation  (R.  15-16). 

After  a  hearing,  consideration  of  the  pleadings  and 
stipulated  facts,  the  court  below  rendered  an  opinion 
in  which  it  ruled  that  judgment  should  be  entered  for 
$18,329.20  (the  smallest  amount  stipulated  for  by  the 
parties)  for  many  reasons  which  will  be  discussed 
hereafter  (R.  23-25).  The  court  made  findings  of 
fact  in  which  it  adopted  the  facts  stipulated  as  the 
facts  upon  which  it  based  its  decision  (R.  26-27),  and 
likewise  filed  conclusions  of  law  in  which  it  held  that 
under  the  pro\dsions  of  MPR  259  and  the  GMPR,  the 
defendant  was  entitled  to  include  as  an  item  of  his 
costs  freight  paid  on  empty  containers  returned  to  the 
brewery  and  broker's  commissions  and  fees;  and  that 
pursuant  to  stipulation  the  Administrator  was  entitled 
to  judgment  of  $18,329.20  (R.  27-28).  Prom  this 
judgment  the  Administrator  appeals  (R.  30). 

^  That  is,  the  amount  of  $27,420.14  arrived  at  by  the  Adminis- 
trator was  to  be  reduced  by  $4,223.30  if  return  freight  alone  was  a 
proper  element  of  net  unit  cost,  and  by  $9,086.14  if  both  return 
freight  and  commissions  were  proper  elements  of  unit  cost  (R.  15) . 
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ISSITE  ON  APPEAL 

The  sole  issue  on  appeal  is  one  of  law.  It  is  whether 
the  court  erred  in  concluding  as  a  matter  of  law  that 
in  determining  his  maxinmm  prices  under  the  pro- 
visions of  MPR  259  and  the  GMPR,  defendant  was 
entitled  to  include,  as  an  item  of  his  costs,  freight  paid 
on  empty  cases  and  containers  which  defendants  re- 
turned to  the  breweiy,  and  likewise  broker's  or  finder's 
fees  paid  by  him  to  purchase  the  beer,  where  it  is 
undisputed  that  such  costs  and  charges  were  absorbed 
by  the  seller  during  the  base  period  and  where  defend- 
ant adduced  no  proof  to  show  that  subsequently  his 
new  supplier's  maximum  prices  as  fixed  by  the  Office 
of  Price  Administration  included  such  charges. 

SPECIFICATIONS   OF   ERROR 

1.  The  court  erred  in  concluding  as  a  matter  of  law 
that  pursuant  to  the  provision  of  MPR  No.  259,  and 
in  particular  pursuant  to  Section  3  (a)  (Sec. 
1499.3  (a))  of  the  Greneral  Maximum  Price  Regula- 
tion (7  P.  R.  3153),  the  defendant  was  entitled  to 
include,  as  an  item  of  his  costs,  his  freight  paid  on 
empty  cases  and  containers  which  defendant  was  re- 
quired to  return  to  the  brewery  in  order  to  purchase 
the  beer ;  and  further  was  entitled  to  include  as  an  item 
of  his  cost,  the  broker's  or  finder's  fee  paid  by  him 
to  purchase  the  beer. 

2.  That  the  court  erred  m  failing  to  hold  as  a  mat- 
ter of  law  that  defendant  was  not  entitled  to  include 
as  an  item  of  his  cost,  either  the  freight  paid  by  him 
on  empty  cases  and  containers,  which  defendant  was 


required  to  I'eturn  to  the  brewery  in  order  to  purchase 
beer,  or  the  broker's  or  finder's  fee  paid  by  him  to 
purchase  the  beer. 

3.  Tliat  the  court  erred  in  failing  to  award  judg- 
ment for  plaintiff  for  at  least  $18,329.20,  plus  the 
freight  paid  by  defendant  on  empty  cases  and  con- 
tainers which  defendant  was  required  to  return  to  the 
breweiy  in  order  to  purchase  beer  and  the  broker's 
or  finder's  fee  paid  by  him  to  purchase  the  beer. 

ARGUMENT 

The  applicable  regulations  were  violated  when  a  wholesaler 
of  beer  made  a  charge  for  freight  on  cases  and  containers 
returned  to  a  brewery,  for  broker's  commissions  and  finder's 
fees  where  such  charges  were  not  made  during  its  base  pe- 
riod on  sales  of  "comparable"  beer,  and  where  the  defend- 
ant adduced  no  proof  to  show  that  subsequently  his  new 
supplier's  maximum  prices  as  fixed  by  the  Office  of  Price 
Administration  included  such  charges 

The  defendant  admittedly  sold  beer  after  the  effec- 
tive dates  of  MPR  259  and  the  GMPR  at  prices  higher 
than  the  highest  price  at  which  it  sold  comparable 
beer  during  March,  1942,  its  base  period.  The  dif- 
ference between  its  base  period  prices  and  its  sub- 
sequent prices  covered  the  freight  cost  for  return  of 
empty  cases  and  bottles  to  the  brewery,  brokerage 
commissions  and  finder's  fees,  none  of  which  charges 
were  paid  by  the  buyer  on  ^^ comparable"  beer  during 
the  base  period  and  all  of  which  were  absorbed  by  the 
supplier  during  this  period.  The  sole  question  here  is 
whether  the  regulation  permitted  these  additional 
charges  to  be  made  where  they  were  not  made  during 
the  base  period,  and  where  defendant  failed  to  prove 


that  subsequent  to  the  base  period,  his  new  supplier's 
maximum  prices  as  fixed  by  the  Office  of  Price  Ad- 
ministration included  such  charges. 

It  was  stipulated  that  March,  1942,  be  considered  as 
the  base  period  and  that  the  proper  method  of  com- 
puting the  maximum  prices  on  brands  of  beer  not 
sold  by  defendant  during  the  base  period,  but  sold  for 
the  first  time  subsequent  to  March,  1942,  shall  be  as 
provided  by  Section  3  (a)  (Section  1499.3  (a)  of 
the  GMPR).  A  seller  is  relegated  to  Section  3  (a) 
of  the  GMPR  if  he  is  unable  to  use  Section  2  (1499.2) 
of  that  regulation.  Section  1499.2  of  the  GMPR  pro- 
vides that  the  seller's  maximum  price  for  any  com- 
modity shall  be  the  highest  price  charged  for  the 
same  commodity  during  March  1942.  If  the  seller 
did  not  deal  in  the  same  or  similar  commodity,  Section 
1499.2  provides  that  the  seller's  maximum  price  shall 
be  the  highest  price  charged  during  March  1942,  by 
the  most  closely  competitive  seller  of  the  same  class 
for  the  same  commodity,  and  if  no  charge  was  made 
for  the  same  commodity,  for  the  similar  commodity 
most  nearly  like  it  (see  p.  30,  infra).  If  the  seller's 
maximum  price  for  the  commodity  cannot  be  priced 
under  Section  1499.2  of  the  GMPR,  the  seller  must 
determine  his  maximum  price  according  to  a  formula 
provided  by  Section  1499.3.  By  stipulation,  as  shown 
above,  defendant's  sales  without  dispute  fall  within 
Section  3  (a)  (1499.3)  of  the  GMPR.  This  Section 
provides  in  part  as  follows : 

(a)  Sales  at  tvholesale  or  retail.     In  the  case 
of  a  sale  at  wholesale  or  retail,  the  seller  (1) 
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shall  select  from  the  same  general  classification 
and  price  range  as  the  commodity  being  priced 
under  this  section,  the  comparable  commodity 
for  which  a  maximum  price  is  established  under 
§  1499.2  of  this  General  Maximum  Price  Regu- 
lation and  of  which  the  seller  delivered  the  larg- 
est number  of  units  during  March  1942;  (2) 
shall  divide  his  maximum  price  for  that  com- 
modity by  his  replacement  cost  of  that  com- 
modity; and  (3)  shall  multiply  the  percentage 
so  obtained  by  the  cost  to  him  of  the  commodity 
being  priced  under  this  paragraph.  The  result- 
ing figure  shall  be  the  maximum  price  of  the 
commodity  being  priced.  Within  ten  days  after 
determining  such  maximum  price  under  this 
paragraph,  the  seller  shall  report  such  price  to 
the  appropriate  field  office  of  Price  Administra- 
tion upon  a  form,  duly  filled  out  and  signed  un- 
der oath  or  affirmation,  copied  from  the  form 
contained  in  §  1499.24,  Appendix  A,  of  this  Gen- 
eral Maximum  Price  Regulation.  The  price  so 
reported  shall  be  sul)ject  to  adjustment  at  any 
time  by  the  Office  of  Price  Administration. 

^^Replacement  cosf  is  defined  as  follows: 

(n)  ^^Replacement  cost"  shall  be  the  net 
price  paid  by  the  seller  after  May  18,  1942,  or 
the  net  price  which  the  seller  would  have  to  pay 
to  replace  such  commodity  after  such  date. 

Section  1499.3  (a)  is  designed  to  allow  to  the  seller 
as  a  mark-up,  the  percentage  differential  between  the 
seller's  maximum  price  for  the  comparable  commodity 
dealt  in  by  him  during  March,  and  his  supplier's 
maximum  price  to  him  for  replacement  of  that  article. 

It  was  stipulated  that  during  the  month  of  March 
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1942,  the  cost  of  returned  freight  on  empty  bottles  and 
cases  was  absorbed  by  Aztec  Brewing  Company  (the 
supplier)  and  was  not  charged  to  the  defendant  nor 
paid  by  him  as  such,  and  further  that  during  the 
month  of  March  19-42,  defendant  paid  no  brokerage 
commissions  or  finder's  fees  in  connection  with  the 
purchase  of  any  malt  beverage  handled  by  him  during 
said  month  (R.  13-14).  Under  the  provisions  of 
MPR  259,  if  a  seller  or  supplier  made  no  charges  for 
returned  freight  on  empty  bottles  and  cases  during 
the  base  period,  and  also  imposed  no  brokerage  com- 
missions or  finder's  fees,  it  was  bound  by  that  practice 
in  its  subsequent  transactions,  unless  it  obtained  au- 
thority from  the  Office  of  Price  Administration  to 
make  these  extra  charges.  Defendant,  however,  made 
no  such  showing  and  from  his  answer,  it  does  not 
appear  that  he  relied  on  the  theory  that  his  new  sup- 
plier was  authorized  to  include  freight  returns  and 
broker's  and  finder's  fees.  That  being  the  case,  and 
in  the  absence  of  any  evidence  in  the  record  that  de- 
fendant's new  suppliers  had  authority  to  include  these 
charges  in  its  prices  to  defendant,  the  latter  could  not 
lawfully  pay  these  charges  to  the  supplier  after  the 
regulation  became  effective.  By  the  same  token,  de- 
fendant's ^^net  price,"  within  the  meaning  of  Section 
3  (a)  of  the  GMPR,  could  not  properly  include  these 
charges.  Obviously,  ^^net  price"  does  not  mean  the 
net  price  paid  by  the  seller  to  the  supplier  irrespective 
of  the  character  of  the  charges.    Net  price  can  mean 
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only  legal  net  price  and  include  only  lawful  charges.^ 
Otherwise,  in  a  tight  market,  a  supplier  could  charge  a 
wholesaler  any  number  of  additional  charges  which 
tlie  latter  would  '\ioy fully''  pay  (cf.  Porter  v.  Craw- 
ford c{-  Doherty  Foundry  Co,,  154  F.  2d  431,  434 
(C.  C.  A.  9th)  certiorari  denied  October  14,  1946)  on 
the  theory  that  those  charges  could  always  be  included 
in  the  formula  provided  by  Section  3  (a)  of  the 
GMPR,  and  thereby  passed  on  to  the  purchaser.  On 
that  basis,  a  w^holesaler  could  even  be  reimbursed  for 
unlawful  ^'side"  pa^Tiients  made  to  a  supplier.  Such 
a  construction  of  the  regulation  cannot  be  accepted, 
for  it  would  thwart  the  manifest  purposes  of  the  Act 
in  curbing  inflation  and  operate  as  an  invitation  by 
every  seller  to  violate  (cf.  Batson  v.  Porter,  154  F.  2d 
566,568  (CCA.  4th). 

^  Sec.  302  (i)  of  tlie  Act  defines  ''maximum  price"  as  the 
"maximum  lawful  price"  for  a  commodity. 

In  Gold-Form,  Inc.,  v.  BowUs,  152  F.*2d  107,  111  (E.  C.  A.), 
the  court  said : 

"In  the  absence  of  a  showing  that  the  prices  which  these  com- 
petitors were  alleged  to  be  charging  for  a  similar  garment  were 
established  in  accordance  with  the  pricing  I'ules  contained  in  the 
regulation,  there  is  no  basis  for  complainant's  contention  that 
the  price  for  its  garment  should  be  fixed  in  line  with  the  level  of 
the  prices  of  these  competitors."     [Italics  ours.] 

And  in  Pacific  Gas  Corporation  v.  Bowles,  153  F.  2d  453,  456 
(E.  C.  A.),  the  court  said:   . 

"Moreover,  complainant  did  not  show  that  Warren's  maximum 
prices,  which  complainant  had  allegedly  adopted  pursuant  to 
Section  5.3,  were  maximum  j)rices  which  Warren  had  properly 
determined  under  Section  5.2."     [Italics  ours.] 
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There  is  persuasive  proof  in  the  history  of  MPR  259 
to  rebut  the  notion  that  the  defendant  made  a  lawful 
charge  for  return  freight  on  empty  bottles  and  cases 
and  broker's  commissions  or  finder's  fees  in  this  case. 

In  the  initial  form  of  MPR  259,  the  increases  to  be 
added  to  maximum  prices  established  by  the  General 
Maximum  Price  Regulation  (it  that  was  the  pricing 
method  chosen  by  the  seller)  were  the  ^*  permitted  in- 
creases for  excise  taxes  only.''  On  its  face,  therefore, 
the  regulation  did  not  permit  any  additional  charges 
to  be  made  for  return  freight  or  broker's  or  finder's 
fee  between  December  1,  1943,  and  August  26,  1944, 
the  period  of  violation  charged  in  the  complaint  (R.  3). 
On  December  12,  1944,  the  Price  Administrator  re- 
affirmed this  intention  with  the  issuance  of  Revised 
Maximum  Price  Regulation  259  (9  F.  R.  14537), 
which  superseded  Maximum  Price  Regulation  259. 
Section  5.9  (a)  of  RMPR  259  forbade  sales  of  beer 
at  prices  above  the  maximum  prices  established  by  the 
regulation  {infra,  p,  29).  Section  5.9  (b)  (1)  carried 
a  general  prohibition  against  evasion  ^^by  commission, 
brokerage  or  finder's  fee,  service,  transportation  or 
other  charge  *  *  ^^y  ^^^^  Section  5.9  (b)  (2)  con- 
tained specific  acts  which  constituted  an  evasion. 
Among  these  w^as  Section  5.9  (b)  (2)  (iii),  which  read 
as  follows: 

Making  a  separate  charge  by  a  seller  to  a 
purchaser  for  local  hauling  or  handling,  loading 
or  unloading,  for  breakage  of  barrels,  contain- 
ers or  cases,  for  reconditioning  barrels,  contain- 
ers or  cases,  or  for  hauling  or  handling  empty 
barrels,  containers  or  cases.     [Italics  ours.] 
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The  Statement  of  Considerations  accompanying  this 
reg'uhition  provided  the  following  explanation  for  this 
provision : 

Certain  other  transactions  or  acts  constitut- 
ing violations  or  evasions  of  the  new  regulation 
are  prohibited  *  *  *.  Finally,  local  hauling 
or  handling,  loading  or  unloading,  breakage  of 
barrels,  containers  or  cases,  or  their  recondi- 
tioning, hauling  or  handling,  may  not  be  made 
the  subject  of  separate  charge.  Maxiimim 
prices  contain  compensation  to  the  seller  for 
normal  expenses  of  that  latter  type.  In  indi- 
vidual instances  of  exceptional  expense  of  that 
nature,  its  origin  is  generally  a  change  in  nor- 
mal marketing  practice  the  seller  has  found  it 
desirable  to  make.  Acceptance  of  benefits  of 
such  change  should  carry  with  it  corresponding 
burdens.     [Italics  ours.] 

Up  to  that  point,  the  regulation  still  made  no  pro- 
vision for  inclusion  of  transportation  charges  on  the 
return  of  cases  and  empty  containers  as  an  element 
of  the  cost  of  acquisition,  since  it  was  commonly  known 
and  accepted  that  maximum  prices  included  compen- 
sation to  the  seller  ^^for  normal  expenses''  of  that 
type.  The  first  instance  where  ^transportation 
charges"  are  defined  by  the  Administrator  to  include 
charges  for  the  return  of  empties  appears  on  Decem- 
ber 27,  1944,  when  Amendment  2  was  issued  to  Revised 
Maximum  Price  Regulation  259  (9  F.  R.  15107) 
amending  Section  1.2  (n)  of  that  regulation  (now  Sec. 
1.2  (p))  by  adding  the  following  paragraph  at  the 
end  thereof: 

The  term  ^transportation  charges"  shall  also 
include   charges   for  the  return   of  cases   and 
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empty  containers,  onlij  wJiere  the  seller  im- 
posed suck  a  charge  on  a  particular  class  of 
purchaser  during  the  appJicahle  base  period  or 
where  the  seller  did  not  ship  outside  his  local 
area  during-  the  applicable  base  period 
and  now  establishes  a  maximum  price  to  a 
new  class  of  purchaser  located  outside  his  local 
area     *     *     ^.     [Italics  ours.] 

The  Statement  of  Considerations  which  accompa- 
nied this  amendment  indicates  clearly  that  while  it 
was  a  customary  practice  during  the  base  period  for 
some  producers  and  some  sellers  of  beer  to  require 
purchasers  to  ])ay  transpoi-tation  charges  incident  to 
the  return  of  cases  and  empty  containers,  that  the 
regulation  made  no  provision  for  the  inclusion  of  such 
charges  as  an  elemoit  of  the  cost  of  acquisition.'^    By 

*  The  statement  of  considerations  read  in  part  as  follows :  '^The 
attention  of  the  Price  Administrator  has  been  directed  to  the  fact 
that  it  was  the  customary  practice  during-  the  base  period  for  some 
brewers  and  other  sellers  of  malt  beverages  to  require  purchasers 
to  pay  transportation  charges  incident  to  the  return  of  cases  and 
empty  containers,  and  that  those  purchasers  historically  included 
as  part  of  their  cost  the  return  freight  charges  thus  paid. 

The  regulation^  however^  made  no  provision  for  the  inclusion  of 
the  transportation  charges  incurred  on  the  return  of  cases  and 
empty  containers  as  an  element  of  the  cost  of  acquisition  to  lohich 
the  markup  factor  is  applied.  A  review  of  the  results  of  the 
Bureau  of  Labor  Statistics  Survey  indicates  that  the  margins 
were  computed  from  a  base  cost  which  includes  as  an  element  of 
cost,  return  freight  on  cases  and  empty  containers.  Consequently, 
in  order  properly  to  reflect  the  results  of  the  Bureau  of  Labor  Sta- 
tistics Survey,  appropriate  provision  lias  been  made  to  permit 
sellers  to  include  in  their  cost  of  acquisition  return  freight  on 
''empties*'  where  that  charge  was  imposed  on  them  during  the  base 
period  or  where  the  seller  during  the  base  period  sold  only  in  his 
local  area  and  now  establishes  a  maxinmm  price  to  a  new  class  of 
customer  located  outside  that  area."    [Italics  ours.] 
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tliis  amendment,  liowever,  appropriate  provision  was 
being  made  to  })ei*mit  sellers  to  include  in  their  cost 
of  acquisition  ''retunied  freight  on  empties/^  but 
^*only  where  the  seller  imposed  such  a  charge  *  *  * 
during  the  a})plicable  base  period.'' 

Similarly,  as  shown  above,  at  no  time  were  broker- 
age commissions  or  finder's  fees  permissible  under  the 
I'egulation  which  were  not  ])aid  in  the  base  period. 
MPR  259  was  express  in  its  provisions  to  prevent  the 
use  of  brokers  to  shift  to  purchasers  those  selling 
expenses  which  the  seller's  maximum  price  usually 
covered. 

It  was  to  cope  with  this  kind  of  practice  that  Sec- 
tion 1420.57  (a)  was  included  in  MPR  259.  That 
section  read  as  follows: 

Evasion,  (a)  The  price  limitations  set  forth 
in  this  Maximum  Price  Regulation  No.  259  shall 
not  be  evaded,  whether  by  direct  or  indirect 
methods,  in  connection  with  an  offer,  solicita- 
tions, agreement,  sale  or  delivery  of,  or  relating 
to  the  sale  of  domestic  malt  beverages  alone  or 
in  coimection  with  any  other  commodity,  or  by 
way  of  commission,  service,  transportation  or 
any  charge,  or  discount  premium  or  other  privi- 
lege, or  by  tying-agreement  or  other  trade  un- 
derstanding or  otherwise.     [Italics  ours.] 

The  disruptive  effect  upon  price  control  of  broker- 
age activities  having  their  origin  in  supply  shortage 
was  likewise  noted  when  Revised  Maximum  Price 
Regulation  259  superseded  MPR  259  on  December  12, 
1944  (9  P.  R.  14537).  Provision  was  made  for  pay- 
ment to  brokers  in  Section  5.3  under  certain  circum- 


stances,  mth  an  admonition  that  the  broker  was  to  be 
*^  considered  tlie  agent  of  the  seller,  not  the  agent  of 
the  purchaser."  ^ 

The  Statement  of  Considerations  said  the  following 
respecting  this  provision: 

The  new  regulation  contains  provisions  de- 
signed to  prevent  use  of  brokers  to  shift  to 
purchasers  selling  expenses  w^hich  the  seller's 
maximum  price  is  designed  to  cover.  The  Price 
Administrator  has  previously  had  occasion  to 
discuss  the  disruptive  effect  of  brokerage  activ- 
ities having  their  origin  in  supply  shortage  and 
the  considerations  motivating  action  to  prevent 
that  result  need  not  be  repeated  *  *  *.  Newly 
initiated  practices  of  that  character  ordinarily 
result  in  the  seller's  receiving  and  the  pur- 
chaser's paying  a  consideration  in  excess  of  the 
applicable  maximum  price  or  involve  evasion 
of  the  regulation     *     *     *. 

On  the  basis  of  the  stipulated  facts  in  this  record, 
the  plain  language  of  the  regulation,  and  sound  con- 
siderations supporting  it,  there  can  be  little  question 
but  that  the  price  limitations  set  forth  in  MPR  259 

^  Sec.  5.3  Payment  of  brokerage.  Every  broker  shall  be  con- 
sidered the  agent  of  the  seller,  and  not  the  agent  of  the  purchaser. 
In  each  instance,  the  amount  paid  by  the  purchaser  to  the  seller, 
plus  any  amount  paid  by  the  purchaser  to  the  broker,  shall  not 
exceed  the  seller's  maximum  price  including  allowable  charges 
actually  paid  by  tlie  seller  or  by  the  broker.  In  other  words,  the 
seller  may  not  collect  from  the  purchaser  any  more  than  the  maxi- 
mum price  including  allowable  charges,  less  any  amount  the  pur- 
chaser pays  the  broker.     *     *     * 

As  used  in  this  section,  "broker*'  means  a  person  acting  as  inter- 
mediary between  a  seller  and  a  purchaser.  It  includes,  but  is  not 
restricted  to,  a  "finder,"  "buyer's  agent,"  and  "seller's  agent." 
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were  being  evaded  by  defendant  either  directly  or  in- 
directly by  way  of  both  ^* commission''  and  ^'transpor- 
tation ^  ^*  *     ^"     (Sec.  1420.57  (a).) 

However,  for  many  reasons  which  we  will  now  dis- 
cuss, the  court  below  refused  to  adopt  the  fair  and 
reasonable  construction  of  the  regulation  which  the 
Administrator  had  consistently  placed  upon  it,  or  to 
give  any  weight  to  the  statements  of  considerations 
which  were  in  harmony  with  it. 

Consideration  of  r^easofis  assigned  by  eourt  below 

(1)  The  court  declared  that  ''net  unit  cost  includes 
any  cost  law^fully  charged  by  a  svipplier  and  paid  by  a 
seller  such  as  the  defendant  herein''  (R.  23).  We 
concede  the  correctness  of  this  statement.  The  ques- 
tion is,  does  it  apply  to  defendant's  sales  in  this  case? 
Defendant  adduced  no  proof  whatever  to  show  that 
the  supplier  charged  the  defendant  with  the  cost  of 
return  freight  on  empty  bottles  or  with  brokerage 
commissions  or  finder's  fees,  and  defendant  also  failed 
to  show  that  the  supplier  was  authorized  by  the  Office 
of  Price  Administration  to  make  such  charges.  Yet, 
that  was  a  burden  which  defendant  was  obliged  to 
discharge  after  the  Administrator  had  made  out  a 
prima  facie  case  by  showing  that  the  cost  of  re- 
turned freight  on  empty  bottles  and  cases  w^as  "ab- 
sorbed" by  the  supplier  during  the  base  period,  "and 
not  charged  to  said  defendant  nor  paid  by  him"  and 
further  that  during  that  period,  the  defendant  paid 
the  supplier  no  brokerage  commissions  or  finder's  fees 
in  connection  with   its   purchases   of  malt  beverage 
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(R.  13-14).  Under  familiar  principles,  in  the  ab- 
sence of  evidence  to  the  contrary,  we  must  presume 
that  a  condition  which  has  been  shown  to  exist,  has 
continued.  {National  Labor  Relations  Bd.  v.  Na- 
tional Motor  B,  Co.,  105  F.  2d  652,  660  (C.  C.  A.  9th)  ; 
Kortz  V.  Guardian  Life  Ins,  Co,,  144  F.  2d  676,  678 
(C.  C.  A.  10th),  certiorari  denied,  323  U.  S.  728;' 
National  Labor  Relations  Board  v.  J.  G.  Bosivell  Co., 
136  F.  2d  585,  589  (C.  C.  A.  9th).) 

(2)  The  court's  second  reason  is  that  ^^defendant's 
new  supplier's  maximum  price  as  fixed  by  the  Office 
of  Price  Administration  included  return  freight  on 
empty  beer  bottles,  and  such  new  supplier  property 
charged  return  freight  on  empty  beer  bottles"  (R.  23). 
This  record  will  be  sea;rched  from  end  to  end  in  vain 
for  even  the  semblance  of  any  proof  that  defendant's 
supplier  obtained  authority  from  the  Office  of  Price 
Administration  to  increase  its  prices  as  to  include  re- 
turn freight  on  empty  beer  bottles.  And  the  record 
is  equally  barren  of  proof  that  the  new  supplier 
^^ properly"  charged  defendant  with  return  freight  on 
empty  beer  bottles  and  containers.  As  has  been  indi- 
cated at  pages  12  to  13,  such  charges  were  not  per- 

^  In  Kurtz  v.  Guardian  Life  Ins.  Co.^  supra^  the  court  said : 
''Though  the  judgment  in  the  former  action  does  not  constitute 
res  judicata  or  an  estoppel  here,  the  pleadings  and  judgment  were 
admissible  in  evidence  as  proof  of  the  existence  of  disability  at  that 
time.  The  insured  introduced  in  evidence  copies  of  the  complaint 
and  the  judgment.  And  they  constituted  a  conclusive  showing  of 
disability  at  that  time,  gave  rise  to  a  presumption  that  it  continued 
in  the  future,  and  shifted  the  burden  to  the  company  to  go  for- 
ward and  show  hy  a  preponderance  of  the  evidence  that  the  con- 
dition no  longer  existed.''''    [Italics  ours.] 
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missible  prior  to  December  27,  1944.  Hence,  if  the 
supplier  imposed  these  charges  prior  to  that  time, 
they  were  unauthorized  under  the  regulation  and, 
therefore,  were  not  lawful  charges  to  be  included  in 
defendant's  net  cost. 

(3)  For  the  reasons  discussed  above  under  (1)  and 
(2),  the  court's  statement  that  '^tlie  return  freight  on 
empty  beer  bottles  as  charged  by  the  new  supplier  is 
an  item  to  be  included  in  the  defendant's  net  unit 
cost"  cannot  be  sustained. 

(4)  For  its  fourth  reason,  the  court  declared  that 
defendant,  though  including  return  freight  on  empty 
beer  bottles,  and  though  including  finder's  fees  in  fix- 
ing his  maximum  price  on  the  new  commodity  as  items 
of  net  unit  cost,  nontheless  continued  his  customary 
allowance,  discounts,  etc.,  to  his  customers  (R.  24). 
We  fail  to  see  the  materiality  of  this  reason. 
Whether  or  not  defendant  continued  his  customary 
allowances  and  discounts  to  his  customers  on  sales  of 
beer  subsequent  to  the  base  period,  is  of  no  relevancy 
to  the  question  in  dispute  as  to  whether  he  could 
charge  for  return  freight  and  broker's  commissions 
and  finder's  fees. 

(5)  As  a  fifth  reason,  the  court  states  that  ^^ brok- 
er's or  finder's  fees  were  not  prohibited  during  the 
period  charged  to  have  been  unlawfully  included  by 
the  defendant  as  an  item  to  be  included  in  defendant's 
net  unit  cost"  (R.  24).  The  regulation  did  not  per- 
mit broker's  commissions  or  finder's  fees,  and  unless 
defendant  can  show  that  its  supplier  was  authorized 
by  the  Office  of  Price  Administration  to  include  such 
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charges  in  its  sales  to  defendant,  defendant  could  not 
include  these  charges  in  its  net  unit  cost.  Needless 
to  say,  proof  on  this  score  was  lacking. 

(6)  Nor  is  it  of  any  materiality  that  defendant 
failed  to  increase  its  profits  by  including  return 
freight  on  empty  beer  bottles  and  finder's  fees  in  the 

'  net  unit  cost  of  the  eastern  beer  (Reason  6,  R.  24). 
The  test  in  determining  whether  a  regulation  has  been 
violated  is  not  whether  a  seller  has  profited  from  a 
transaction.  The  sole  test  is  whether  the  commodity 
is  being  sold  in  excess  of  the  ceiling  price  established 
by  the  regulation.  ' '  The  Act  does  not  require  *  *  ^ 
that  a  regulation  shall  protect  each  individual  member 
of  the  industry  in  the  enjojrment  of  his  customary 
profits''  {Philadelphia  Coke  Co.  v.  Bowles,  139  F.  2d 
349,  355)  (E.  C.  A.).  On  the  theory  suggested  by  the 
District  Court,  there  could  be  no  violation  in  any  part 
of  the  chain  of  sellers,  since  each  could  pass  on  to  the 
other  an  overcharge  made  in  the  first  instance  in  order 
to  preserve  the  normal  profit.  Plainly,  if  this  were 
the  case,  there  could  be  no  price  control. 

(7)  Equally  lacking  in  merit  is  the  reason  assigned 
by  the  court  below  that  the  purpose  of  the  Act  is  to 
eliminate  and  prevent  profiteering,  and  that  it  ^^  en- 
joins any  order  or  regulation  requiring  the  deter- 
mination of  costs  otherwise  than  in  accordance  with 
established  accounting  methods"  (R.  24).  The  court 
was  obviously  referring  to  Section  2  (h)  of  the  Act, 
which  i)rovides  as  follows: 

The  powers  granted  in  this  section  shall  not 
be  used  or  made  to  operate  to  compel  changes 
in    the    business    practices,    cost    practices    or 
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methods,    or    means    or    aids    to    distribution, 
established  in  any  industry,     ""     *     "". 

Proof  that  a  particular  regulation  issued  by  the 
Administrator  produces  the  effects  forbidden  by  Sec- 
tion 2  (h)  would  require  a  holding  that  the  regulation 
is  invalid.  The  validity  of  a  regulation  is,  however, 
a  matter  which  lies  within  the  exclusive  jurisdiction 
of  the  Emergency  Court  of  Appeals  and  cannot  be 
litigated  in  this  proceeding.  In  this  court,  the  regu- 
lation must  be  accepted  as  valid  {Botvles  v.  Sanden  & 
Ferguson,  149  F.  2d  320,  321  (C.  C.  A.  9th) ;  Hender- 
son V.  Burd,  133  F.  2d  515,  517  (C.  C.  A.  2d) ;  United 
States  V.  Pepper  Bros,,  142  F.  2d  340,  343  (C.  C.  A. 
3d);  Botvles  v.  Mannie  &  Co.,  155  F.  2d  129,  133 
(C.  C.  A.  7th),  certiorari  denied  October  14,  1946). 

(8)  What  was  said  of  the  court's  sixth  reason  may 
be  said  of  the  court's  eighth  reason,  that  "i\\Q  Act  is 
primarily  designed  to  prevent  inflation  by  controlling 
profit  *  *  *."  The  purposes  of  the  Act  are  to 
check  unwarranted  price  increases.  It  is  not  con- 
cerned with  profit.  The  Statement  of  Considerations 
involved  in  the  issuance  of  the  General  Maximum 
Price  Regulation,  under  which  the  defendant  in  this 
case  was  supposed  to  determine  its  maximum  prices, 
sets  forth  these  purposes  very  clearly. 

1,  Breadth  of  the  Regidation. — The  immi- 
nence of  price  increases  throughout  the  econ- 
omy requires  price  control  which  is  likewise 
made  generally  effective.  There  are  inflation- 
ary pressures  on  prices  everyw^here.  And  so 
everywhere  that  prices  exist  there  must  be  con- 
trols to  prevent  them  from  rising  any  further. 
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Retail  prices  cannot  be  held  down  if  costs  to 
retailers  are  left  free  to  rise  without  limit. 
There  must  be  control  of  manufacturers'  and 
whosalers'  prices.  And  at  all  levels — retailer, 
wholesaler,  and  manufacturer — the  control  of 
the  prices  of  cost-of-living  items  must  be  based 
upon  control  of  the  prices  of  all  the  commod- 
ities that  enter  into  the  costs  of  those  items. 
The  interdependence  of  prices,  when  prices  are 
rising  generally,  prohibits  any  possibility  of 
piecemeal  control. 

Even  where  prices  do  not  affect  each  other 
directly,  as  costs,  they  affect  each  other  indi- 
rectly. To  control  the  price  of  more  essential 
products  and  leave  the  price  of  less  essential 
products  uncontrolled  at  best  involves  arbitrary 
distinctions.  A  limited  Regulation  would  ob- 
struct the  concentration  of  men  and  materials 
in  the  most  important  uses.  In  war,  that  con- 
centration is  of  vital  importance. 

2,  The  base  period, — The  core  of  the  General 
Maximum  Price  Regulation  is  its  requirement 
that  each  seller  charge  no  more  than  the  prices 
which  he  charged  during  the  base  period,  March 
1-31,  1942.  The  basic  fairness  of  this  approach 
is  that  it  catches  hold  of  the  price  structure 
during  a  given  period  and  holds  it  fast  until 
a  judgment  can  be  made  as  to  what  adjustments, 
if  any,  are  needed.  The  Regulation  accepts  the 
level  and  relationships  of  prices  worked  out 
by  the  buyers  and  sellers  of  the  commodities  at 
various  economic  levels.  This  is  fair  and  rea- 
sonable. Certainly  it  is  a  sufficient  basis  for 
a  price  stop  which  is  offered  as  a  general  reg- 
ulation subject  to  future  refinements  and  allow- 
ances for  gross  inequities. 
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And  the  authorities  whieli  have  construed  this  regu- 
lation have  consistently  held  that  whether  an  indi- 
vidual is  deprived  of  profit  bv  impact  of  a  wartime 
regulation  is  of  no  materiality  {Philadelphia  Coke 
Co.  V.  Bowles,  139  F.  2d  349  (E.  C.  A.) ;  United  States 
Gypsum  Co,  v.  Brown,  137  P.  2d  803,  807  (E.  C.  A.) 
certiorari  denied  320  U.  S.  799;  (Mian  Lobo  Co,  v. 
Henderson,  132  F.  2d  150,  152  (E.  C.  A.)  certiorari 
denied  63  S.  Ct.  530).  We  might  add,  however,  that 
if  the  regulation  in  this  case  worked  a  hardship  upon 
defendant,  adequate  remedies  were  x^i'ovided  in  the 
regulations  by  which  he  could  obtain  an  adjustment 
(cf.  Bowles  V.  Seminole  Rock  &  Sand  Co,,  325  U.  S. 
410,  419.  See  also  Bowles  v.  Nu  Way  Laundry  Co., 
144  F.  2d  741,  748  (C.  C.  A.  10th)  certiorari  denied 
65  S.  Ct.  431). 

(9)  Our  comment  to  the  eighth  reason  applies  as 
well  to  the  court's  ninth  reason,  that  ^^the  Act  con- 
templates increases  in  costs  with  resulting  increases 
in  ultimate  prices,  but  intends  that  profits  shall  not 
increase."  The  core  of  the  General  Maximum  Price 
Regulation  is  its  requirement  that  each  seller  charge 
no  more  than  the  prices  which  he  charged  during  the 
base  period.  The  seller  is  bound  to  this  base  period, 
even  though  wages,  rents,  taxes,  or  materials  increase 
in  price,  unless  and  mitil  he  apx)lies  for  and  obtains 
an  adjustment  of  prices  (see  cases  cited  p.  22).  The 
basis  of  the  General  Maximum  Price  Regulation  is 
that  it  ^*  catches  hold  of  the  price  structure  during  a 
given  period  and  holds  it  fast  till  judgment  can  be 
made  as  to  what  adjustments,  if  any,  are  needed.'^ 
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As  indicated  at  pp.  21-22,  supra,  there  is  present  in 
the  regulation  adequate  leeway  for  future  refinements 
and  allowances  for  hardship  cases,  and  the  Supreme 
Court  has  indicated  that  this  is  a  sufficient  basis  for  a 
general  regulation  of  this  character  (Bowles  v.  Semi- 
nole Bock  d'  Sand  Co.,  supra;  see  also,  Bowles  v. 
WiUingham,  321  U.  S.  503;  Yakiis  v.  United  States, 
321  U.  S.  414). 

(10)  In  view  of  our  previous  discussion,  no  ex- 
tended comment  is  necessary  to  the  tenth  reason  of 
the  court  below  that  the  ^^  maximum  price  regulations 
j)ertinent  to  this  case  appear  to  be  intended  to  limit 
the  profit  of  a  seller  (the  defendant  in  this  case)  to 
that  made  by  him  on  comparable  transactions  during 
the  month  of  March,  1942''  (R.  24-25). 

It  is  significant  that  although  the  court  below  as- 
signed these  ten  reasons  for  arriving  at  his  conclusion, 
when  it  came  to  filing  its  findings  of  fact,  it  did  not 
say  that  the  facts  referred  to  in  the  reasons  set  forth 
in  its  memorandum  are  adopted  as  the  facts  in  the 
case.  Instead,  the  court  merely  declared  that  *^the 
facts  set  forth  in  said  stipulation  are  adopted  as  the 
facts  upon  which  the  decision  of  this  Coui-t  are  based" 
(R.  26-27).  As  we  have  shown,  the  stipulated  facts 
do  not  have  a  single  word  in  them  to  the  effect  that 
<i*  ^  *  TYYxQ  defendant's  new  supplier's  maximum 
price  as  fixed  by  the  Office  of  Price  Administration 
included  return  freight  on  empty  beer  bottles  and  such 
new  supplier  properly  charged  return  freight  on 
empty  beer  bottles"  (Reason  2,  R.  23).  Moreover, 
it  will  be  noted  that  the  District  Court  does  not  go  so 
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far  as  to  say  that  the  defendant's  new  supplier's 
niaximuni  price  as  fixed  by  the  Office  of  Price  Admin- 
istration included  not  only  return  freight,  but  like- 
wise, broker's  commissions  and  finder's  fees.  As  to 
the  latter  charges,  the  court  merely  declared  that 
^^ broker's  or  finder's  fees  were  not  prohibited  *  *  *" 
(Reason  5,  R.  24),  although  there  is  nothing  in  the 
stii)ulated  facts  to  support  this  statement  either.  The 
regulation  forbade  these  brokerage  charges,  if  not  ex- 
pressly, at  least  indirectly,  by  establishing  as  a  maxi- 
mum price  those  piices  set  forth  in  Section  1420.66 
Appendix  A,  plus  the  ^^pemiitted  increase"  for  excise 
taxes  only.  Hence,  brokerage  charges  and  finder's 
fees  were  not  included  in  the  '^permitted  increases," 
no  more  than  return  freight  on  empties,  until  the 
Office  of  Price  Administration  granted  authority  to  do 
so,  and  this  authority  defendant  failed  to  show  was 
given. 

In  this  connection  it  should  also  be  noted  that  in  his 
answer,  defendant  did  not  rely  on  the  defense  that  the 
new  supplier's  maximum  prices  as  fixed  by  the  Office 
of  Price  Administration  properly  included  the  dis- 
puted charges.  There,  defendant  merely  denied  the 
charges  of  violation;  in  general  claimed  that  its  sales 
were  made  at  maximum  prices ;  and  then  alleged  that 
its  prices  *^were  computed  in  accordance  with  the  busi- 
ness and  cost  practices  established  *  *  *  in  the 
industry  prior  to  the  enactment  of  said  Emergency 
Price  Control  Act  *  *  *"  (R.  8-9).  In  view  of 
the  authorities  cited  at  p.  20,  this  latter  defense  was 
of  course  plainly  lacking  in  merit;  as  were  also  those 
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contentions  adopted  by  the  court  below  that  defend- 
ant's right  to  profit  was  entitled  to  protection  during 
a  period  of  emergency. 

CONCLUSION 

The  court  below  was  clearly  wrong  as  a  matter  of 
law  in  dismissing  that  portion  of  the  complaint  which 
charged  defendant  with  violating  the  regulation  by 
includmg  in  his  prices  the  cost  of  returned  freight  on 
empty  containers,  broker's  commissions  and  finder's 
fees.  To  that  extent,  it  is  respectfully  submitted  that 
the  judgment  below  should  be  reversed  with  instruc- 
tions to  enter  judgment  for  the  full  amount  of  the 
overcharges  as  stipulated  in  the  record  on  appeal. 

Respectfully  submitted. 

George  Moxcharsh, 
Deputy  Administrator  for  Enforcement, 

David  London, 
Director,  Litigation  Division, 

Albert  M.  Dreyer, 
Chief,  Appellate  Branch, 
:      Nathan  Siegel, 
Special  Appellate  Attorney, 
Office  of  Price  Administration, 

Washington  25,  D,  C. 
William  B.  Wether  all, 

.   Regional  Litigation  Attorney, 

Office  of  Price  Admiyiistration, 
San  Francisco  8,  California, 


APPENDIX 


Applicable  Provisions  of  Act 

Sec.  205  (e)  If  any  person  selling  a  commodity  vio- 
lates a  regulation,  order,  or  price  schedule  prescribing 
a  maximum  price  or  maximum  prices,  the  person 
who  buys  such  commodity  for  use  or  consumption 
other  than  in  the  course  of  trade  or  business  may, 
within  one  year  from  the  date  of  the  occurrence  of 
the  violation,  except  as  hereinafter  provided,  bring  an 
action  against  the  seller  on  accomit  of  the  overcharge. 
In  such  action,  the  seller  shall  be  liable  for  reasonable 
attorney's  fees  and  costs  as  determined  by  the  court, 
plus  whichever  of  the  following  sums  is  the  greater: 
(1)  Such  amount  not  more  than  three  times  the 
amount  of  the  overcharge,  or  the  overcharges,  upon 
which  the  action  is  based  as  the  court  in  its  discretion 
may  determine,  or  (2)  an  amount  not  less  than  $25 
nor  more  than  $50,  as  the  court  in  its  discretion  may 
determine :  Provided,  however.  That  such  amount  shall 
be  the  amount  of  the  overcharge  or  overcharges  or  $25, 
whichever  is  greater,  if  the  defendant  proves  that  the 
violation  of  the  regulation,  order,  or  price  schedule 
in  question  was  neither  wilfull  nor  the  result  of  failure 
to  take  practicable  precautions  against  the  occurrence 
of  the  violation.  For  the  purposes  of  this  section 
the  payment  or  receipt  of  rent  for  defense-area  hous- 
ing accommodations  shall  be  deemed  the  buying  or 
selling  of  a  commodity,  as  the  case  may  be;  and  the 
word  '^overcharge"  shall  mean  the  amoimt  by  w^hich 
the   consideration   exceeds   the    applicable   maximum 

(27) 
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price.  If  any  person  selling  a  commodity  violates 
a  regulation,  order,  or  price  schedule  prescribing  a 
maximum  price  or  maximum  prices,  and  the  buyer 
either  fails  to  institute  an  action  under  this  subsection 
within  thirty  days  from  the  date  of  the  occurrence  of 
the  violation  or  is  not  entitled  for  any  reason  to  bring 
the  action,  the  Administrator  may  institute  such 
action  on  behalf  of  the  United  States  mthin  such 
one-year  period. 

Applicable  Provisions  of  Regulations 
[A]  Maximum  Price  Regulation  259  (7  F,  R.  3153) 

Sec.  1420.51.  Prohibitiofi  against  sales  of  domestic 
malt  beverages  above  maximum  prices.  On  and  after 
November  1,  1942,  regardless  of  any  contract,  agree- 
ment, lease  or  other  obligation : 

(a)  No  person  shall  sell  or  deliver  any  domestic 
malt  beverages  higher  prices  than  the  maximum  prices 
set  forth  in  Appendix  A  (§  1420.66)  of  this  Maximum 
Price  Regulation  No.  259.     *     *     * 

(c)  No  person  shall  agree,  offer,  solicit  or  attempt 
to  do  any  of  the  foregoing ;     *     *     * 

Sec.  1420.53.  Applicahility  of  the  General  Maxi- 
mum Price  Regulation  and  other  regulations  or  orders, 
(a)  The  provisions  of  this  regulation  supersede  the 
provisions  of  the  General  Maximum  Price  Regulation 
with  respect  to  sales  and  deliveries  of  domestic  malt 
beverages  for  which  maximum  prices  are  established 
by  this  Regulation.  However,  this  regulation  shall 
not  apply  to  sales  of  domestic  malt  beverages  at  re- 
tail in  any  area  in  which  maximum  prices  for  such 
sales  have  been  or  are  hereafter  fixed  by  the  Regional 
Administrator  or  District  Director  of  the  Office  of 
Price  Administration  in  that  area  by  special  order  is- 
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sued  under  General  Order  No.  50,  or  by  any  restaurant 
maximum  price  regulation.     *     ^     * 

Sec.  1420.57  Evasion,  (a)  The  price  limitations 
set  forth  in  this  Maximum  Price  Regulation  No.  259 
shall  not  be  evaded,  whether  by  direct  or  indirect 
methods,  in  connection  with  an  offer,  solicitation, 
agreement,  sale  or  delivery  of,  or  relating  to  the  sale 
of  domestic  malt  beverages  alone  or  in  connection  with 
any  other  commodity,  or  by  way  of  commission,  serv- 
ice, transportation,  or  any  charge,  or  discount,  pre- 
mium or  other  privilege,  or  by  tying-agreement  or 
other  trade  understanding  or  otherwise.     *     *     * 

Sec.  1420.66  Appendix  A — (a)  Fo7^  manufactnrers 
mid  wholesalers.  The  maximum  price  which  a  manu- 
facturer or  wholesaler  may  charge  for  a  domestic  malt 
beverage,  except  in  32-ounce  containers,  shall  be  the 
highest  price  charged  by  him  for  such  domestic  malt 
beverage  during  the  period  October  1  to  15,  1941,  in- 
clusive, plus  the  ^^  permitted  increase '^  set  forth  in  the 
schedule  of  permitted  increases  in  paragraph  (c)  (1) 
of  this  section,  or  the  maximum  price  now  established 
by  such  manufacturer  or  wholesaler  under  the  pricing 
provisions  of  the  General  Maximum  Price  Regulation, 
plus  the  ''permitted  increase''  for  excise  taxes  only  as 
specified  in  paragraph  (c)  (2)  of  this  section. 

Provisions  of  Revised  Maximum  Price  Regulation  259 

(9  F,  R.  14537,  15107) 

Sec.  1.2  (n)  Ti^ansportation  charges,  ''Transpor- 
tation charges"  means  the  specific  allowance  provided 
in  this  regulation  for  the  particular  movement  of  the 
malt  beverage  being  priced,  or  where  no  such  allow- 
ance is  provided,  lawful  charges  of  the  cheapest  avail- 
able common  or  contract  carrier  for  movement  of  the 
malt  beverage  being  priced  by  the  most  direct  route 
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from  the  seller's  shipping  point  to  the  purchaser's 
customary  receiving  point.  The  term  includes  any 
applicable  Federal  tax  on  transportation  now  or  here- 
after imposed.  However,  charges  for  local  hauling  or 
handling  are  excluded. 

Sec.  5.9  Compliance  with  this  regiihition — (a)  No 
selling  or  buying  above  maximum  prices.  Regardless 
of  any  contract  or  obligation,  no  person  shall  sell  or 
deliver,  or  buy  or  receive  in  the  course  of  trade  or 
business,  any  malt  beverage  at  a  ]:>rice  higher  than  the 
maximum  price  established  by  this  regulation,  and  no 
person  shall  agree,  offer,  solicit  or  attempt  to  do  any 
of  the  foregoing.  However,  a  price  lower  than  the 
maximum  price  may  be  charged  or  paid. 

(b)  Evasion.  (1)  No  person  shall  evade  a  maxi- 
nmm  price  directly  or  indirectly,  by  any  practice  or 
device  in  connection  with  an  offer,  solicitation,  agree- 
ment, sale,  delivery,  purchase  or  receipt  of  or  relating 
to  any  malt  beverage  either  alone  or  in  connection 
with  any  other  commodities  or  services,  by  commis- 
sion, brokerage  or  tinder's  fee,  service,  transportation 
or  other  charge  or  discount,  premium  or  other  privi- 
lege, by  tying  or  tie-in  agreement,  long  term  contract, 
combination  sale  or  trade  understanding,  by  any 
change  in  style  or  manner  of  packing,  by  a  business 
practice  relating  to  containers,  or  by  any  other  means. 

(2)  The  following  transactions  or  acts  constituting 
violations  or  evasions  of  this  regulation  are  prohibited : 

(i)  Changes  in  kinds,  grades  and  proportions  of 
ingredients  resulting  in  depreciation  of  the  quality  of 
a  malt  beverage  other  than  as  the  result  of  a  normal 
variation ; 

(ii)  The  reduction  or  elimination  of  a  brewer's 
customary  discounts,  allowances  or  price  differentials ; 

(iii)  Making  a  separate  charge  by  a  seller  to  a  pur- 
chaser for  local  hauling  or  handling,  loading  or  un- 
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loading,  for  breakage  of  barrels,  containers  or  cases, 
for  reconditioning  barrels,  containers  or  cases,  or  for 
hauling  or  handling  empty  barrels,  containers  or  cases. 

[b]    General  Maximum  Price  Regulation    (7  F.  R, 

3153) 

§  1499.1  Prohibition  against  dealing  in  commodities 
or  services  above  maximum  prices.  On  and  after  the 
effective  date  of  this  General  Maximum  Price  Regu- 
lation, regardless  of  any  contract  or  other  obligation: 

(a)  No  ^^ person"  shall  *^sell"  or  deliver  any  ^^com- 
modity", and  no  person  shall  sell  or  supply  any 
^^serAdce",  at  a  price  higher  than  the  maximum  price 
permitted  by  this  General  Maximum  Price  Regula- 
tion; and 

§  1499.2  Maximum  prices  for  commodities  and 
services:  General  provisions.  Except  as  otherwise 
provided  in  this  General  Maximum  Price  Regulation, 
the  seller's  maximum  price  for  any  commodity  or 
service  shall  be: 

(a)  In  those  cases  in  which  the  seller  dealt  in  the 
same  or  similar  commodities  or  services  during  March 
1942: 

The  highest  price  charged  by  the  seller  during  such 
month — 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  commodity 
or  service,  for  the  similar  commodity  or  service,  most 
nearly  like  it ;  or 

(b)  In  those  cases  in  which  the  seller  did  not  deal  in 
the  same  or  similar  commodities  or  services  during 
March  1942 : 

The  highest  price  charged  during  such  month  by  the 
most  closely  competitive  seller  of  the  same  class — 
(1)  For  the  same  commodity  or  service;  or 
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(2)  If  no  charge  was  made  for  the  same  commodity 
or  service,  for  the  similar  commodity  or  service  most 
nearly  like  it. 

*' Highest  Price  Charged  During  March  1942" 
For  the  purposes  of  this  General  Maximum  Price 
Eegulation,  the  highest  price  charged  by  a  seller  ''dur- 
ing March  1942 ' '  shall  be : 

(a)  The  highest  price  which  the  seller  charged  for 
a  commodity  delivered  or  service  supplied  by  him 
during  March  1942 ;  or 

(b)  If  the  seller  made  no  such  delivery  or  supplied 
no  such  service  during  March  1942  his  highest  offering 
price  for  delivery  or  supply  during  that  month. 

No  seller  shall  change  his  customary  allowances,  dis- 
counts or  other  price  differentials  miless  such  change 
results  in  a  lower  price.  The  ''highest  price  charged'' 
shall  be  a  price  charged  during  March  1942  to  a  pur- 
chaser of  the  same  class.  But  if  during  March  1942 
a  seller  (1)  had  an  established  practice  of  making  al- 
lowances, discounts  or  price  differentials  to  different 
classes  of  purchasers,  and  (2)  raised  his  general  level 
of  prices,  but  thereafter  during  March  1942  made  no 
delivery  to  any  j)urchaser  of  a  particular  class  he  shall, 
for  that  particular  class  of  purchasers  calculate  the 
highest  price  charged  by  taking  the  highest  price 
charged  during  March  1942  to  a  purchaser  of  another 
class  and  then  adjusting  such  price  to  reflect  his  estab- 
lished allowances,  discounts  and  price  differentials. 
No  seller  shall  require  any  purchaser,  and  no  pur- 
chaser shall  be  permitted,  to  pay  a  large  proportion  of 
transportation  costs  incurred  in  the  delivery  or  supply 
of  any  commodity  or  service,  than  the  seller  required 
purchasers  of  the  same  class  to  pay  during  March  1942 
on  deliveries  or  supplies  of  the  same  or  similar  types 
of  commodities  or  services. 
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^^ Similar  Commodities  or  Services'' 

One  commodity  shall  be  deemed  ^^ similar''  to  another 
commodity,  if  the  first  has  the  same  use  as  the  second, 
affords  the  purchaser  fairly  equivalent  serviceability, 
and  belongs  to  a  type  which  would  ordinarily  be  sold 
in  the  same  price  line.  In  determining  the  similarity 
of  such  commodities,  differences  merely  in  style  or 
design  which  do  not  substantially  affect  use,  or  service- 
ability, or  the  price  line  in  which  such  commodities 
would  ordinarily  have  been  sold,  shall  not  be  taken 
into  account.  One  service  shall  be  deemed  ^^ similar" 
to  another  service  if  the  first  has  the  same  use  and 
purpose  as  the  second  and  belongs  to  a  type  which 
would  ordinarily  be  sold  for  the  same  or  substantially 
the  same  price. 

§  1499.3  Maximum  prices  for  commodities  which 
cannot  be  priced  under  §  1499,2.  The  seller's  maxi- 
mum price  for  a  commodity  which  cannot  be  priced 
under  §  1499.2  of  this  General  Maximum  Price  Reg- 
ulation shall  be  a  maximum  price  in  line  with  the 
level  of  maximum  prices  established  by  this  General 
Maximum  Price  Regulation.  Such  price  shall  be  de- 
termined by  the  seller  in  accordance  with  the  follow- 
ing procedures : 

(a)  Sales  at  tvholesale  or  retail.  In  the  case  of  a 
sale  at  wholesale  or  retail,  the  seller  (1)  shall  select 
from  the  same  general  classification  and  price  range 
as  the  commodity  being  priced  under  this  section,  the 
comparable  commodity  for  which  a  maximum  price 
is  established  under  §  1499.2  of  this  General  Maxi- 
mum Price  Regulation  and  of  which  the  seller  de- 
livered the  largest  number  of  units  during  March 
1942;  (2)  shall  divide  his  maximum  price  for  that 
commodity  by  his  replacement  cost  of  that  commodity ; 
and    (3)    shall  multiply  the  percentage   so   obtained 


6^ 

by  the  cost  to  liiin  of  the  commodity  being  priced 
mider  this  paragraph.  The  resulting  figure  shall  be 
the  maximum  price  of  the  commodity  being  priced. 
Within  ten  days  after  determining  such  maximum 
price  under  this  paragraph,  the  seller  shall  report 
such  price  to  the  appropriate  field  office  of  Price 
Administration  upon  a  form,  duly  filled  out  and  signed 
under  oath  or  affirmation,  copied  from  the  form  con- 
tained in  §  1499.24,  Appendix  A,  of  this  General 
Maximum  Price  Regulation.  The  price  so  reported 
shall  be  subject  to  adjustment  at  any  time  by  the 
Office  of  Price  Administration. 
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STATEMENT  OF  THE  CASE 

Appellee-defendant  respectfully  designates  to  the 
Court  three  matters  in  which  the  appellant's  state- 
ment of  the  case  is  not  wholly  accurate  or  omits  mat- 
ters which  ai:)pellee  believes  are  material  to  a  decision 
of  the  case. 

1.  By  stipulation  in  the  court  below  the  parties 
agreed  that  the  regulations  governing  pricing  of  the 
commodity  sold  by  defendant  was  Section  1499.3,  as 


shown  by  7  F.  R.  3153,  j  his  section  appellee  sets  out 
in  the  appendix  hereto  as  being  the  correct  version  of 
this  section.  Through  error  or  oversight  the  appel- 
lant, in  his  brief,  on  page  31,  sets  out  a  later  revision 
of  this  section. 

2.  Appellee  calls  to  the  Court's  attention  the  lan- 
guage of  the  stipulation  made  by  the  parties  in  the 
court  below,  w^hich  was,  as  it  is  designated,  ^^Stipula- 
tion for  Judgment.''  (Tr.,  p.  10.)  In  paragraph  9  of 
the  stipulation  the  language  is  ''the  plaintiff  has  made 
no  allowance  for  return  freight  to  the  brewery  on  empty 
cases  and  bottles  or  brokerage  commissions  or  finder's 
fees  paid  hy  said  defendant/' 

The  Court's  attention  is  also  called  to  paragraphs 
11,  12  and  13  of  the  stipulation,  whereby  the  parties 
agreed  to  a  certain  stipulated  sum  to  be  entered  as  a 
judgment  against  the  defendant  in  the  event  of  a  deci- 
sion by  the  court  upon  the  facts  stipulated. 

3.  Api3ellee  further  calls  the  Court's  attention  to 
Exhibits  *'A"  and  ''B",  attached  to  the  stipulation 
(Tr.,  pp.  19,  21)  wherein  on  September  14,  1945,  the 
Office  of  Price  Administration  specifically  approved 
of  defendant's  method  of  pricing  his  merchandise  and 
advised  defendant  that  this  approval  was  ''the  offi- 
cial interpretation." 


ARGUMENT 

(111  the  argument  made  here  appellant  is  referred 
to  as  plaintiff  and  the  appellee  is  referred  to  as  de- 
fendant.) 

1.  In  determining  his  maximum  selling  price  un- 
der Maximum  Price  Regulation  No.  259  could  defend- 
ant include  as  an  item  of  his  cost  freight  paid  on  empty 
cases  and  containers  which  the  defendant  had  to  return 
to  the  breweries  in  order  to  purchase  the  beer  ? 

2.  In  determining  his  maximum  selling  price  un- 
der Maximum  Price  Regulation  No.  259,  could  de- 
fendant include  as  an  item  of  his  cost  the  broker's  or 
finder's  fee  paid  by  him  to  purchase  the  beer? 

THE  REGULATIONS 

The  determination  of  these  questions  will  depend 
entirely  upon  the  interpretation  which  the  Court  gives 
to  Section  1499.3(a)  of  General  Maximum  Price  Reg- 
ulation (7  PR  3153).  It  is  stipulated  that  said  sec- 
tion sets  forth  the  proper  method  for  computing  the 
maximum  price  which  defendant  was  entitled  to  charge 
on  the  brands  of  beer  involved  in  these  questions.  See 
Section  6  of  the  Stipulation. 

The  authority  for  price  control  stems  from  the 
Emergency  Price  Control  Act  of  1942.  The  act  cre- 
ated the  Office  of  Price  Administration  and  provided 
for  the  appointment  of  an  administrator.  Section  2  (a) 
of  such  act  provides  in  part  that 


^^Sec.  2(a).  Wlienever  in  the  jiidgnient  of  the 
Price  Administrator  (provided  for  in  section  201 
(21))  the  price  or  prices  of  a  commodity  or  com- 
modities have  risen  or  threaten  to  rise  to  an  extent 
or  in  a  manner  inconsistent  with  the  purposes  of 
this  Act,  he  may  by  regulation  or  order  establish 
such  maximum  price  or  maximmn  prices  as  in  his 
judgment  will  be  generally  fair  and  equitable  and 
will  effectuate  the  purposes  of  this  Act.  .  .  . 
PROVIDED,  That  no  such  regulation  or  order 
shall  contain  any  provision  requiring  the  deter- 
mination of  costs  otherwise  than  in  accordance 
tvith  established  accounting  methods/'  .  .  . 
(EmjDhasis  ours.) 

U.  S.  Code  Congressional  Service  1944.  Page 
617. 

As  stipulated  in  paragrai)hs  5  and  6  of  the  Stipula- 
tion the  following  provisions  of  the  regulations  pro- 
mulgated under  the  authority  of  the  Emergency  Price 
Control  Act  of  1942  govern  the  maxinmm  price  the 
defendant  was  entitled  to  charge  for  the  beer  involved 
in  this  case : 

''  (a)  For  manufacturers  and  wholesalers.  The 
maxunum  price  which  a  manufacturer  or  whole- 
saler may  charge  for  a  domestic  malt  beverage, 
except  in  32-ounce  containers,  shall  be  the  highest 
price  charged  by  him  for  such  domestic  malt  bev- 
erage during  the  period  October  1  to  15,  1941, 
inclusive,  plus  the  ^permitted  increase'  set  forth 
in  the  schedule  of  permitted  increases  in  paragraph 
(e)  (1)  of  this  section,  or  the  maximum  ])rice  now 
established  by  such  manufacturer  or  wholesaler 


under  the  pricing  provisions  of  the  General  Maxi- 
mum Price  Regulation,  plus  the  'pemiitted  in- 
crease' for  excise  taxes  only  as  specified  in  para- 
graph (c)  (2)  of  this  section." 

Section  1420.66  Appendix  A  (a)  Maximum 
Price  Regulation,  issued  November  2,  1942 ; 

and  Section  1499.3(a),  the  specific  provision  under 
which  defendant  was  obligated  to  price  the  beer,  as 
agreed  by  paragraph  6  of  the  Stipulation  states: 

^^Sec.  1499.3.  Maximmii  prices  for  commodi- 
ties which  cannot  be  priced  under  section  1499.2. 
The  seller's  maximum  price  for  a  commodity  which 
cannot  be  priced  under  section  1499.2  of  this  Gen- 
eral Maximum  Price  Regulation  shall  be  a  maxi- 
mum price  in  line  with  the  level  of  maximum  prices 
established  by  this  General  Maximum  Price  Regu- 
lation. Such  price  shall  be  determined  by  the 
seller  in  accordance  with  the  following  procedures : 

^^  (a)  Sales  at  wholesale  or  retail.  In  the  case 
of  a  sale  at  wholesale  or  retail,  the  seller  (1)  shall 
select  from  the  same  general  classification  and 
price  range  as  the  commodity  being  priced  under 
this  section,  the  comparable  commodity  for  wMch 
a  maximum  price  is  established  under  section 
1499.2  of  this  Genei'al  Maximum  Price  Regulation 
and  of  which  the  seller  delivered  the  largest  num- 
ber of  units  during  March  1942;  (2)  shall  divide 
his  maximum  price  for  that  commodity  by  his  re- 
placement cost  of  that  commodity;  and  (3)  shall 
multij^ly  the  percentage  so  obtained  by  the  cost  to 
him  of  the  commodity  heincj  priced  under  this  para- 
graph.   The  resulting  figure  shall  be  the  maximum 
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price  of  the  conir'nodity  being  priced.  AVitliin  ten 
days  after  determining  such  maximum  price  under 
this  paragraph,  the  seller  shall  report  such  price 
to  the  appropriate  field  office  of  Price  Adminis- 
tration upon  a  form,  duly  filled  out  and  signed 
under  oath  or  affirmation,  copied  J'rom  the  form 
contained  in  section  1499.24,  A])pendix  A,  of  this 
General  Maximum  Price  Regulation.  The  price 
so  reported  shall  be  subject  to  adjustment  at  any 
time  by  the  Office  of  Price  Administration.  (Em- 
phasis ours.) 

U.  S.  Code  Congressional  Service  1942.    Page 
377 ;  7  Federal  Register  3135. 

FREIGHT  PAID  ON  RETURNED  EMPTIES 

Was  the  freight  which  defendant  was  compelled  to 
pay  on  eanpties  returned  to  the  breweries  an  item  of 
cost  to  him  of  the  beer  to  be  priced  within  the  mean- 
ing of  Section  1499.3(a)  General  Maximum  Price  Reg- 
ulation ? 

The  only  proper  guides  for  determining  this  query 
are  the  provisions  of  the  quoted  regulations.  The  ques- 
tion would  seem  to  answer  itself.  It  must  be  admitted 
that  the  beer  could  not  have  been  purchased  unless 
defendant,  as  the  buyer,  would  pay  such  freight  costs 
of  returned  empties.  It  is  further  true  that  never 
theretofore  had  the  defendant  in  the  conduct  of  his 
business  assumed  and  absorbed  the  cost  of  return 
freight  on  empties.  This  regulation  uses  the  words 
^*the  cost  to  him"  without  any  qualifying  language. 
The  interpretation  which  the  defendant  gave  the  last 


quoted  section  is  not  only  sound  but  it  was  also  the 
method  approved  by  the  regional  office  of  the  Office 
of  Price  Administration  as  late  as  September  14,  1944. 
Exhibit  ^^ A''  of  the  Stipulation  (Tr.  19)  shows  that 
defendant  had  an  official  ruling  as  late  as  September 
14,  1944,  which  stated  that  the  unit  replacement  cost 
of  beer  could  include  ^^  freight  on  the  return  of  empty 
bottles  to  the  brewery.''  Defendant  was  told  on  Sep- 
tember 14,  1944,  that  the  correct  method  of  pricing  the 
beer  was  as  follows ; 

^^1.  The  comparable  commodity  you  are  using  is, 
I  believe,  ABC  Beer.  Take  your  maximum 
price  under  OPA  regulations  for  that  beer. 

"2,  Divide  this  price  by  the  net  unit  replacement 
cost  of  ABC  Beer. 

^^3.    Multiply  the  percentage  so  obtained  by  your 
net  unit  cost  of  Capitol  Beer  or  the  beer  being 
priced.     This  unit  replacement  cost  may  in- 
clude the  cost  of  Capitol  Beer  at  the  brewery, 
the  loading  charge  at  the  brewery,  freight  on  full 
cases  and  freight  on  the  retimi  of  the  empty  hot- 
ties  to  the  brewery/'    (Emphasis  ours.) 

and  he  was  further  told  that  such  letter  could  be  con- 
sidered an  official  interpretation.  (Tr.  20.)  See  Ex- 
hibit ^'A''  of  the  Stipulation. 

This  ruling  was  made  several  weeks  after  the  last 
sale  which  plaintiff  claims  exceeded  the  selling  price, 
because  paragraph  4  of  the  Stipulation  shows  that  the 
sales  which  are  now  questioned  were  all  made  on  or 
pi'ior  to  August  26,  1944, 
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We,  therefore,  have  llic  unusual  situation  where  the 
Administrator  of  the  Office  of  Price  Administration 
is  seeiving  to  penalize  the  defendant  for  doing  what  the 
local  and  regional  offices  of  the  OPA  and  the  attorneys 
for  OPA  held  to  be  a  proper  and  legal  practice  at  the 
tune  the  beer  w^as  priced  and  the  sales  made  by  de- 
fendant. 

It  is  further  true  that  the  later  adverse  ruling  from 
Washington,  referred  to  in  Exhibit  ^^B"  of  the  Stip- 
ulation, is  not  stated  to  be  based  upon  any  provision  of 
law,  published  rule  or  regulation,  but  merely  asserts 
what  some  individual  in  Washington  thought  to  be 
more  in  harmony  with  the  aim  of  price  control  than 
the  method  adopted  by  defendant. 

It  is  also  noteworthy  that  following  the  letter  of 
September  29,  1944,  Exhibit  ^^B'-  of  the  Stipulation, 
the  Office  of  Price  Administration  promulgated  a 
specific  regulation  permitting  the  inclusion  of  charges 
for  the  return  of  cases  and  empty  containers  under 
situations  such  as  those  existing  in  the  instant  case. 

**(p)     Transportation  charges.    .    .    . 

*^The  term  transportation  charges'  shall  also 
include  charges  for  the  return  of  cases  and  empty 
containers,  only  where  the  seller  imposed  such  a 
charge  on  a  particular  class  of  purchaser  during 
the  applicable  base  period  or  where  the  seller  did 
not  ship  outside  his  local  area  during  the  appiicahle 
base  period  and  now  estahlislies  a  maximum  [)rice 
to  a  new  class  of  purchaser  located  outside  his 
local  area.     Such  charges  shall   be  at  the  rate 


charged  by  the  cheapest  available  common  or  con- 
tract carrier  customarily  used  for  aiovement  of 
the  cases  and  containers  from  the  above  mentioned 
purchaser's  customary  receiving  point  to  the  sell- 
er's shipping  i3oint  from  which  the  malt  beverage 
was  originally  shipped/'    (Emphasis  ours.) 

Paragraph  (p)  of  Section  1.2  Amendment  3, 
Maximum  Price  Regulation  No.  259. 

It  seems  strange  indeed  that  those  charged  with  the 
enforcement  of  price  control  should  be  urging  this 
Court  to  impose  a  further  penalty  upon  the  defendant 
in  this  action  for  doing  what  they  themselves  thought 
to  be  the  proper  practice  until  the  receipt  of  contrary 
advice  from  Washington  in  September,  1944.  This  is 
the  more  uimsual  because  of  the  fact  that  one  has  to 
torture  the  language  of  the  published  regulations  to 
hold  that  the  words  ^'cost  to  him"  contained  in  the  sec- 
tion governing  the  price  of  beer  did  not  include  the 
cost  of  return  freight,  when,  as  in  this  case,  the  pay- 
ment of  such  return  freight  was  a  prerecj[uisite  to  the 
purchase  of  the  beer  being  priced. 

The  unreasonableness  of  plaintiff's  contention  is 
further  disclosed  when  it  is  borne  in  mind  that  the 
amount  involved  in  this  item  of  return  freight,  which 
the  plaintiff  is  seeking  to  recover  from  the  defendant, 
was  paid  out  by  the  defendant  to  the  carriers  and  the 
inclusion  of  such  items  in  the  price  of  the  beer  did  not 
j'esult  in  a  profit  to  the  defendant. 

The  failure  to  properly  clarify  the  legulatious,  if 
llicre  was  any  ambiguity  in  such  regulations,  which 
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Ijoiiit  defendant  disputes,  vras  the  fault  of  the  Office  of 
Price  Administration,  and  if  it  promulgated  and  pub- 
lished a  regulation  which  was  so  vague  and  uncertain 
that  it  was  misinterpreted  by  the  regional  and  local 
administrators  and  attorneys,  there  is  no  legal  basis 
for  the  recovery  of  damages  against  the  defendant,  who 
adopted  the  same  interpretation  given  the  regulation 
as  the  local  and  regional  administrators. 

The  defendant  asserts  the  facts  to  be  that  nowhere 
did  any  law  or  published  regulation  say  that  return 
freight  under  the  circumstances  in  this  case  was  not 
a  proper  item  of  cost  to  defendant.  We  cannot  find 
any  published  regulation  or  rule  which  holds  that  it  was 
improper  during  the  period  up  to  August  25,  1944,  to 
include  return  freight  in  computing  the  maximum  price 
under  the  General  Maximum  Price  Regulation.  In- 
deed the  only  evidence  we  have  f  omid  that  anyone  con- 
tended that  such  charges  were  improper  are  contained 
in  the  letter,  Exhibit  ^'B"  of  the  Stipulation,  and  the 
claim  made  by  the  filing  of  this  action.  We  do  know 
that  the  return  freight  was  an  actual  item  of  cost  to 
defendant  and  that  the  Office  of  Price  Administration 
has  been  told  by  Congress  that  none  of  its  regulations 
or  orders  should  ''contain  any  provision  requiring  the 
determination  of  costs  otherwise  than  in  accordance 
with  established  accounting  methods." 

It  would  seem  that  the  bureaucrat  who  ruled  return 
freight  an  improper  item  of  cost  in  cases  such  as  pre- 
sented here  was  unfamiliar  with  established  accounting 
methods  and  sought  to  interpret  the  regulation  to  suit 
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his  theories  of  price  control  rather  than  in  accordance 
-\vith  reason  and  the  wording  of  the  regulation.  Un- 
doubtedly the  injustice  of  such  interpretation  resulted 
in  the  adoption  of  the  specific  provision  which  now 
permits  allowance  for  return  freight. 

We  think  there  is  no  just  basis,  even  under  a  strict 
interpretation  of  the  law  and  regulations  for  denying 
defendant's  right  to  return  freight  on  empty  cases 
and  containers  as  an  item  of  cost  to  him. 

COMMISSIONS  PAID  TO  BROKERS 

Was  defendant  entitled,  under  Section  1499.3(a) 
Greneral  Maximum  Price  Regulation,  to  include  as  an 
item  of  cost  to  him  brokerage  fees  which  he  had  to  pay 
to  purchase  certain  beer? 

As  previously  stated,  defendant,  during  1944,  pur- 
chased certain  stocks  of  beer  through  the  medimn  of 
brokers  and  such  brokers  charged  defendant  fifteen 
cents  per  case  as  a  brokerage  or  finder's  fee. 

Plaintiff  is  seeking  to  recover  from  defendant  some- 
thing in  excess  of  $4,000,  based  upon  his  contention  that 
defendant  had  no  right  to  charge  such  brokerage  fee 
as  an  item  of  cost  in  computing  his  maximum  selling 
-price  under  General  Maximum  Price  Regulation  for 
the  beer  so  purchased. 

Counsel  for  defendant  are  unable  to  determine  the 
exact  ])asis  for  this  contention  because  they  have  been 
unable  to  find  any  regulation  or  order  in  effect  between 
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December,  1943,  and  August  26,  1914,  prohi])iting  the 
inclusion  of  such  item. 

It  would  appear  that  OPA  takes  the  position  that 
notwithstanding  its  published  regiilations  and  the 
meaning  ordinarily  conveyed  by  such  regulation,  it  has 
the  right  to  place  the  interpretation  upon  its  regxda- 
tions  which  it  deems  best  suited  to  effect  the  control 
of  prices  and  that  such  interpretations,  like  the  regula- 
tions, should  have  the  force  and  effect  of  law\ 

We  differ  basically  with  this  holding.  Any  such 
view,  we  believe,  has  no  support  in  law.  The  Price 
Stabilization  Act  of  1942  and  the  regulations  and  or- 
ders promulgated  under  the  act  do  not  attempt  to  pro- 
hibit things  which  are  'Unahim  in  se/'  The  prohibi- 
tions which  the  administrator  mav  enforce  under  the 
law  cover  acts  which  are  not  innnoral  or  iniquitous  in 
themselves.  Certainly  the  prohibitions  set  up  by  the 
OPA  can  extend  no  further  than  the  reasonable  intend- 
ment of  the  language  used  in  its  published  regulations. 
The  defendant  should  not  be  penalized  because  of  the 
stabilization  theories  held  bv  some  of  those  charged 
with  the  administration  of  the  law.  If  we  are  to  be 
ruled  by  executive  decrees,  certainly  the  mininunn  pro- 
tection which  the  public  can  expect  is  that  the  decrees  be 
definite  and  certain  and  not  susceptible  to  one  inter- 
pretation by  the  official  holding  one  set  of  economic 
theories  and  subject  to  some  different  interpretation 
if  any  particular  administrator  thinks  some  other  pro- 
cedure will  best  effect  the  purposes  of  price  control. 
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111  short,  despite  OPA  the  merchant  may  still  oper- 
ate as  traders  have  always  operated  unless  the  contem- 
plated transaction  is  expressly  prohibited.  Applying 
such  test  to  the  inclusion  of  brokerage  as  an  item  of 
cost  to  the  defendant  we  can  find  no  regulation  or  order 
which  prohibits  its  inclusion. 

What  was  defendant's  guiding  principle?  Maxi- 
mum Price  Regulation  No.  259  said  he  was  to  price 
the  beer  under  the  rule  laid  down  in  Section  1499.3(a) 
of  General  Maximum  Price  Regulation.  Paragraph  6 
of  the  Stij)ulation  shows  that  there  can  be  no  question 
on  this  score.  Nowhere  in  Section  1499.3(a)  nor  in 
the  General  Maximum  Price  Regulation  was  there  any 
prohibition  against  the  inclusion  of  brokerage,  and 
assuredly  under  any  theory  of  accounting  or  business 
practice  it  was  a  proper  item  of  cost. 

By  Section  5.3  of  the  General  Maximum  Price  Reg- 
ulation No.  259,  dated  December  18,  1944,  the  payment 
of  brokerage  was  thereafter  expressly  prohibited,  in 
the  following  language: 

^^Sec.  5.3.  Payment  of  brokerage.  Every  broker 
shall  be  considered  the  agent  of  the  seller,  and  not 
the  agent  of  the  purchaser.  In  each  instance,  the 
amount  paid  by  the  purchaser  to  the  seller,  i)lus 
any  amount  paid  by  the  purchaser  to  the  broker, 
shall  not  exceed  the  seller's  maxinmm  price  includ- 
ing allowable  charges  actually  paid  by  the  seller 
or  by  the  broker.  In  other  words,  the  seller  may 
not  collect  from  the  purchaser  any  moi'c  than  the 
maximum  price  including  allowable  charge.^,  less 
any  amount  the  purchaser  pays  the  broker. 
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^^ISTote :  AttentifK]  is  direr-.ted  to  Revised  Ivlaxi- 
miim  Price  Regulation  165  establishing  maximum 
prices  brokers  may  charge  i'or  their  services. 
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However,  this  order  was  issued  some  months  after 
the  last  sale  involved  in  this  action. 

If,  as  plaintiff  contends,  the  payment  of  brokerage 
was  prohibited  prior  to  the  adoption  of  Section  5.3 
of  General  Maximum  Price  Regulation  No.  259,  this 
last  section  would  seem  to  have  been  wholly  unneces- 
sary,- The  facts  are,  however,  that  there  was  no  spe- 
cific prohibition  against  the  payment  of  brokerage 
prior  to  December  18,  1944,  although  some  administra- 
tive official  of  OPA  may  have  interpreted  the  regula- 
tion to  mean  that  the  payment  of  brokerage  in  cases 
of  this  kind  was  contrary  to  the  policy  of  the  act.  Any 
such  ruling,  however,  was  never  brought  to  the  atten- 
tion of  this  defendant  and  was  never  published  in  form 
so  as  to  charge  defendant  with  notice  of  the  ruling  or 
10  give  it  the  force  and  effect  of  law\ 

That  the  inclusion  oT  i)rokerage  fees  was  not  im- 
proper prior  to  December  18, 1944,  the  date  o\  Revised 
Maximum  Price  Regulation  No.  259,  is  shown,  it  seems 
to  us,  by  the  following  language  contained  in  '' State- 
ment of  the  Considerations  Involved  in  the  Issuance  of 
Revised  Maxinuun  Price  Regulation  259,''  which  says: 

'*The  new  regulation  contains  provisions  de- 
signed to  prevent  use  of  brokers  to  shift  to  j)ur- 
chasers  selling  expenses  which  the  seller's  maxi- 
nuun 23rice  is  designed  to  cover/' 
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If  the  payment  of  brokerage  had  been  prohibited 
by  any  existing  regulation  it  is  obvious  this  language 
would  not  have  been  used  i]i  the  statement  of  consid- 
erations for  the  issuance  of  the  regulation  prohibiting 
the  payment  of  brokerage. 

AVe  repeat  that  it  is  not  sufficient  for  some  ad- 
ministrative official  to  determine  that  a  departure 
from  ordinary  business  principles  will  further  price 
stabilization.  To  prohibit  any  practice  wdiich  was 
legitimate  prior  to  price  control  it  is  essential  that  a 
regulation  specifically  prohibiting  the  action  be  legally 
adopted  and  published  in  the  Federal  Register. 

We  do  not  argue  this  principal  at  length  or  cite 
authority  because  this  Court  has  heretofore  held  such 
adoption  and  publication  to  be  a  prerequisite  to  the 
validity  of  such  an  executive  order. 

Here  again  the  plaintiff  is  not  seeking  to  strip  de- 
fendant of  a  profit  which  resulted  to  him  from  the 
alleged  overcharge  (because  no  profit  resulted),  but 
on  the  contrary  is  seeking  to  take  away  from  defend- 
ant an  amount  which  defendant  has  paid  to  the  brokers. 

We  wish  to  stress  the  further  point  that  since  nei- 
ther the  wishes  and  desires  of  the  officials  of  OPA, 
nor  an}'  purported  interpretation  of  their  own  rulings 
can  bind  defendant  unless  such  orders  have  been  in- 
corporated in  a  legally  adopted  regulation  published 
in  the  Federal  Register.  Neither  should  any  subse- 
([ueut  inteij^retatio]]  oi-  contention  made  by  OPA  offi- 
cials of  their  own   regulations  have  any   persuasi\e 
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effect  with  the  Court  ia  cleteiunining  this  ease,  but 
the  Court  should  interpret  any  pertinent  regulation 
by  the  same  aids  vdiich  were  afforded  the  defendant, 
to  wit :  the  meaning  ordinarily  conveyed  by  the  language 
of  the  regulations.  Certainly  if  the  language  of  the 
regulations  was  susceptible  of  an  interpretation  under 
which  the  charges  made  by  defendant  w^ere  permissi- 
ble, then  defendant  is  not  to  be  penalized  because  of 
another  possible  interpretation  of  the  regulation.  Nor 
is  there  any  rule  of  law',  \\'hicli  under  such  circum- 
stances, says  the  defendant  was  obligated  to  adopt 
the  most  unfavorable  interiDretation  under  peril  that 
he  might  be  held  liable  for  an  overcharge  if  some 
official  of  OPA  ruled  the  unfavorable  interpretation 
more  consistent  with  the  overall  purpose  of  the  act. 

APPELLANT'S  BRIEF 

In  these  portions  of  appellee 's  brief  it  is  the  inten- 
tion to  answer  certain  portions  of  appellant's  brief 
covering  matters  not  previously  argued  herein. 

(1)  On  page  11  of  appellant's  brief  appellant 
makes  reference  to  Section  5.9(b)  (1)  concerning  ''Eva- 
sions." It  is  apparent  that  this  provision  relates  to 
evasions  only  and  leaves  unanswered  the  question  of 
what  items  could  properly  be  included  in  defendant's 
maxinunn  price.  Obviously,  if  defendant  based  his 
charges,  as  permitted  by  Section  1499.5  of  General 
Maxinunn  Price  Pegulation,  7  F.  Ii.  3153,  there  was 
no  evasion.     The  appellee  submits  that  this  provision 
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relates  only  to  evasions  resulting  from  changing  estab- 
lished njaxinunn  prices  and  does  not  purport  to  relate 
to  the  method  of  fixing  the  price  in  the  first  instance. 
Assume,  for  the  sake  of  illustration,  that  a  wholesaler 
selling  beer  in  1942  then  bought  beer  at  a  price  per 
case  laid  down  at  his  warehouse  and  paid  no  separate 
charge  for  incoming  freight.  Admittedly  under  such 
a  state  of  fact  the  wholesaler  could  not  charge,  after 
the  inception  of  the  act  and  regulations,  a  greater  price 
than  the  price  which  he  had  theretofore  charged  for 
the  beer  so  delivered  to  and  sold  by  him.  But  if,  after 
inception  of  the  act,  he  desired  to  buy  and  did  buy 
beer  from  some  other  brewer,  w^hich  beer  was  billed 
to  him  f.  0.  h.  the  brewery,  under  plaintiff's  contention 
such  wholesaler,  in  establishing  his  maximum  price 
under  Section  1499.3  for  beer  first  handled  after  the 
act,  would  not  be  entitled  to  add  such  incoming  freight 
as  an  item  of  his  cost  because  he  had  not  paid  a  sep- 
arate charge  for  freight  prior  to  the  act.  The  con- 
tention that  such  incommg  freight  was  not  a  part  of 
the  ''cost  to  him  of  the  commodity  being  priced  under 
this  paragraph"  would  be  just  as  logical  as  the  plain- 
tiff 's  contention  in  the  instant  case,  because  the  whole- 
saler \vould  have  paid  no  separate  transportation 
charges  upon  his  comparable  conmiodity  prior  to  the 
enactment  of  the  act.  Certainly  the  words  ''cost  to 
him  of  the  commodity  behig  priced  under  this  para- 
graph'^ (1499.3  GMPli),  mean  just  what  they  say  and 
are  to  be  interpreted  under  established  accounting 
methods. 
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(2)  On  pages  16  through  25  the  appeUant  makes 
a  vigorous  attack  upon  the  reasons  given  by  the  trial 
court  for  its  decision.  The  gist  of  this  attack  is  that 
the  trial  court  was  without  evidence  to  support  its 
conclusions  of  law.  On  this  point  appellee  submits 
that  the  following  points  should  be  considered : 

(a)  In  the  absence  of  specifications  of  error  the 
appellate  court  cannot  consider  the  sufficiency  of  evi- 
dence to  support  findings  of  fact. 

Gartner  v.  Hays,  et  ah,  212  Feet:  896, 

The  appellant  cannot,  under  the  well-recognized  rule 
of  appeal  and  error,  specify  that  the  court  erred  in 
concluding  certain  matters  as  a  matter  of  law  and 
then  argue  the  court  erred  in  making  certain  findings 
of  fact.  Obviously  the  argument  of  appellant  that 
^^ defendant  adduced  no  proof  whatever"  and  '*this 
record  will  be  searched  from  end  to  end  in  vain  for 
any  semblance  of  any  proof/'  must  be  disregarded 
by  this  court  as  being  argument  ux)on  points  not  raised 
in  this  appeal. 

(b)  The  parties  in  their  stipulation  stated  that 
as  to  the  amounts  claimed  bv  defendant  as  legitimate 
costs  ''the  plaintiff  has  made  no  allowance  for  return 
freight  to  the  brewery  on  ejnpty  cases  and  bottles  or 
brokerage  commissions  or  finder's  fees  paid  bfj  said 
defendant/'  (Tr.  13.)  The  only  reasonable  infer- 
ence from  this  stipulation  is  that  the  defendant  did 
actually  2)ay  these  costs. 

In  Clyde  Eqiiipvirut  ('out pan y  rs.  Frouto,  16  Fed. 
(2nd)  106  {V,  C.  A.  9th)  it  was  iieUl  that  if  a  finding 
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ol  fact  is  susceptible  of  two  constructions,  one  of 
which  supports  the  judgment  and  the  other  does  not, 
the  former  will  prevail  and  whenever  from  the  facts 
found  other  facts  may  be  inferred  which  will  support 
the  judgment  such  inferences  will  be  deemed  to  have 
been  drawn. 

Certainly,  if  this  is  true  of  findings  of  fact  made 
upon  a  trial  of  a  case,  it  must  be  equally  true  of  find- 
ings of  fact  made  upon  stipulation.  Appellee  submits 
that  the  only  reasonable  inference  to  be  raised  is  the 
inference  which  supports  the  court's  judgment  below, 
namely,  that  the  defendant  did  pay  these  charges. 

3.  Appellant,  on  page  17  of  its  brief,  refers  to  a 
presmnption  that  a  condition  which  has  been  shown  to 
exist,  has  continued.  Upon  this  presumption  appel- 
lants asks  that  this  Court  should  assmne  that  the  new 
supplier  absorbed  ordinary  freight  charges  and  brok- 
erage coannissions  as  the  former  supplier  had  previ- 
ously absorbed  such  charges.  It  is  obvious  this  pre- 
sumption would  not  operate  since  new  conditions  had 
intervened.  New  suppliers  were  selling  to  the  de- 
fendant and  new  price  structures  had  intervened. 

However,  if  appellant  is  reduced  to  the  point  of 
quoting  '^presiunptions,''  appellee  counters  with  a  pre- 
stunption  of  much  greater  validity,  that  is,  the  pre- 
sumption that  the  law  is  behig  obeyed.  It  has  been  spe- 
cifically held  by  federal  courts  that  it  cannot  be  as- 
siuued,  merel}'  because  the  contrary  has  not  been  estab- 
lished by  prool ,  that  an  ijidividual  or  a  coi'poratioii  has 
conducted  its  affairs  in  violation  oJ'  law. 
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Railroad  i\  Eanldn,  241  U.  S.  319,  36  S.  Ct. 
555,  60  L.  Ed.  1022 ; 

Raikvay  Express  v.  Liiidenbarg,  260  U.  S.  584, 
43  S.  Ct.  206,  67  L.  Ed.  414 ; 

Railway  v,  Stewart,  245  \f.  S.  362,  62  L.  Ed. 
347,  38  S.  Ct.  130 ; 

Kirhy  v,  U.  S.,  273  Fed.  391  (C.  C.  A.  9th) ; 

Packing  Company  v.  Steamship  Company,  22 
Fed.  (2nd)  12  (C.  C.  A.  9th). 

Appellee  therefore  submits  that  the  trial  court 
merely  rendered  judgment  based  upon  the  ]3resumption 
that  defendant 's  supplier  was  making  legitimate 
charges  for  the  merchandise  furnished  to  the  defend- 
ant. No  proof  was  necessary  upon  this  point  and  no 
inference  arises  from  lack  of  such  proof  that  the 
charges  were  illegal  or  unauthorized  by  the  OP  A. 

4.  Finally  it  is  submitted  that  the  appellant  can- 
not in  good  faith  question  the  stipulation,  which  was 
the  result  of  uncoerced  exercise  of  discretion  by  both 
parties  in  the  trial  court.  The  parties  expressly  stip- 
ulated, in  paragraphs  11,  12  and  13,  that  judgment  in  J 
a  certain  siun  should  be  rendered  under  certain  cir- 
cumstances. Certainly  this  court  cannot  now  order 
that  a  different  judgment  should  be  entered  because 
the  court  below  did  not  make  findings  of  fact  which 
w^ere  not  within  the  terms  of  the  stipulation. 

There  is  a  serious  question  whether  an  appeal  lies 
from  a  case  which  has  been  submitted  by  the  parties 
on  stipulation. 
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^*The  principal  establitshed  is  that,  when  the 
parties  have  agreed  that  a  certain  judgment  shall 
be  rendered  for  either  of  them,  according  to  the 
opinion  of  the  judges,  on  a  case  stated,  the  Court 
of  Errors  cannot  rescind  that  agreement  and  enter 
a  different  judgment.  It  is  the  same  in  principle 
as  if  they  had  agreed  that  judgment  should  be  en- 
tered according  to  the  opinion  of  any  other  indi- 
viduals ;  or  that  it  should  depend  on  any  other  col- 
lateral event.  When  the  opinion  is  given,  or  the 
other  event  happens,  and  the  judgment  is  entered 
accordingly,  it  is  so  entered  by  the  consent  and 
agreement  of  the  parties,  in  like  manner  as  if  they 
had  in  any  other  mode  ascertained  what  was  right 
and  just  between  them,  and  had  afterwards  come 
into  court  and  consented  to  a  judgment  accord- 
ingly. 
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Wellington  i\  Stratton,  11  Mass.  394,  395, 3  C.  J. 
610. 

A  case  supporting  this  view  is  Pickney  v\  Railroad, 
109  Atl.  700  (Cert,  den.)  245  U.  S.  631,  65  L.  Ed.  447, 
41  S.  Ct.  7.  It  appears,  however,  that  U.  S.  v,  Eliason, 
16  Peters  291,  10  L.  Ed.  968,  has  probably  settled  this 
question  in  favor  of  the  appellant  here.  Nevertheless, 
it  is  submitted  that  the  stipulation  below  must  be  con- 
strued most  strictly  in  favor  of  the  defendant.  It  is 
submitted  that  appellant  cannot  be  heard  to  say  that 
the  stipulation  did  not  contain  facts  or  reasonable  in- 
ferences therefrom  sufficient  to  sup])oit  the  judgment 
of  the  court  below. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  de-,isioji  of 
the  trial  court  was  correct  and  should  be  affirmed. 

KNAPP,  BOYLE,  BILBY  &  THOMPSON, 
B.  G.  THOMPSON, 
ARTHUR  HENDERSON, 

907  Valley  National  Building, 
Tucson,  Arizona, 

Attorneys  for  Appellee. 
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APPENDIX 


''Sec.  1499.3.  Maxiniuin  prices  for  commodi- 
ties whicli  camiot  be  priced  under  section  1499.2. 
The  seller's  maximmn  price  for  a  commodity 
which  cannot  be  priced  under  section  1499.2  of 
this  (ieneral  Maximum  Price  Regulation  shall  be 
a  maximmn  price  in  line  with  the  level  of  maxi- 
nuun  prices  established  by  this  General  Maximmn 
Price  Regulation.  Such  price  shall  be  determined 
by  the  seller  in  accordance  with  the  following  pro- 
cedures : 

"  (a)  Sales  at  wholesale  or  retail.  In  the  case 
of  a  sale  at  wholesale  or  retail,  the  seller  (1)  shall 
select  from  the  same  general  classification  and 
price  range  as  the  commodity  being  priced  under 
this  section,  the  comparable  commodity  for  which 
a  maximum  price  is  established  under  section 
1499.2  of  this  Greneral  Maximum  Price  Regula- 
tion and  of  which  the  seller  delivered  the  largest 
number  of  units  during  March  1942;  (2)  shall 
divide  his  aiaxinmm  price  for  that  conmiodity  by 
his  replacement  cost  of  that  commodity;  and  (3) 
shall  multiply  the  percentage  so  obtained  by  the 
cost  to  him  of  the  conniwditij  heing  priced  under 
this  paragraph.  The  resulting  figure  shall  be  the 
maximum  price  of  the  commodity  being  priced. 
Within  ten  days  after  determining  such  maxinuun 
price  under  this  paragraph,  the  seller  shall  report 
such  price  to  the  appropriate  field  office  of  Price 
Administration  ui)on  a  form,  duly  filled  out  and 


signed  imder  oath  or  affirmation,  copied  from  tlie 
form  contained  in  section  1499.24,  Appendix  A,  of 
this  General  Maximnm  Price  Regulation.  The 
l^rice  so  reported  shall  be  subject  to  adjus:tment  at 
any  time  by  the  Office  of  Price  Administration. '' 
(Emphasis  ours.) 
7  F.  R.  3153. 
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Docket  No.  112638 

NATIONAL    RESERVE     INSURANCE     COM- 
PANY, a  Corporation, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1942 

Oct.  1 — Petition  received  and  filed.  Taxpayer 
notified.     Fee  paid. 

Oct.  1 — Copy  of  petition  served  on  General  Coun- 
sel. 

Oct.  13 — Notice  of  appearance  of  Z.  Simpson  Cox 
as  counsel  for  taxpayer  filed. 

Nov.    4 — Answer  filed  by  General  Counsel. 

Nov.  4 — Request  for  hearing  in  Los  Angeles,  Calif., 
filed  by  General  Counsel. 

Nov.  7 — Notice  issued  placing  proceeding  on  Los 
Angeles  calendar.  Service  of  answer  and 
request  made. 
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1943 

Aug.  10 — Hearing  set  September  20,  1943 — Los  An- 
geles, California. 

Aug.  17 — Motion  to  place  on  the  Reserve  calendar, 
filed  by  General  Counsel. 

Aug.  19 — Hearing  set  September  8,  1943  on  motion. 

Aug.  30 — Petitioner's  joiner  respondent's  motion  to 
place  on  Reserve  calendar,  filed. 

Sep.  1 — Respondent's  Motion  of  Aug.  17  granted 
to  Reserve  A. 

Sep.  5 — Motion  to  place  proceeding  on  Los  An- 
geles, Calif,  calendar  filed  by  General 
Counsel.     9/7/44  Granted. 

Oct.  14 — Hearing  set  November  27,  1944 — Los  An- 
geles, California. 

Nov.  27 — Hearing  had  before  Judge  Arnold  on 
&  28  merits.  Briefs  due  1/13/45,  Replies 
2/2/45.  Statement  of  Amos  A.  Betts  re- 
ceived in  evidence  with  same  force  and 
effect  as  a  deposition,  filed  at  hearing. 

Dec.  21 — Transcript  of  hearing  11/27/44  and 
11/28/44  filed. 

1945 

Jan.  11 — Motion   for  extension   to    1/31/45   to   file 

opening  briefs  and  2/24/45  to  file  reply 

briefs,  filed  by  General  Counsel.     1/11/45 

Granted. 
Jan.  30 — Brief  filed  by  General  Counsel. 
Feb.  15— Motion   for   extension   to   3/24/45   to   file 

brief,  filed  by  taxpayer.    2/16/45  Granted. 
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Mar.  23 — Brief  filed  by  taxpayer.     Copy  served. 

Apr.  16— Reply  brief  filed  by  taxpayer.  4/16/45 
Copy  served. 

1946 

Mar.  14 — Findings  of  fact  and  opinion  rendered. 
Judge  Arnold.  Decision  v^ill  be  entered 
for  petitioner.     3/15/46  Copy  served. 

Mar.  15 — Decision  entered.    Judge  Arnold.    Div.  12. 

Jun.  3 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals,  9th  Circuit,  with  assignments 
of  error  filed  by  General  Counsel. 

Jun.  18 — Proof  of  service  of  petition  for  review 
filed.  (2)  Counsel  for  taxpayer  and  tax- 
payer. :       • 

Jul.  16 — Certified  copy  of  an  order  from  the  9th 
Circuit  for  extension  to  8/12/46  to  pre- 
pare and  transmit  the  record,  filed. 

Aug.  2 — Statement  of  points  filed  by  General 
Counsel  with  statement  of  service  thereon. 

Aug.  2 — Statement  of  evidence  filed,  with  state- 
ment of  service  by  mail  thereon. 

Aug.  2 — Designation  of  portions  of  the  record  to 
be  printed,  filed  by  General  Counsel,  with 
statement  of  service  by  mail  thereon. 

Aug.  2 — Designation  of  portions  of  record,  pro- 
ceedings and  evidence  to  be  contained  in 
the  re<3ord  on  review,  filed  by  General 
Counsel. 

Aug.  6 — Copy  of  an  order  from  9th  Circuit  ex- 
tending time  to  9/12/46  to  ])repare  and 
tranmit  the  record  filed. 
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United  States  Board  of  Tax  Appeals 
Docket  No.  112638 

NATIONAL    RESERVE    INSURANCE     COM- 
PANY, a  Corporation, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

Comes  Now  the  above  named  petitioner  and 
hereby  petitions  for  a  redetermination  of  the  defi- 
ciency set  forth  by  the  Commisisoner  of  Internal 
Revenue  in  his  notice  of  deficiency,  LA:IT:90D: 
PB,  dated  July  7,  1942,  and  as  a  basis  for  its  pro- 
ceeding alleges  as  follows: 

1.  Petitioner  is  and  was  at  all  times  herein 
mentioned  an  Arizona  corporation  duly  qualified 
and  doing  business  under  and  by  virtue  of  the  pro- 
visions of  the  Arizona  Benefit  Corporation  Laws 
of  1937,  (Art.  6,  Chapt.  53,  Arizona  Code  Annotated 
1939),  with  principal  office  at  214  Phoenix  National 
Bank  Building,  Phoenix,  Arizona.  The  returns  for 
the  periods  here  involved  were  filed  with  the  Col- 
lector for  the  District  of  Arizona.  [3^] 

2.  The  determination  of  the  Commissioner  of 
Internal  Revenue  of  petitioner's  tax  liability  for 
the  taxable  years  1939  and  1940  and  notice  thereof, 

*  Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript  of  Record. 
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a  copy  of  which  is  attached  hereto  marked  **  Ex- 
hibit A'\  and  by  reference  made  a  part  hereof, 
was  mailed  to  petitioner  July  7,  1942. 

3.  The  taxes  in  controversy  are  income  taxes 
for  the  calendar  years  1939  and  1940  in  the  amounts 
of  $1,087.59  and  $734.53,  respectively. 

4.  The  determination  of  the  tax  set  forth  in 
said  notice  of  deficiency  is  based  upon  the  follow- 
ing errors  (no  complaint  being  made  as  to  any 
mathematical  calculation)  : 

(a)  The  Commissioner  has  determined:  ^'It  is 
determined  that  no  part  of  your  reserve  funds  is 
held  for  the  fulfillment  of  life  insurance  contracts 
within  the  meaning  of  Section  201,  Internal  Reve- 
nue Code,  and  that  you  are  subject  to  tax  under 
the  provisions  of  Section  207,  Internal  Revenue 
Code."  Whereas,  under  the  undisputed  evidence 
before  the  Commissioner,  and  the  laW'  applicable 
thereunto,  more  than  fifty  per  centum  of  peti- 
tioner's total  reserve  funds  were  held  for  the  ful- 
fillment of  life  insurance  contracts  within  the 
meaninfTj  and  intent  of  Section  201,  Internal  Reve- 
nue  Code.  [4] 

(b)  The  Commissioner  has  failed  to  determine 
petitioner's  income  taxes  for  the  years  1939  and 
1940  under  Sections  201,  202,  and  203,  Internal  Rev- 
enue Code,  but  has  erroneously  determined  same 
under  section  207,  Internal  Revenue  Code. 

(c)  The  Commissioner  has  determined  that  the 
additions  made  to  mortuary  reserve  during  the 
taxable  vears  1939  and  1940  do  not  constitute  addi- 
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tions  required  by  law  to  be  made  within  the  re- 
spective years  to  reserve  funds  within  the  meaning 
of  Section  207,  Internal  Revenue  Code. 

(d)  The  Commissioner  has  determined  that  the 
additions  made  to  mortuary  reserve  during  the  tax- 
able years  1939  and  1940  are  not  proper  deductions 
in  the  computation  of  petitioner's  taxable  income 
under  Section  207,  Internal  Revenue  Code. 

(e)  The  Commissioner  has  determined  that  the 
additions  made  by  the  petitioner  to  funds  on  deposit 
with  the  State  of  Arizona  during  the  taxable  years 
1939  and  1940  do  not  constitute  additions  required 
by  law  to  be  made  within  the  respective  taxable 
years  to  reserve  funds  within  the  meaning  of  sec- 
tion 207,  Internal  Revenue  Code. 

(f)  The  Commissioner  has  determined  that  the 
additions  made  by  petitioner  to  funds  on  deposit 
with  the  State  of  [5]  Arizona  during  the  taxable 
years  1939  and  1940  are  not  proper  deductions  in 
the  computation  of  petitioner's  taxable  income  un- 
der Section  207,  Internal  Revenue  Code. 

(g)  The  Commissioner  has  determined  that  peti- 
tionei'  is  not  an  assessment  insurance  company 
within  the  purview  of  Section  207(c)  (1)  (A),  In- 
ternal Revenue  Code. 

(h)  The  Commissioner  has  determined  that  tlie 
sums  actually  deposited  with  State  Treasurer  of 
the  State  of  Arizona  by  petitioner  in  accordance 
with  laws  of  the  State  of  Arizona  (Sec.  53-605  Ari- 
zona Code  Annotated  1939  were  not  tb.e  net  addi- 
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tioiis  required  by  law  to  be  made  within  the  re- 
spective taxable  years  to  reserve  funds  as  provided 
in  Section  207(c)  (1)   (A),  Internal  Revenue  Code. 

(i)  The  Commissioner  has  determined  that  the 
sums  actually  deposited  by  petitioner  as  an  assess- 
ment insurance  company  with  the  State  Treasurer 
of  the  State  of  Arizona  pursuant  to  the  law  of  the 
State  of  Arizona  (Section  53-605  Arizona  Code  An- 
notated 1939  is  not  allowable  as  a  deduction  under 
section  207(c)   (1)    (A),  Internal  Revenue  Code. 

(J)  The  Commissioner  has  determined  that  peti- 
tioner's mortuary  reserve  funds  as  required  by  the 
laws  of  the  State  of  Arizona  (Section  53-606  and 
53-609,  Arizona  [6]  Code  Annotated  1939  are  not 
required  by  law  w^ithin  the  meaning  of  Section  207 
(c)    (1)    (A),  Internal  Revenue  Code. 

(k)  The  Commissioner  has  determined  that 
petitioner's  mortuary  reserve  funds  (being  pre- 
mium deposits  retained  by  petitioner  for  the  pay- 
ment of  losses  are  not  allowable  as  a  deduction 
under  Section  207(c)   (3),  Internal  Revenue  Code. 

(1)  The  Commission  has  failed  to  properly  clas- 
sify petitioner  under  the  Internal  Revenue  Code. 

(m)  The  Commissioner  has  failed  to  properly 
determine  petitioner's  gross  income  under  the  In- 
ternal Revenue  Code. 

(n)  The  Commissioner  has  failed  to  allow  peti- 
tioner deductions  allowable  under  the  Internal 
Revenue  Code. 

5.  The  facts  upon  which  petitioner  relies  as  a 
basis  of  this  proceeding  are  as  follows: 
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(a)  The  petitioner  is  and  was  at  all  times 
herein  mentioned  an  insurance  company  engaged 
in  the  business  of  issuing  life  insurance  contracts 
including  contracts  of  combined  life  and  accident 
insurance,  and  not  engaged  in  any  other  business 
whatsoever,  and  the  reserve  funds  of  petitioner  held 
for  the  fulfUhnent  of  such  contracts  have  at  all 
times  herein  mentioned  comprised  more  than  50 
per  centum  of  its  total  reserve  funds  for  all  pur- 
poses. [7] 

(b)  The  petitioner  is  a  life  insurance  company 
as  defined  by  and  within  the  meaning  of  Section 
201(a)  Internal  Revenue  Code. 

(c)  The  petitioner  is  not  a  mutual  insurance 
company  as  defined  by  and  within  the  meaning  of 
Section  207  of  the  Internal  Revenue  Code. 

(d)  The  Articles  of  Incorporation,  By-laws  and 
insurance  contracts  of  petitioner  require  the  set- 
ting aside  of  definite  sums  in  a  Mortuary  Reserve 
Fund  and  its  maintenance  for  the  payment  of 
claims  arising  under  certificates  of  membership  or 
policies  issued  upon  the  assessment  plan,  and  in 
accordance  with  said  Articles  of  Incorporation,  By- 
laws and  insurance  contracts,  petitioner  set  aside 
in  said  mortuary  and  reser^'e  fund  the  net  sum  of 
$6,557.65  in  1939  and  $4,762.98  in  1940. 

(e)  The  mortuary  reserve  funds  of  petitioner 
are  also  required  by  the  laws  of  the  State  of  Ari- 
zona (Sections  53-606  and  53-609,  Arizona  Code 
Annotated  1939). 
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(f)  The  Corporation  Commission  (Insurance 
Department)  of  the  State  of  Arizona  by  virtue  of 
law  also  requires  and  makes  mandatory  the  cre- 
ation and  maintenance  of  petitioner's  mortuary 
reserve  funds.  [8] 

(g)  Petitioner  deposited  with  the  State  Treas- 
urer of  the  State  of  Arizona  $789.47  in  1940,  under 
the  provisions  of  the  laws  of  the  State  of  Arizona 
(Section  53-605,  Arizona  Code  Annotated  1939),  as 
additions  to  guarantee  or  reserve  funds. 

(h)  The  mortuary  reserve  funds  of  petitioner 
have  been  created  from  premium  income  of  peti- 
petitioner  and  from  no  other  source. 

(i)  Petitioner's  deposits  with  the  State  of  Ari- 
zona have  been  created  from  premium  income  of 
petitioner  and  from  no  other  source. 

6.  In  the  event  this  Honorable  Board  should  de- 
termine that  petitioner  is  taxable  under  Section  207, 
Internal  Revenue  Code,  and  only  in  that  event,  and 
without  waiving  petitioner's  contention  that  it  is  a 
life  insurance  company  taxable  under  Section  201, 
et  seq.,  the  further  facts  upon  which  petitioner  also 
relies  as  a  further  basis  for  the  proceeding  are  as 
follows : 

(a)  Petitioner  is  an  assessment  insurance  com- 
pany within  the  meaning  of  said  Section  207(c) 
(1)    (A),  Internal  Revenue  Code. 

(b)  Petitioner  has  made  actual  deposits  of  the 
sum  of  $789.47  in  the  calendar  year  1940  with  the 
State  Treasurer  of  the  State  of  Arizona  under  the 
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provisions  of  the  law  of  the  State  of  Arizona,  (Sec- 
tion 53-605,  Arizona  Code  Annotated,  1939)  as  ad- 
ditions to  [9]  guarantee  or  reserve  funds. 

(c)  All  additions  to  petitioner's  mortuary  re- 
serve funds  during  the  calendar  years  1939  and 
1940  were  required  by  law  to  be  made  during  each 
respective  year  to  said  reserve  fund  within  the 
purview  and  meaning  of  Section  207(c)  (1)  (A), 
Internal  Revenue  Code. 

(d)  Petitioner  required  its  members  to  make 
premium  deposits  to  provide  for  losses  and  ex- 
penses. 

(e)  x\ll  amount  retained  by  petitioner  during 
the  calendar  years  1939  and  1940  were  portions  of 
premium  deposits  retained  for  the  payment  of 
losses  or  expenses. 

(f)  The  increase  in  petitioner's  deposits  to  the 
State  of  Arizona  during  the  calendar  year  1940 
were  portions  of  premium  deposits  by  petitioner's 
members  retained  for  the  payment  of  losses  or 
expenses. 

(g)  The  increases  in  petitioner's  mortuary  re- 
serve during  the  taxable  years  1939  and  1940  were 
portions  of  premium  deposits  by  petitioner's  mem- 
bers retained  for  the  payment  of  losses  or  ex- 
penses. 

Wherefore,  Petitioner  Prays  That  This  Board 
May  Hear  The  Proceeding  And  Determine: 

1.     That  petitioner  is  a  life  insurance  company 
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as  defined  by  and  within  the  meaning  of  Section 
201,  Internal  Revenue  Code.  [10] 

2.  That  the  mortuary  reserve  of  petitioner  is 
required  by  law  as  defined  by  and  within  the  mean- 
ing of  Section  202,  Internal  Revenue  Code. 

3.  That  the  additions  to  deposits  with  the  Statie 
Treasurer  of  the  State  of  Arizona  by  petitioner 
are  required  by  law  as  defined  by  and  within  the 
meaning  of  Section  202,  Internal  Revenue  Code. 

4.  That  from  the  gross  income  of  joetitioner  as 
defined  by  Section  202,  Internal  Revenue  Code, 
petitioner  is  entitled  to  allowable  deductions  as 
set  forth  in  said  section. 

Petitioner  Further  Prays:  That  in  the  event 
this  Honorable  Board  should  determine  that  peti- 
tioner is  not  taxable  under  Section  201,  Internal 
Revenue  Code,  ])ut  under  Section  207  thereof,  and 
only  in  that  event,  this  Board  will  further  deter- 
mine: 

1.  That  additions  to  petitioner's  mortuary  re- 
serve in  the  calendar  years  1939  and  1940  are  al- 
lowable deductions  from  petitioner's  gross  income 
under  section  207(c)  (1)  (A),  Internal  Revenue 
Code. 

2.  That  additions  to  petitioner's  deposits  with 
the  State  Treasurer  of  the  State  of  Arizona  in  the 
calendar  year  1940  are  allowable  deductions  from 
petitionee's  gross  income  under  Section  207(c)  (1) 
(A),  Internal  Revenue  Code. 

3.  That   the   amount   of   premium   deposits   re- 
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tained  by  petitioner  in  its  mortuary  reserve  during 
the  calendar  years  1939  and  1940  is  an  allowable 
deduction  from  petitioner's  gross  [11]  income  un- 
der Section  207(c)  (3),  Internal  Revenue  Code. 

4.  That  the  amount  of  premium  deposits  re- 
tained by  petitioner  during  the  calendar  years  1939 
and  1940  for  the  payment  of  losses  and  expenses  is 
an  allowable  deduction  from  petitioner's  gross  in- 
come under  Section  207(c)  (3),  Internal  Revenue 
Code. 

Petitioner  Further  Prays:  For  such  other  and 
further  relief  as  may  be  meet,  just  and  proper  in 
the  premises,  and  your  petitioner  will  ever  pray. 

Respectfully  submitted, 

NATIONAL      RESERVE      IN- 
SURANCE COMPANY, 

By  /s/    KENNETH  K.  POUND 
Secretary-Treasurer. 
Counsel : 

J.  Simpson  Cox.  [12] 

State  of  Arizona, 
County  of  Maricopa — ss. 

Kenneth  K.  Pound,  being  1)y  me  first  duly  sworn, 
deposes  and  says : 

That  he  is  the  Secretary-Treasurer  of  the  Na- 
tional Reserve  Insurance  Company,  a  corporation, 
the  petitioner  in  the  foregoing  })etition,  and  tliat 
he  is  duly  authorized  to  verify  the  foregoing  peti- 
tion and  to  make  this  affidavit  thereto; 
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That  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof  and  that  the  same  are 
true  to  the  best  of  his  knowledge,  information  and 
belief. 

/s/    KENNETH  K.  POUND 

Subscribed  and  sworn  to  before  me  this  29  day 
of  September,  1942,  at  Phoenix,  Maricopa  Counfy, 
Arizona. 

[Seal]      /s/    W.  H.  CHESTER 

Notary  Public. 

My  commission  expires:  Aug.  12,  1945.  [13] 

EXHIBIT   ^^A" 

Treasury  Department 
Internal  Revenue  Service 

12th  Floor 

U.  S.  Post  Office  and  Court  House 

Los  Angeles,  California. 

Julv  7,  1942 

Office  of  Internal  Revenue  Agent  in  Charge  Los 
Angeles  Division  LA:IT:90D:PB. 

National  Reserve  Insurance  Company, 
214  Phoenix  National  Bank  Building, 
Phoenix,  Arizona. 

Sirs: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  1939  and 
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1940  discloses  a  deficiency  of  $1,822.12  as  shown  in 
the  statement  attached. 

In  accordance  with  provisions  of  existing  inter- 
nal revenue  laws,  notice  is  hereby  given  of  the  de- 
ficiency mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  the  United  States  Board  of  Tax 
Appeals  for  a  redetermination  of  the  deficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LAiConf. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  returns  by  permitting  an  early 
assessment  of  the  deficiency  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  filing  the  form,  or  on  the 
date  assessment  is  made,  whichever  is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 

Commissioner. 

Internal    Revenue    Agent    in 
Charge. 

Enclosures: 

Statement. 

Form  of  Waiver.  [14] 
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STATEMENT 


LA  :IT  :90D  :PB 


National  Reserve  Insurance  Company, 
214  Phoenix  National  Bank  Building, 


Phoenix   Arizona. 

Tax 

Liability  for  the  Taxable  Years 
December  31,  1939 

and 
December  31,  1940 

Income  Tax 

Ended 

Year 

Liability          Assessed 

Deficiency 

1939 

$1,087.59                None 

$1,087.59^ 

1940 

734.53                None 

734.53 

Total  $1,822.12  None  $1,822.12 

In  making  this  determination  of  your  income  tax  liability, 
careful  consideration  has  been  given  to  the  report  of  examina- 
tion dated  April  14,  1942. 

It  is  determined  that  no  part  of  your  reserve  funds  is  held 
for  the  fulfillment  of  life  insurance  contracts  v/ithin  the 
meaning  of  section  201,  Internal  Revenue  Code,  and  that  you 
are  subject  to  tax  under  the  provisions  of  Section  207,  Internal 
Revenue  Code. 

The  additions  made  during  the  taxable  years  to  mortuary 
reserve  and  to  funds  on  deposit  with  the  State  of  Arizona  do 
not  constitute  additions  required  by  law  to  be  made  within  the 
respective  taxable  years  to  reserve  funds  within  the  meaning 
of  section  207,  Internal  Revenue  Code,  and  are  therefore  not 
proper  deductions  in  the  computation  of  your  taxable  income 
under  section  207,  Internal  Revenue  Code. 
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— 2— 
National  Reserve  Insurance  Company.  Statement. 

ADJUSTMENT  TO  NET  INCOME 
Taxable  Year  Ended  December  31,  1939 

Net  income   (loss)   as  disclosed  by  return ($      21.18) 

Addition  to  net  income: 

Adjustment  resulting  from  the  determination 

of  net  income  as  shown  below  6,612.65 

Net  income  adjusted  $6,591.47 

EXPLANATION  OF  ADJUSTMENT 
Giving  effect  to  the  above  holdings  with  respect  to  the  addi- 
tions to  the  mortuary  reserve  and  to  funds  on  deposit  with 
the  State  of  Arizona,  jour  net  income  for  this  taxable  year 
has  been  determined  under  the  provisions  of  section  207, 
Internal  Revenue  Code^  as  follows:  - 

Income : 

Premium  Income  $24,395.22 

Membership  fees 5,453.00 

Total  income $29,848.22 

Expenses : 

Claims  paid  $  3,723.91 

Claims  expense  104.13 

Refunds  to  members  1,597.93 

Salaries   4,463.30 

Printing  &  Stationery  212.00 

Office  supplies  173.08 

Postage    631.36 

Rent  645.29 

Directors  fees  180.00 

Bond  premiums  27.00 

Legal  &  audit 105.12 

Medical  fees 32.00 

Taxes 41.24 

Miscellaneous   128.66 

Commissions  and  fees  paid  10,696.56 

Reinstatements  &  hospitalization  fund  495.17 

Total  expenses $23,256.75 

Net  income  $  6,591.47 
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— 3— 
National  Reserve  Insurance  Company.  Statement. 

COMPUTATION  OF  INCOME  TAX 

Taxable  Year  Ended  December  31,  1939 

Net  income  adjusted  $  6,591.47 

Special  class  net  income  $  6,591.47 

Income  tax : 

161/2%  of  $6,591.47  $  1,087.59 

Income  tax  assessed None 

Deficiency  of  income  tax  $  1,087.59 

ADJUSTMENT  TO  NET  INCOME 
Taxable  Year  Ended  December  31,  1940 

Net  income  (loss)  as  disclosed  by  return ($  5.80) 

Addition  to  net  income : 

Adjustment  resulting  from  the  determination 

of  net  income  as  shown  below 4,952.08 

Net  income  adjusted $  4,946.28 

EXPLANATION  OF  ADJUSTMENTS 

Giving  effect  to  the  above  holdings  with  respect  to  the  addi- 
tions to  the  mortuary  reserve  and  to  funds  on  deposit  with 
the  State  of  Arizona,  your  net  income  for  this  taxable  year  has 
been  determined  under  the  provisions  of  section  207,  Internal 
Revenue  Code,  as  follows: 

Income : 

Premium  income $30,238.41 

Membership  fees  11,690.44 

Reinstatement  fees  477.60 

Other  income  206.92 

Less:  Payments  refunded  (37.58) 

Total   income   $42,575.79 
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National  Reserve  Insurance  Company.  Statement. 

Expenses : 

Claims  paid  $  5,256.20 

Claims  expense 436.45 

Refunds  to  members  4,154.18 

Salaries   5,617.50 

Printing  &  stationery  500.69 

Office    Supplies   194.35 

Postage    856.80 

Rent  640.79 

Directors  fees  175.00 

Bond  premiums  27.00 

Legal  &  audit  25.00 

Medical  fees  43.00 

Taxes  57.05 

Miscellaneous   161.26 

Commissions  and  fees  paid  19,242.68 

Reinstatement  &  hospitalization  fund 241.56 

Total  expenses  $37,629.51 

Net  income  - $  4,946.28 

COMPUTATION  OF  INCOME  TAX 

Taxable  Year  Ended  December  31,  1940 

Net  income  adjusted  $  4,946.28 

Normal-tax  net  income  4,946.28 

Income  tax: 

131/2%  of  $4,946.28 $667.75 

Defense  tax   (10%   of  $667.75)   66.78 

$      734.53 
Income  tax  assessed:  None 

Deficiency  of  income  tax $    734.53 

[Endorsed]  :  U.  S.  Board  of  Tax  Appeals.    Filed  Oct.  1,  1942. 
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The  Tax  Court  of  the  United  States 
Docket  No.  112638 

NATIONAL    RESERVE     INSURANCE     COM- 
PANY,  a  Corporation, 

Petitioner, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

ANSWER 

Comes  Now  the  Commissioner  of  Internal  Reve- 
nue, by  his  attorney,  J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  for  answer  to 
the  petition  of  the  above-named  taxpayer,  admits 
and  denies  as  follows: 

1  and  2.  Admits  the  allegations  contained  in 
paragraphs  1  and  2  of  the  petition. 

3.  Admits  that  the  taxes  in  controversy  are  in- 
come taxes  for  the  calendar  years  1939  and  1940, 
but  denies  the  remainder  of  paragraph  3  of  the 
petition. 

4  (a)  to  (n),  inclusive.  Denies  the  allegations 
of  error  contained  in  subdivisions  (a)  to  (n),  in- 
clusive, of  paragraph  4  of  the  petition. 

5  (a)  to  (i),  inclusive.  Denies  the  allegations 
contained  in  subdivisions  (a)  to  (i),  inclusive,  of 
paragraph  5  of  the  petition. 

6  (a)   to   (g),  inclusive.     Denies  the  allegations 
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contained  in  subdivisions  (a)   to  (g),  inclusive,  of 
paragraph  6  of  the  petition.  [19] 

7.  Denies  each  and  every  allegation  contained 
in  the  petition  not  hereinbefore  specifically  admitted 
or  denied. 

Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Of  Counsel: 

ALVA  O.  BAIRD 

Division  Counsel. 
FRANK  T.  HORNER, 
SAMUEL  TAYLOR, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 


i 


st-ppw  10-30-42 

[Endorsed] :     T.C.U.S.     Received  and  filed  Nov. 
4,  1942.  [20] 


[Title  of  Tax  Court  and  Cause.] 

6  T.  C.  No.  61 

Promulgated  March  14,  1946. 

FINDINGS  OF  FACT,  OPINION  AND 
DISSENTING  OPINION 

During  1939  and  1940  petitioner  was  engaged  in 
writing  life  insurance  contracts.     Its  mortality  or 
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reserve  fund  for  the  protection  of  its  policyholders 
was  maintained  in  compliance  with  its  by-laws  and 
insurance  contracts  and  exceeded  the  reserves  re- 
quired by  Arizona  law.  Petitioner  erroneously 
charged  on  its  books  certain  minor  expense  items 
to  its  mortality  fund  during  each  of  the  taxable 
years.  It  charged  refunds  to  policyholders  and 
expenses  incident  to  settlement  of  policy  claims 
against  the  mortality  fund  as  authorized  by  Ari- 
zona law.  None  of  the  charges  so  made  impaired 
the  reserves  required  by  state  law.  Held:  peti- 
tioner is  a  life  insurance  company  wdthin  the  mean- 
ing of  section  201  (a)  I. E.G.,  as  the  reserve  funds 
held  for  the  purpose  of  fulfilling  its  life  insurance 
contracts  were  ill  excess  of  50  percent  of  its  total 
reserve  funds. 

Z.  SIMPSON  COX,  Esq., 
for  the  petitioner. 

EARL  C.  CROUTER,  Esq., 
for  the  respondent.  [21] 

The  Commissioner  determined  deficiencies  in  in- 
come taxes  for  1939  and  1940  in  the  respective 
amounts  of  $1,087.59  and  $734.53.  He  held  that  no 
part  of  petitioner's  reserve  funds  was  held  for  the 
fulfillment  of  life  insurance  contracts  within  the 
meaning  of  section  201,  Internal  Revenue  Code, 
and  that  petitioner  was  subject  to  tax  under  section 
207  of  the  Code.  In  computing  petitioner's  tax 
liability  under  section  207  he  held  that  additions 
to  petitioner's  ^^ mortuary  reserve  and  to  funds  on 
deposit  with  the  State  of  Arizona  do  not  consti- 
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tute  additions  required  by  law  to  be  made  within 
the  respective  taxable  years  to  reserve  funds  within 
the  meaning  of  section  207,  Internal  Revenue  Code, 
and  are,  therefore  not  proper  deductions  in  the 
computation  of  your  taxable  income  under  section 
207,  Internal  Revenue  Code."  Petitioner  chal- 
lenges these  determinations  by  respondent. 

FINDINGS  OF  FACT 

Petitioner  is  an  Arizona  corporation  doing  busi- 
ness under  and  by  virtue  of  the  provisions  of  the 
Arizona  Benefit  Cori3oration  Laws  of  1937,  Art.  6, 
Chap.  53,  Arizona  Code  Annotated,  1939.  Its  prin- 
cipal office  is  at  Phoenix,  Arizona.  Its  tax  returns 
for  1939  and  1940  were  filed  with  the  collector  for 
the  district  of  Arizona. 

For  1939  petitioner  reported  on  its  income  and 
excess  profits  tax  return  total  income  of  $14,296.25, 
deductions  of  $14,317.43,  and  a  net  loss  of  $21.18. 
The  return  stated  that  petitioner  was  engaged  in 
the  ^^ Assessment  Insurance"  business  and  that  it 
was  a  non-stock,  non-profit,  mutual  corporation. 
For  1940  petitioner  reported  total  income  of  $22,- 
909.82,  deductions  of  $22,915.62,  and  a  net  loss  of 
$5.80  This  return  stated  that  it  was  enagged  in  the 
life  insurance  business  and  was  a  non-stock,  non- 
profit, mutual  corporation.   [22] 

During  the  taxable  years  petitioner  issued  only 
two  types  of  life  insurance  policies,  known  as  the 
** Individual  or  Group  Life  Policy"  and  the  ''Whole 
Life  Insurance  Policy.''    The  Individual  or  Group 
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Life  Policies  provided  with  respect  to  the  ^^  Reserve 
or  Mortality  Fund"  that — ^^ After  the  first  month 
25%  of  the  first  year's  premium  and  66-2/3%  of 
all  subsequent  payments,  will  be  placed  in  this 
Fund,  for  the  purpose  of  payment  of  claims  and 
expenses  incidental  thereto."  The  Whole  Life 
Insurance  Policies  carried  the  same  provisions  with 
respect  to  the  Reserve  or  Mortality  Fund  except 
that  after  the  first  month  50%  of  the  first  year's 
premium  and  66-2/3%  of  all  subsequent  payments 
were  to  be  placed  in  the  reserve  or  mortality  fund. 
All  life  insurance  policies  issued  prior  to  the  tax- 
able years  carried  the  same  provision  as  the  Whole 
Life  Insurance  Policy  except  one  which  specifically 
incorporated  the  provisions  of  petitioner's  ])y-law^s 
into  the  certificate  or  policy. 

Petitioner's  by-law^  with  respect  to  the  reserve 
or  mortality  fund  provided  as  follows: 

Article  XVI. 

Funds 
Section  1.  The  Death  Benefit  Fund  of  this  As- 
sociation shall  be  created,  maintained  and  shall 
consist  of  Fifty  per  cent  (50%)  of  the  first  year's 
assessment,  less  the  first  month's  payment;  and 
sixty-six  and  tw^o-thirds  per  cent  (66-2/3%)  of  all 
subsequent  payments  except  w^here  a  certificate 
shall  lapse  and  reinstatement  shall  be  dispersed  in 
the  same  manner  as  the  first  year's  assessment  fol- 
lowing the  date  of  issuance  of  the  certificate.  The 
money  in  the  Death  Benefit  Fund  shall  be  used  for 
the  payment  of  death  losses,  however,  the  Board  of 
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Directors  may  set  aside  a  portion  of  the  savings  in 
said  fund  for  the  purpose  of  organizing  a  legal 
reserve  life  insurance  company,  and  shall  issue  in 
January  of  every  year  beginning  January  1936  a 
certificate  of  evidence  to  each  member  of  the  As- 
sociation who  has  paid  twelve  consecutive  monthly 
payments  without  lapsing,  showing  his  or  her  pro 
rata  in  such  savings.  [23] 

Section  2.  The  expense  fund  of  this  Associa- 
tion shall  be  created,  maintained  and  shall  consist 
of  only,  the  membership  and  registration  fees,  the 
first  month's  payment  of  assessment  and  the  first 
month's  payment  of  any  reinstatement,  and  fifty 
per  cent  (50%)  of  the  following  eleven  months' 
payments  and  thirty-three  and  one-third  per  cent 
(331/3%)  of  all  subsequent  payments. 

The  Arizona  Benefit  Corporation  Law  of  1937 
required  that  every  benefit  certificate  issued  by  any 
such  corporation  shall  specify  the  maximum  amount 
not  exceeding  $5,000,  on  the  life  of  any  individual, 
to  be  paid  on  the  happening  of  the  contingency 
therein  stated,  and  ^^  shall  state  the  basis  or  amount 
to  be  set  aside  to  the  mortuary  and  reserve  fund." 
Arizona  Code,  1939,  sec.  53-606.  Everv  benefit  cor- 
poration  was  required  to  provide  in  its  benefit  cer- 
tificate for  periodical  pa.yments  or  dues  sufficient 
*^to  pay  benefit  claims  and  general  operating  ex- 
penses as  stipulated  therein."  Sec.  53-609  (a), 
and  sub-paragraph  (b)  of  said  section  ])rovided  as 
follows: 

(b)     A  mortuary  and  reserve  fund,  exclusive  of 
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other  assets,  mav  be  created,  out  of  which  mav  be 
paid  all  benetit  claims  arising  under  the  certificates, 
the  deposits  required  to  be  made  with  the  state 
treasurer  as  provided  by  section  608b,  and  attor- 
ney's fees  and  necessary  expense  arising  out  of  the 
defense,  settlement,  or  payment  of  any  contested 
or  disputed  claim.  The  residue  of  payments  made 
by  members,  after  setting  aside  the  amount  re- 
quired for  the  mortuary  and  reserve  fund,  and  in- 
terest earned  by  the  assets  of  the  corporation, 
whether  deposited  with  the  state  treasurer  or  other- 
wise invested,  may  l)e  used  for  general  operating 
expenses. 

Section  53-610  provided  that  the  state  Corpora- 
tion Commission  should  require  the  examination 
and  audit  of  the  books  and  affairs  of  each  benefit 
corporation  at  least  once  in  every  two  years  by  an 
accountant  desig^nated  and  commissioned  bv  it  for 
the  purpose  of  verifying  the  funds  as  provided  in 
the  benefit  certificate.  The  cost  of  any  such  exami- 
nation and  audit  was  to  be  paid  by  the  benefit  cor- 
poration but  it  was  not  required  to  pay  for  more 
than  one  examination  and  audit  in  any  one  year, 
and  not  to  exceed  $25  for  each  1,000  certificates  or 
fraction  thereof  in  force  at  the  time  of  the  exami- 
nation. Section  53-611  required  the  benefit  [24] 
corporation  to  file  a  copy  of  its  certificate  with  the 
Corporation  Commission  before  soliciting  business 
thereon  and  the  Commission  was  required  within 
three  days  to  issue  a  certificate  of  authority  to 
transact    business    thereon    if    the    certificate    con- 
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formed  to  the  requirements  of  the  Benefit  Corpora- 
tion law. 

The  Corporation  Commission  submitted  the  copy 
filed  with  it  pursuant  to  sec.  53-611  to  its  actuary  to 
ascertain  whether  the  provisions  thereof  met  all 
the  requirements  of  law  and  its  rules  and  regula- 
tions, with  respect  to  the  reserve  fund  set  up  for 
the  protection  of  policyholders.  Except  for  the 
first  year  the  Commission  required  any  new  insur- 
ance policy  to  provide  for  the  placing  of  not  less 
than  50  percent  of  the  premiums  in  a  reserve  fund, 
which  amount  was  deemed  sufficient  to  enable  the 
reserve  fund  to  meet  all  the  requirements  of  the 
American  Standard  Mortality  Table  on  the  basis 
of  3^2  percent  interest  accretions.  Each  year  since 
1937  petitioner  has  been  examined  by  and  has  met 
the  requirements  of  the  Arizona  Corporation  Com- 
mission. 

Petitioner's  mortality  fund  for  the  taxable  years 
shows  the  following  allocations  to  and  disburse- 
ments from  the  fund: 

MORTUARY  FUND 

Balance    in    Reserve    January 

1,    1939    $8,095.46 

Gross     Amount     allocated     to 

Fund,  Year  1939  11.990.08 

Paid  out  for  Death  Claims  3,828.04 
Paid  out  Refunds  to  Policy- 
holders   1 ,597.93         5,425.97 

Balance  of  1939  allocation  un- 
expended    6,564.11 
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Total     Reserve     Fund 

December  31st  14,659.57 

Gross     Amount     allocated     to 

Fund,    1940    14,514.16  : 

Paid  out  for  Claims  5,437.60 

Paid  out  Refunds  to  Policy- 
holders   4,154.18         9,591.78 

Balance     1940     allocation     un- 
expended    4,922.38 

Less  allocation  to  fund 
on  hospitalization  in 
error,  based  on  State 
Examination  January 
14,  1941  ' 241.56        4,680.82 


Total  Reserve  Fund  December 

31,  1940 $19,340.39 

The  cash  and  other  assets  held  in  reserve  for  claim 
purposes  as  of  the  end  of  1939  and  1940  consisted 
of  cash  on  hand  or  in  bank  $8,257.75  and  $11,- 
248.26,  respectively,  deposit  with  state  treasurer 
$2,000  and  $2,789.47,  respectively,  secured  loans  of 
$337.16  and  $349.92,  respectively,  and  government 
bonds  of  $5,015.58  for  each  year.  Petitioner's  actual 
assets  held  in  reserve  for  claim  purposes  exceeded 
the  total  reserve  fund  shown  at  the  end  of  the 
taxable  years  in  its  mortality  fund. 

Petitioner's  general  ledger  carried  an  account 
entitled,  ' '  Income  -  Premium  Renewals  -  Mortality 
Fund."  Petitioner  charged  this  account  with  pay- 
ments on  policy  claims,  expenses  incidental  thereto, 
refunds  to  policy  holders,  and  certain  minor  items 
hereinafter  considered.  The  petitioner  was  re- 
quired by  the  state  Corporation  Commission  to  make 
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refunds  to  policy  holders  under  the  provisions  of 
by-law  XVI  relating  to  the  savings  in  its  Death 
Benefit  or  Mortality  Funds.  Such  Refunds,  shown 
as  '^Paid  out  Refunds  to  Policyholders"  in  the  pre- 
ceding table,  were  reflected  in  its  general  ledger 
account  as  '^dividends".  Petitioner's  mortality 
fund  or  reserve  after  refunding  the  savings  to 
policyholders  was  in  excess  of  the  reserve  required 
by  the  Conuuission  to  protect  policyholders.  The 
expenses  incidental  to  payment  of  policy  claims 
included  telephone,  telegraph  and  hospital  bills, 
medical,  notary  and  attorney  fees,  and  traveling 
expenses,  all  of  which  charges  w^re  tied  in  with 
specific  policy  claims  settled  by  the  petitioner.  The 
expenses  incidental  to  settling  a  policy  claim  were 
not  excessive  nor  were  the  aggregate  incidental  ex- 
penses excessive  for  either  of  the  taxable  years.  The 
minor  items  charged  to  the  account  aggregated 
$34.99  in  1939  and  $47.03  in  1940.  These  minor  dis- 
bursements were  not  identified  with  any  specific 
claim  and  were  erroneously  charged  on  petitioner's 
books  against  its  mortality  fund.  For  1989  these 
minor  items  were:  '^ State  audit",  $25.00;  telegram, 
32  cents;  check  book,  $1.00;  bank  service  charge, 
$2.10;  N.  S.  F.  ck.,  $1.32;  correction,  $5.25.  For 
1940  these  minor  items  were:  ''State  audit",  $25.00; 
N.  G.  check,  $4.13 ;  bank  service  charges,  $2.79,  $7.48 
and  $7.63.  Petitioner  credited  the  account  with  tlie 
total  monthly  r(^ceipts  allocated  to  the  mortality 
fund  and  balanced  the  account  monthly. 

Exce])t   for  $20().92  received   in   1940  as  income 
from  invested  funds,  petitioner's  income  during  the 
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taxable  years  was  derived  entirely  from  premiums. 
Each  premium  payment  was  allocated  daily  to  the 
mortality  fund  and  the  expense  fund  in  accordance 
with  tlie  terms  of  the  life  insurance  contract. 

During-  the  taxable  years  petitioner  maintained 
the  reserves  required  by  the  laws  of  Arizona  and 
its  policy  contracts.  More  than  50  percent  of  its 
total  reserve  funds  w^ere  held  for  the  fulfillment  of 
its  life  insurance  contracts,  and  petitioner  is  en- 
titled to  classification  as  a  life  insurance  company 
within  the  meaning  of  section  201,  Internal  Revenue 
Code,  and  applicable  Treasury  regulations. 

OPINION 

Arnold,  Judge:  The  question  of  whether  a  cor- 
poration operating  under  the  Arizona  Benefit  Cor- 
poration Laws  of  1937  is  entitled  to  classification 
as  a  life  insurance  com.pany  for  Federal  income  tax 
purposes  was  considered  by  this  Court  in  Reliance 
Benefit  Association,  a  Corporation,  2  T.  C.  15,  peti- 
tion to  review  dismissed,  June  13,  1944,  143  Fed. 
(2d)  597.  We  tliere  constnied  sections  201  (a)  of 
the  Revenue  Acts  of  1936  and  1938,  the  provisions 
of  w^hich  are  identical  with  the  provisions  of  section 
201  (a).  Internal  Revenue  Code,  set  forth  in  the 
margin,^  and  held  the  taxpayer  was  a  life  insurance 
company  as  defined  by  the  Federal  revenue  statutes. 


^Sec.  201.     Tax  on  Life  Insurance  Companies. 

(a)  Definition. — When  used  in  this  chapter  the 
term  life  insurance  company  means  an  insurance 
company  engaged  in  the  business  of  issuing  life  in- 
surance and  annuity  contracts  (including  contracts 
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Petitioner  relies  upon  our  decision  in  the  cited 
case,  and  contends  that  the  evidence  adduced  estab- 
lishes its  right  to  be  similarly  treated.  It  is  con- 
ceded that  there  is  a  deficiency  if  the  reserves 
maintained  by  petitioner  are  not  reserves  ^^  required 
by  law'^  and  if  petitioner  falls  under  section  207, 
I.R.C.,  which  relates  to  mutual  insurance  companies 
other  than  life. 

The  taxing'  statute  defines  a  life  insurance  com- 
pany  as  an  insurance  company  engaged  in  issuing 
life  insurance,  the  reserve  funds  of  which  held  for 
the  fulfillment  of  such  contracts  comprise  more  than 
50  per  centum  of  its  total  reserve  funds.  The  facts 
show  that  petitioner  was  engaged  during  the  taxable 
years  in  issuing  life  insurance  policies.  Its  ^' total 
reserve  funds"  within  the  meaning  of  section  201 
(a)  supra,  must,  therefore,  relate  to  reserves  set  up 
in  connection  with  its  life  insurance  business. 

To  be  entitled  to  classification  as  a  life  insurance 
company  under  section  201  (a)  the  evidence  must 
show  that  petitioner's  reserves  held  for  the  fulfill- 
ment of  its  life  insurance  contracts  comprised  more 
than  50  per  cetum  of  its  total  reserve  funds.  The 
facts  show  thcit  the  Arizona  law  and  the  Commis- 
sion charged  with  the  enforcement  of  tlie  lavr,  whose 
rules  and  regulations  had  the  force  and  effect  of  the 
law,2  aud  under  Vvhich  petitioner  oj^erated,  I'equired 

of  combined  life,  health,  and  accident  insurance), 
the  resen^e  funds  of  which  held  for  the  fulfilhnent 
of  such  contracts  comprise  more  than  50  per  centum 
of  its  total  reserve  funds. 

^Reliance  Benefit  Association,  supra,  pp.  16-17. 
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])etitioner  to  place  50  percent  of  its  premiuiln  re- 
ceipts, after  the  first  year,  in  a  reserve  fund  which, 
with  interest  accretions  at  31/9  percent,  was  deemed 
sufficient  under  recognized  mortality  tables  to  pro- 
tect policyholders. 

All  policy  forms  issued  by  petitioner  during  the 
taxable  years  were  examined  by  the  state  commis- 
sion and  were  approved  as  meeting  state  legal 
requirements  for  the  protection  of  policyholders. 
Our  findings  show  that  petitioner  allocated  daily  to 
its  mortality  reserve  fund  66-2/3  percent  of  its  pre- 
mium receipts,  after  the  first  year,  as  required  by 
the  provisions  of  its  life  insurance  policies.  The 
facts  show  that  each  year  since  1937  petitioner  has 
been  examined  by  the  Arizona  Corporation  Com- 
mission and  found  to  meet  state  requirements  rela- 
tive to  the  maintenance  of  reserves.  It  is  clear  that 
w^ithout  compliance  vrith  state  requirements  peti- 
tioner would  have  been  forced  to  cease  doing  busi- 
ness. Pioneer  Mutual  Benefit  Association  v.  Cor- 
poration Commission,  123  Pac.  (2d)  828. 

In  the  transaction  of  its  life  insurance  business 
petitioner  maintained  only  two  funds,  namely,  its 
mortality  fund  and  its  expense  fund.  The  mortality 
fund  was  the  reserve  fund  held  by  petitioner  for 
the  fulfillment  of  its  life  insurance  contracts.  The 
expense  fund  was  used  to  meet  the  general  operating 
expenses  of  the  business  and  certainly  was  not  a 
reserve  within  the  meaning  of  that  term  as  defiiu^d 
by  the  Supreme  Court  in  Maryland  Casualty  Com- 
pany V.  United  States,  251  U.  S.  342,  350,  which 
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definition  is  the  basis  for  the  definition  appearing 
in  the  Treasury's  regulations. 

Respondent  introduced  as  an  exhibit  petitioner's 
general  ledger  account  for  the  taxable  years  for 
the  purpose  of  showing  that  certain  items  charged 
against  the  mortality  fund  were  not  strictly  benefit 
claims.  The  largest  such  items  charged  to  this 
account  during  the  taxable  years  were  refunds  to 
policyholders  or  dividends.  Such  disbursements 
were  in  no  proper  sence  a  part  [29]  of  petitioner's 
operating  costs  or  expenses.  They  recorded  the  pro 
rata  refund  to  petitioner's  policyholders  of  excess 
premiums.  Petitioner  was  a  non-stock,  non-profit, 
mutual  corporation  and  the  savings  or  excess  pre- 
miums in  its  mortality  fund  belonged  to  its  policy- 
holders. Its  mortality  reserve  was  not  impaired 
by  the  pro  rata  distributions  to  policy  holders.  At 
all  times  material  hereto  this  reserve  was  in  excess 
of  legal  requirements.  The  incidental  expenses 
charged  to  the  mortality  reserve  vere  properly 
charged  thereto  under  state  law  and  petitioner's 
by-law  XVI.  The  ledger  entries  with  respect  to 
incidental  expenses  specifically  referred  to  the  pol- 
icyholder whose  claim  was  being  settled  and  the  ex- 
pense items  charged  to  the  fund  were  incidental  to 
settlement  of  the  claims  payable  under  the  ])olicies. 
The  aggregate  amount  in  each  year  was  not  exces- 
sive and  did  not  impair  the  reserve  fund  required  l)y 
law  to  protect  its  policyholders.  The  minor  items 
were  frankly  admitted  by  petitioner  to  be  an  im- 
proper charge  against  the  mortality  fund.  It  is 
urged,  however,  that  these  items  were  nominal  in 
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amount,  and  did  not  affect  the  sufficiency  of  peti- 
tioner's reserve,  and  show  that  tlie  k^dger  account 
was  not  kept  in  accordance  with  good  bookkeeping 
practices. 

Respondent  argues  strenuously  that  because  of 
these  charges  the  reserve  funds  held  by  petitioner 
were  not  true  reserves  as  defined  by  section  201  (a), 
since  the  reserve  fund  w^as  svibject  to  and  w^as  act- 
ually used  to  meet  general  operating  expenses  as 
well  as  policy  claims.  Respondent  cites  and  relies 
upon  First  National  Benefit  Society  v.  Stuart, 
(CCA-9,  1943)  134  Fed.  (2d)  438,  30  AFTR  1151, 
certiorari  denied,  320  U.  S.  211;  First  National 
Benefit  Society  v.  Stuart,  (D.C.  1944)  unreported 
case,  decided  June  15,  1944,  444  CCH  59440,  and 
section  [30]  19.203  (a)  (2)-l  of  Treasury  Regula- 
tions 103.3    We  do  not  understand  that  respondent 


3Sec.  19.203  (a)  (2)— 1.  Reserve  Funds.— In  gen- 
eral, the  reserve  contemplated  is  a  sum  of  money, 
variously  com])uted  or  estimated,  which,  w^ith  accre- 
tions from  interest,  is  set  aside  (reserved)  as  a  fund 
with  which  to  mature  or  liquidate,  either  by  pay- 
ment or  reinsurance  with  other  companies,  future 
unaccrued  and  contingent  claims.  It  must  be  re- 
quired either  by  express  statutory  provisions  or  by 
rules  and  regulations  of  the  insurance  department 
of  a  State,  Territory  or  the  District  of  Columbia 
when  promulgated  in  the  exercise  of  a  power  con- 
ferred by  statute,  but  such  requirement,  without 
more,  is  not  conclusive;  for  example,  it  does  not 
include  reserves  required  to  be  maintained  to  pro- 
vide for  the  ordinary  running  expenses  of  a  busi- 
ness definite  in  amount,  and  which  must  be  cur- 
rently paid  by  every  company  from  its  income  if 
its  business  is  to  continue,  such  as  taxes,  salaries, 
reinsurance  and  unpaid  brokerage;  the  reserve  or 
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denies  the  sufficiency  in  amount  of  petitioner's  mor- 
tality reserve;  his  point  is  that  regardless  of  the 
amount  set  aside  in  the  fund  it  was  not  a  reserve 
since  it  could  be  and  was  invaded  for  ordinary 
operating  expenses,  and  if  a  part  of  the  fund  is 
subject  to  such  use  the  entire  fund  could  be  so  used, 
which  prevents  the  fund  from  being  a  '*  reserve 
fund''  within  the  meaning  of  section  201  (a)  supra. 

In  considering  respondent's  argument  it  must  be 
remembered  that  general  operating  expenses  were 
payable  out  of  the  expense  fund  provided  for  by 
section  2,  Art.  XVI  of  petitioner's  by-laws.  His 
argument  poses  the  question  of  whether  the  pay- 
ment of  minor  items,  which  in  no  way  impaired  the 
reserve  funds  required  for  the  protection  of  policy- 
holders, and  which  were  erroneously  charged  there- 
to, makes  that  reserve  fund  other  than  a  reserve  for 
benefit  claims.  We  think  not.  To  so  hold  would  give 
book  entries  a  probative  weight  to  which  such  en- 
tries are  not  entitled,  Doyle  v.  Michell  Bros.  Co. 
247  IT.  S.  179,  3  APTR  2979.  Petitioner's  assets 
available  to  satisfy  policy  claims  and  the  mortality 
reserve  exceeded  [31]  mortality  reserve  require- 
ments. Bookkeeping  errors  or  the  use  of  this  excess 
for  business  purposes  should  not  defeat  ])etitioner's 

net  value  of  risks  reinsured  in  other  solvent  com- 
panies to  the  extent  of  the  reinsurance;  I'eserve  for 
premiums  paid  in  advance;  annual  and  deferred 
dividends;  accrued  but  unsettled  ])oliey  claims;  losses 
incurred  but  unreported;  liability  on  supplementary 
contracts  not  involving  life  contingencies;  estimated 
value  of  future  premhuns  which  have  been  waived 
on  policies  after  proof  of  total  and  permanent  dis- 
ability. 
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classification  as  a  life  insurance  company  where  it 
otherwise  meets  the  requirements  of  section  201. 

Resi)ondent  argues  that  we  should  construe  the- 
term  ^^ reserve  funds'^  in  section  201  (a)  the  same 
as  the  Treasury  Regulations  construe  that  term  in 
section  203  (a)  (2)  of  the  Code.  In  Reliance  Benefit 
Association,  supra,  we  assumed  that  the  term  *^ re- 
serve funds"  was  to  be  given  the  same  meaning  in 
botli  sections.  On  that  point,  among  other  things, 
we  said:  ^^The  validity  of  such  regulations  (refer- 
ring to  the  regulations  on  this  point)  has  been  recog- 
nized by  this  and  other  courts.  Swift  and  Co.  Enri- 
ployes  Benefit  Association,  47  B.  T.  A.  1011  and 
cases  cited  therein  -^  ^  ^." 

But  while  agreeing  with  the  Commissioner  in  the 
Reliance  Benefit  Association  case,  supra,  that  the 
term  ^^ reserve  funds'^  meant  the  same  in  both  sec- 
tions of  the  statute,  we  did  not  agree  with  him  that 
the  reserves  there  involved  did  not  meet  the  test 
of  the  statute.  We  held  that  ^ ^reserve  funds"  in 
that  case,  which  were  arrived  at  in  all  essential 
respects  in  the  same  w^ay  as  in  the  instant  case, 
qualified  as  true  life  insurance  reserves  within  the 
purview  of  section  201  (a),  and  that  the  taxpayer 
there  was  taxable  as  a  life  insurance  company.  We 
so  hold  here.  [32] 

The  First  National  Benefit  Society  cases  cited  by 
respondent,  supra,  are  factually  distinguishable. 
The  Circuit  Court  decision  dealt  with  the  Arizona 
laws  prior  to  the  1937  revision  and  amendments. 
The  court  there  agreed  with  the  lower  court's  find- 
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ing  that  the  First  National  Benefit  Society  did  not 
vohmtarily  keep,  and  no  statute,  rules,  or  regula- 
tions of  the  state  or  governing  body  required  the 
Society  to  keep,  a  reserve  fund  for  the  fulfillment 
of  its  life  insurance  contracts.  Here,  the  Arizona 
•law  as  interpreted  by  its  Supreme  Court  in  Pioneer 
Mutural  Benefit  Association,  supra,  not  only  re- 
quired the  creation  of  the  reserve  fund  but  dele- 
gated to  the  Arizona  Corporation  Commission  the 
power  and  duty  to  require  that  the  reserve  so 
established  shall  be  sufficient  to  pay  benefit  claims 
under  the  policies.  Reliance  Benefit  Association, 
supra,  pp.  16  and  17.  The  District  Court  decision 
in  the  First  National  Benefit  Society  case,  supra, 
decided  June  15,  1944,  dealt  with  1938  taxes  and 
affinned  Articles  201  (a)-l  and  203  (a)-l  of  Treas- 
ury Regulations  101  in  their  interpretation  of  sec- 
tion 201  (a)  of  the  Revenue  Act  of  1938.  The  Dis- 
trict Court  read  into  the  term  ^^ reserve  funds"  in 
section  201  (a),  the  same  meaning  given  the  term 
in  section  203  (Art.  203  (a)-l,  Reg.  101)  by  con- 
cluding as  a  matter  of  law  that  the  Society  did  not 
have  or  maintain  a  ^'reserve  fund"  for  the  sole  pur- 
pose of  fulfilling  its  insurance  contracts.  Since  the 
filing  of  briefs  herein  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  has  affirmed  the  District 
C^ourt  in  First  National  Benefit  Society  v.  Stuart, 

Fed.  (2d)  ,  (December  U,  1945)  not  upon 

the  above  ground,  but  upon  the  ground  that  peti- 
tioner had  failed  to  sustnin  its  burden  of  proof, 
i.  e.,  that  it  was  a  life  insurance  company  within 
the  meaning  of  section  201.     We  can  find  no  such 
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failure  of  proof  in  the  instant  case,  which  also 
differs  in  other  [33]  material  respects  from  the 
District  Court  case. 

As  hereinbefore  indicated  we  are  of  the  opinion 
that  this  petitioner  was  required  to  and  did  main- 
tain reserves  for  the  fulfillment  of  its  life  insurance 
contracts.  These  reserves  were  in  excess  of  50  per- 
cent of  petitioner's  total  reserve  funds.  Except  for 
certain  minor  charges  against  the  mortality  reserve, 
which  did  not  change  the  character  of  that  reserve, 
our  facts  are  comparable  to  the  facts  in  Reliance 
Benefit  Association,  supra.  Since  the  petitioner 
wrote  only  life  insurance  contracts  and  since  its 
reserves  held  to  fulfill  such  contract  obligations 
were  in  excess  of  50  percent  of  its  total  reserve 
funds,  we  hold  that  petitioner  is  a  life  insurance 
company  within  the  meaning  of  section  201  of  the 
^  Code,  and  that  there  is  no  deficiency  for  either  of 
the  taxable  vears. 

Reviewed  by  the  Court. 

Decision  will  be  entered  for  the  petitioner.  [34] 

Disney,  J.,  dissenting: 

The  reserve  in  question  in  this  case  must  be  one 
^'held  for  the  fulfillment  of"  life  insurance  and 
annuity  contracts.  As  I  read  the  record  in  this 
matter,  the  reserve  can  not  be  said  to  be  so  here. 
The  prime  object  of  life  insurance,  I  take  it,  is 
the  safety  of  the  policy  holders.  Therefore,  re- 
serves '^for  the  fulfillment  of  such  contracts"  are 
required  by  section  201  (a).  In  my  view,  consider- 
ing the  object  of  life  msurance  to  be  as  above  seen. 
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the  reserve  must  be  one  exclusively  held  for  the 
fulfillmeut  of  the  life  insurance  contracts.  I  think 
the  word  '^exclusively/'  although  not  expressed  in 
the  text  of  the  Act,  is,  because  of  the  nature  of  the 
legislation,  a  reasonable  interpretation.  The  mor- 
tuary fund  here,  however,  was  held  not  solely  for 
the  fulfillment  of  the  insurance  policies,  ])ut  for  the 
paying  of  premium  refunds,  attorney's  fees,  for  the 
setting  up  of  a  legal  reserve  life  insurance  com- 
pany, and  for  other  expenses.  Moreover,  on  the 
matter  of  premium  refunds,  it  appears  that  any 
excessive  premiums  were  returnable  from  the  mor- 
tuary fund — although  only  25  per  cent  or  50  per 
cent  of  the  premiums  of  the  first  year  of  a  policy, 
and  66-2/3  per  cent  of  the  premiums  in  later  years, 
went  into  the  reserve,  thus  subjecting  the  reserve 
to  a  drain  of  a  greater  amount  than  ever  went  into 
it.  As  to  attorney's  fees,  not  only  was  there  no 
limit  to  the  cost  of  litigation  which  might  be  taken 
from  the  fund  under  this  item,  but  the  expenses  of 
attorney's  fees  to  contest  insurance  policies  ap- 
pears to  me  to  be  the  antithesis  of  the  '^  fulfillment 
of  such  contracts" — for  which  reserve  funds  must 
be  held.  I  am  altogether  unable  to  [35]  compre- 
hend how  a  mortuary  fund,  subject  to  be  drawn 
upon  to  set  up  a  legal  reserve  life  insurance  com- 
pany can  be  said  to  be  held  for  the  fulfillment  of 
the  insurance  contracts. 

In  my  opinion,  therefore,  the  mortuary  fund  here 
involved  was  held  also  for  the  payment  of  premium 
refunds,  attorney'  fees,  and  formatiou  of  a  legal 
reserve  life  insurance  company,  and  therefore  not 
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*'for  the  fulfillment  of  life  insurance  and  annuity 
contracts.  I  would  not  say  that  mere  mistaken 
charges  against  the  mortuary  fund,  due  to  error, 
would  violate  the  statute,  but  any  withdrawals  ex- 
cei)t  by  such  error,  indicate  that  the  fund  was  held 
for  the  purposes  of  such  withdraw^als,  and  not 
merely  for  the  fulfillment  of  life  insurance  policies. 

The  present  question  was  not  discussed  or  decided 
in  Reliance  Benefit  Association,  a  Corporation,  2 
T.  C.  15,  so  that  if  it  in  fact  lurked  in  the  record 
in  that  case,  the  opinion  is  not  authority  here.  It 
involved  only  the  manner  of  computing  a  reserve, 
and  not  w^hether  it  could  be  drawn  ujDon  for  various 
and  sundry  matters  aside  from  fulfillment  of  the 
contracts  and  still  be  within  section  201  (a).  I 
therefore  dissent. 

Hill,  J.,  agrees  with  this  dissent. 

[Seal]     T.  C.  V.  S.  [36] 


[Title  of  Tax  Court  and  Cause.] 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Findings  of  Pact  and  Opinion,  pro- 
mulgated March  14,  1946,  it  is 

Ordered  and  Decided:   That  there  are  no  deficien- 
'  cies  in  income  tax  for  the  years  1939  and  1940. 

[Seal]        /s/  WILLIAM  W.  ARNOLD, 

Judge. 

[Entered] :     V.  S.  T.  C.  March  15,  1946.  [27] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

B.T.A.  Docket  No.  112638 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

NATIONAL     RESERVE    INSURANCE     COM- 
PANY, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

The  Commissioner  of  Internal  Revenue,  herein- 
after referred  to  as  the  Commissioner,  holding  his 
office  by  virtue  of  the  laws  of  the  United  States, 
hereby  petitions  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  review  the 
decision  entered  by  The  Tax  Court  of  the  United 
States  on  March  15,  1946,  ordering  and  deciding 
that  there  are  no  deficiencies  in  income  tax  due 
from  the  National  Reserve  Insurance  Company  for 
the  calendar  years  1939  and  1940.  This  petition  for 
review  is  filed  pursuant  to  the  provisions  of  Sec- 
tions 1141  and  1142  of  the  Internal  Revenue  Code. 

National  Reserve  Insurance  Company,  the  re- 
spondent on  review,  hereinafter  referred  to  as  the 
.  taxpayer,  is  an  Arizona  corporation  duly  qualified 
and  doing  business  under  and  bv  virtue  of  the 
provisions  of  the  Arizona  Benefit  Corporation  Laws 
of  1937  (Art.  6,  Cliap.  53,  Arizona  Code  Annotated, 
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1939),  and  filed  its  corporation  income,  declared 
value  excess-profits,  and  defense  tax  returns  (Form 
1120)  for  the  years  1939  and  1940  with  the  Collector 
of  Internal  Revenue  for  the  District  of  Arizona  at 
Phoenix,  Arizona,  whose  office  is  within  the  juris- 
diction of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  wherein  this  review 
is  sought.  [38] 

NATURE  OF  CONTROVERSY 

The  nature  of  the  controvery  is  as  follows: 

During  the  years  1939  and  1940,  the  taxpayer,  an 
insurance  company,  was  engaged  in  issuing  policies 
known  as  the  ''Individual  or  Group  Life  Policy'' 
and  the  ''Whole  Life  Insurance  Policy"  in  the 
State  of  Arizona.  The  Arizona  Benefit  Corporation 
Law  of  1937  required  that  every  benefit  certificate 
issued  by  any  such  corporation  shall  specify  the 
maximum  amount,  not  exceeding  $5,000,  on  the  life 
of  any  individual  to  be  paid  on  the  happening  of 
the  contingency  therein  stated,  and  "shall  state  the 
basis  or  amount  to  be  set  aside  to  the  mortuary  and 
reserve  fund."  The  individual  or  group  life  pol- 
icies provided  with  respect  to  the  "Reserve  or  Mor- 
tality Fund"  that  "After  the  first  month  25%  of 
the  first  year's  premium  and  66-2/3%  of  all  subse- 
quent payments,  will  be  placed  in  this  Fund,  for 
the  purpose  of  payment  of  claims  and  expenses 
incidental  thereto."  The  whole  life  insurance  pol- 
icies carried  the  same  provisions  with  respect  to  the 
reserve  or  mortality  fund,  except  that  after  the 
first  month  50%  of  the  first  year's  premium  and 
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66-2/3%  of  all  subsequent  payments  were  to  ])e 
placed  in  the  reserve  or  mortality  fund.  Except  for  | 
the  first  year,  the  Arizona  State  Corporation  Com-  | 
mission  required  any  new  insurance  policy  to  pro- 
vide for  placing  of  not  less  than  50%  of  the  pre- 
miums in  a  reserve  fund,  which  amount  was  deemed 
sufficient  to  enable  the  reserve  fund  to  meet  all 
requirements  of  the  American  Standard  Mortality 
Table  on  the  basis  of  3%%  interest  accretions. 

In  its  returns  for  the  years  1939  and  1940,  tax- 
payer claimed,  by  reason  of  its  maintenance  of  the 
reserve  funds  for  the  purpose  of  [39]  paying  the 
benefits  provided  for  in  its  insurance  contracts, 
that  it  was  entitled  to  be  classified  as  a  life  in- 
surance company  for  Federal  tax  purposes  under 
Section  201  of  the  Internal  Revenue  Code,  and 
should  be  allowed  to  deduct  the  additions  to  its 
reserve  funds  maintained  under  the  laws  of  Ari- 
zona and  its  policy  contracts  in  computing  its  income 
tax  liability  for  each,  of  said  years. 

Upon  audit  of  the  returns  for  the  years  1939  and 
19-10,  the  Commissioner  determined  that  the  addi- 
tions made  by  the  taxpayer  to  its  reserve  funds 
during  the  years  1939  and  1940  were  not  proper 
deductions  in  the  computation  of  taxable  income 
for  said  years  for  the  reason  that  no  part  of  said 
reserve  funds  w^as  held  for  the  fulfillment  of  life 
insurance  contracts  within  the  meaning  of  Section 
201  of  the  Internal  Revenue  Code,  and  issued  his 
90-day  notice  under  date  of  July  7,  1942,  setting 
forth  deficiencies  in  income  tax  for  the  vears  1939 
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and  1940  in  the  amounts  of  $1,087.59  and  $734.53, 
respectively. 

Under  date  of  October  1,  1942,  taxpayer  peti- 
tioned the  United  States  Board  of  Tax  Appeals 
(now  The  Tax  Court  of  the  United  States)  for  a 
re-determination  of  the  deficiencies  asserted  for  the 
years  1939  and  1940,  alleging,  among  other  things, 
that  the  Commissioner  had  erred  (1)  in  determining 
that  no  part  of  its  reserve  funds  was  held  for  the 
fulfillment  of  life  insurance  contracts  within  the 
meaning  of  Section  201  of  the  Internal  Revenue 
Code  and  that  it  should  be  taxed  under  Section  207 
of  the  Internal  Revenue  Code,  (2)  that  the  addi- 
tions made  to  its  mortuary  reserve  funds  during  the 
taxable  years  1939  and  1940  do  not  constitute  addi- 
tions to  reserve  funds  required  by  law  within  the 
[40]  meaning  of  section  207  of  the  Internal  Rev- 
enue Code,  and  therefore  are  not  proper  deductions 
in  the  computation  of  its  taxable  income  under  said 
sections  of  the  Internal  Revenue  Code,  and  (3)  that 
the  additions  made  during  the  years  1939  and  1940 
to  funds  on  deposit  with  the  State  of  Arizona,  pur- 
suant to  the  Arizona  Benefit  Law  of  1937,  were  not 
proper  deductions  in  the  computation  of  its  incom.e 
under  Section  207  of  the  Internal  Revenue  Code. 
AH  material  allegations  were  denied  in  Commis- 
sioner's answer  filed  November  4,  1942. 

Since  taxpayer's  reserve  funds  maintained  in 
compliance  with  its  by-laws  and  insurance  con- 
tracts exceeded  the  reserves  required  by  the  Arizona 
Benefit  Corporation  Laws  for  the  fulfillment  of  its 
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insurance  contracts  comprise  more  than  50%  of  the 
total  reserve  funds,  the  Tax  Court  held  in  its  opin- 
ion promulgated  March  14,  1946,  6  T.  C— (No.  61), 
that  it  was  a  life  insurance  company  within  the 
meaning  of  Section  201  (a)  of  the  Internal  Rev- 
enue Code. 

Under  date  of  March  15,  1946,  the  Tax  Court 
entered  its  decision,  wherein  it  ordered  and  decided 
that  there  are  no  deficiencies  in  income  tax  for  the 
calendar  years  1939  and  1940. 

/s/  DOUGLAS  w.  McGregor, 

Assistant  Attorney  General. 

CAR 
/s/  J.  P.  WENCHEL, 
Chief  Counsel,  Bureau  of  Internal  Revenue  Coun- 
sel for  Petitioner  on  Review. 
JWSiRRZ  5-9-46 

[Endorsed]  :  T.C.U.S.  Received  and  Filed  June 
3,  1946.  [41] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE    OP    FILING    PETITION    FOR    RE- 
VIEW 

To :  Z.  Simpson  Cox,  Esquire 

406  Phoenix  National  Bank  Building 
Phoenix,  Arizona 

You  are  hereby  notified  that  the  Commissioner 
of  Internal  Revenue  did,  on  the  3rd  day  of  June, 
3946,  file  with  the  Clerl:  of  The  Tax  Court  of  the 
United   States,   at  Washington,   D.   C,   a   petition 
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for  review  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  of  the  decision  of 
The  Tax  Court  heretofore  rendered  in  the  above- 
entitled  cause.  A  copy  of  the  petition  for  review 
as  filed  is  hereto  attached  and  served  upon  you. 

Dated  this  3rd  day  of  June,  1946. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

Personal  service  of  the  foregoing  notice,  together 
with  a  copy  of  the  petition  for  review  mentioned 
therein,  is  hereby  acknowledged  this  6th  day  of 
June,  1946. 

/s/  Z.  SIMPSON  COX, 

Counsel    for    Respondent    on 
Review. 
PWS  :RRZ  5-9-46 

[Endorsed]:  T.  C.  U.  S.  Received  and  Filed 
June  18,  1946.  [42] 
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I  NOTICE    OF    FILING    PETITION    FOR    RE- 
VIEW 

To:  National  Reserve  Insurance  Company 
214  Phoenix  National  Bank  Building 
Phoenix,  Arizona 

You  are  hereby  notified  that  the  Commissioner 
of  Internal  Revenue  did,  on  the  3rd  day  of  June, 
1946,  file  with  the  Clerk  of  The  Tax  Court  of  the 
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United  States,  at  Washington,  D.  C,  a  petition  for 
review  by  the  United  States  Circuit  Court  of 
A^Dpeals  for  the  Ninth  Circuit  of  the  decision  of 
The  Tax  Court  heretofore  rendered  in  the  above- 
entitled  cause.  A  copy  of  the  petition  for  review 
as  filed  is  hereto  attached  and  served  upon  you. 

Dated  this  3rd  day  of  June,  1946. 

/s/  J.  P.  WENCHEL,  CAR 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

Personal  service  of  the  foregoing  notice,  together 
with  a  copy  of  the  petition  for  review  mentioned 
therein,  is  hereby  acknowledged  this  6th  day  of 
June,  1946. 

NATIONAL  RESERVE  INSUR- 
ANCE COMPANY, 
By  /s/  KENNETH  K.  POUND, 
Sec.  and  Treas. 
JWS  :RRZ  5-9-46 

[Endorsed]:  T.  C.  U.  S.  Received  and  Filed 
June  18,  1946.  [43] 
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STATEMENT  OF  POINTS 

Now  comes  the  Commissioner  of  Internal  Rev- 
enue,  the  petitioner  on  review  herein,  by  his  at-  ' 
torneys,  Douglas  W.  McGregor,  Assistant  Attorney 
General,  and  J.  P.  Wenchel,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  and  hereby  asserts  the   fol- 
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lowing  errors  on  which  he  intends  to  rely  in  this 
review : 

That  the  Tax  Court  of  the  United  States  erred : 

1.  In  holding  and  deciding  that  the  taxpayer  was 
a  life  insurance  company  wdthin  the  meaning  of 
Section  201  (a)  of  the  Internal  Revenue  Code  and 
Sections  19.201  (a)-l  and  19,203(a)  (2)-l  of  Treas- 
ury Regulations  103. 

2.  In  holding  and  deciding  that  the  reserve  funds 
held  during  the  years  1939  and  1940  for  the  pur- 
pose of  fulfilling  its  life  insurance  contracts  w^ere 
in  excess  of  50%  of  its  total  reserve  funds. 

3.  In  failing  to  hold  and  decide  that  the  additions 
made  by  taxpayer  to  its  reserve  funds  during  the 
years  1939  and  1940  w^ere  not  proper  deductions 
in  the  com^jutation  of  taxable  income  for  said  years, 
because  no  part  of  said  reserve  funds  was  exclu- 
sively held  for  the  fulfillment  of  life  insurance 
contracts  within  the  meaning  of  Section  201(a)  of 
the  Internal  Revenue  Code.  [44] 

4.  In  entering  its  decision  wherein  it  ordered  and 
decided  that  there  are  no  deficiencies  in  income  tax 
for  the  years  1939  and  1940. 

5.  In  failing  and  refusing  to  enter  a  decision 
redetermining  deficiencies  of  $1,087.59  and  $734.53 
for  the  years  1939  and  1940,  respectively. 

6.  In  that  its  decision  is  not  supported  by  the 
evidence. 
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7.  In  that  its  decision  is  contrary  to  law  and 
regulations. 

/s/  DOUGLAS  w.  McGregor, 

Assistant  Attorney  General. 

/s/  J.  P.  WENCHEL,  CAR 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Counsel 
for  Petitioner  on  Review. 

Statement  of  Service: 

A  copy  of  Statement  of  Points  was  mailed  to  Z. 
Simpson  Cox,  Esq.,  406  Phoenix  National  Bank 
Building,  Phoenix,  Arizona,  counsel  for  respondent 
on  review  this  2nd  day  of  August,  1946. 

/s/  JOHN  W.  SMITH, 

Special  Attorney 
Bureau  of  Internal  Revenue. 
JWSrRRZ  7-30-46 

[Endorsed]:  T.  C.  U.  S.  Received  and  Piled 
Aug.  2,  1946.  [45] 
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STATEMENT  OF  EVIDENCE 

This  proceeding  came  on  for  hearing  before  the 
Honorable  William  W.  Arnold,  Judge  of  The  Tax 
Court  of  the  United  States,  at  Los  Angeles,  Cali- 
fornia, on  November  27,  1944.  Z.  Simpson  Cox, 
Esquire,  appeared  on  behalf  of  the  taxpayer  and 
the  Commissioner  of  Internal  Revenue  by  his 
counsel,  Earl  C.  Crouter,  Esquire. 
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The  proceeding  was  heard  on  oral  testimony  and 
documentary  evidence.  All  of  the  testimony  intro- 
duced which  is  material  and  necessary  for  the  de- 
termination by  this  Court  of  the  assignments  of 
error  set  out  bv  the  Commissioner  in  his  statement 
of  points  is  set  forth  herein  in  narrative  form. 

STATEMENT  OF  THE  CASE  ON  BEHALF  OF 

THE  TAXPAYER 

By  Mr.  Cox :  First  of  all,  I  would  like  to  proceed 
as  far  as  we  can  except  for  the  testimony  of  Mr. 
Betts,  and  we  would  ask  the  Court  if  it  will  hold 
the  case  open  for  the  purpose  of  taking  the  deposi- 
tion of  Mr.  Betts,  if  necessary.  He  is  in  the  White 
Memorial  Hospital,  Los  Angeles,  California,  having 
been  taken  there  for  a  broken  collar  bone  [46]  which 
he  received  during  last  night  on  his  ride  from 
Phoenix  to  Los  Angeles. 

Mr.  Crouter :  Could  he  testify  in  the  latter  part, 
say,  of  this  week  or  next  week,  whenever  he  is 
available  ? 

Mr.  Cox:  Possibly  so.  I  haven't  been  able  to 
talk  to  the  doctor. 

The  Court :  How  long  do  you  judge  his  testimony 
would  take  ? 

Mr.  Cox:  I  v\'ould  judge  approximately  15 
minutes. 

The  Court :  We  can  arrange  to  get  that  in  some 
time  later,  if  that  is  satisfactory? 

Mr.  Crouter:     That  is  agreeable. 

The   Court:     You  may  state   the  nature   of  the 
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case  and  what  you  expect  to  cover  by  your  testi- 
mony. 

Mr.  Cox:  This  case  involves  income  taxes  for 
the  years  1939  and  1940.  The  taxpayer  was  incor- 
porated in  1934  under  and  by  virtue  of  the  laws 
then  in  existence  in  the  State  of  Arizona,  under  the 
name  of  Franklin  Mutual  Benefit  Association,  which 
was  later  changed  to  Family  Group  Union,  and 
then  on  April  22,  1928  to  National  Reserve  Insur- 
ance Company,  w^iich  it  now  is. 

The  taxpayer  has  done  business  during  all  of 
the  times  herein  involved  under  Chapter  36  of  the 
1937  Session  Laws  of  Arizona,  which  was  incor- 
porated in  the  present  Arizona  Code,  Annotated, 
1939,  as  Article  6,  Chapter  53,  and  became  effective 
on  June  12,  1937,  and  that  same  law  w^as  in  effect 
during  the  years  1939  and  1940.  At  all  times  neces- 
sary for  the  determination  of  this  case,  taxpayer 
was  engaged  in  business  under  this  Statute  and  in 
no  other  business  whatsoever.  The  statute  is  known 
as  the  Benefit  Corporation  Law  of  1937.  [47] 

The  taxpayer  was  in  the  business  of  issuing 
policies  of  life  insurance  and  combined  life  and 
accident  insurance.  All  policies,  except  some  that 
were  initially  issued  in  1936,  provided  for  a  reserve 
or  mortuary  fund,  variously  entitled  as  reserve,  or 
mortuaiy  fund,  or  death  benefit  fund,  or  a  reserve 
fund  for  the  purpose  of  paying  claims  under  the 
policies;  and  the  by-laws  of  the  corporation  also 
required  setting  aside  a  percentage  of  the  i)remium 
income  into  this  reserve  fund.  The  policies  all  made 
the  by-laws  a  part  of  the  policy.  All  of  the  policies, 
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except  the  one  mentioned,  provided  for  66-2/3  per 
cent  of  the  premium  income  after  the  lirst  year, 
and  the  first  policy  mentioned  was  handled  in  the 
same  manner,  in  accordance  with  the  by-laws  in- 
corporated in  the  policy  during  the  years  in  con- 
troversy. During  the  first  year,  after  the  first 
month's  premium,  most  of  the  policies  provided 
for  50  per  cent  of  the  ensuing  eleven  monthly  pre- 
mium j^ayments  to  be  paid  into  this  same  reserve 
fund. 

In  1940  a  new  policy  was  issued,  which  provided 
for  26  per  cent  after  the  initial  month  for  the  next 
ensuing  eleven  months,  and  all  of  them  provided 
for  the  66-2/3  per  cent  thereafter. 

Under  the  Benefit  Corporation  Law  of  1937,  the 
taxpayer  has  at  all  times  involved  in  this  contro- 
versy been  under  the  jurisdiction  of  the  Arizona 
Corporation  Commission,  which  is  constitutionally, 
and  by  that  statute,  particularly,  charged  with  the 
regulation  of  the  taxpayer.  At  all  times  after  the 
effective  date  of  the  Act,  June  12,  1937,  the  Com- 
mission has  refused  to  approve  or  authorize  the 
use  by  taxpayer  of  any  form  of  policy  that  did  not 
provide  that  after  the  first  year  from  date  of  issu- 
ance at  least  50  per  cent  of  all  premium  payments 
be  credited  and  placed  in  the  mortuary  and  reserve 
fund  contemplated  by  the  Benefit  [48]  Corporation 
Law^  of  1937.  The  funds  were  created  and  main- 
tained by  taxpayer  in  accordance  with  the  provi- 
sions of  the  policies,  tlie  regulations  of  the  Corpora- 
tion Commission,  and  the  by-laws,  which  were  a 
part  of  the  policy,  and  by  reason  of  the  Benefit 
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Corporation  Law  of  1937.  Under  that  law,  it  also 
was  required  that  tax^^ayer  make  deposits  to  the 
State  Treasurer  of  the  State  of  Arizona.  During 
the  year  1939,  taxpayer  deposited  with  the  State 
Treasurer  the  sum  of  $166.70,  and  for  1940  the 
sum  of  $789.47.  Taxpayer's  deposits  into  its  mortu- 
ary and  reserve  fund  will  also  be  shown  by  the 
evidence.  Taxpayer  had  no  other  income  than  pre- 
mium income  during  the  years  1939  and  1940.  Tax- 
payer's entire  income  was  from  premium  income, 
except  for  the  sum  of  $206.92. 

The  Court :  What  is  the  question  at  issue  in  this 
case? 

Mr.  Cox:  The  first  question  is,  is  taxpayer  a 
life  insurance  company  as  defined  by  Sections  201 
and  202  of  the  Internal  Eevenue  Code,  or  if  not, 
is  taxpayer  taxable  under  Section  207.  The  second 
question  relates  to  the  deduction  allowable  under 
Section  207. 

STATEMENT  OF  THE  CASE  ON  BEHALF  OF 
THE  COMMISSIONER 

By  Mr.  Crouter:  In  this  case  the  Commissioner 
determined,  as  stated  in  the  deficiency  notice,  that 
no  part  of  the  reserve  funds  of  the  taxpayer  is  held 
for  tlie  fulfillment  of  life  insurance  contracts  within 
the  meaning  of  Section  201  of  the  Internal  Revenue 
Code,  and  that  taxpayer  is  subject  to  tax  undm* 
the  provisions  of  Section  207  of  the  Internal  Rev- 
enue Code.  Also,  that  the  additions  made  during 
the  taxable  years  to  mortuary  reseri^e  and  to  funds 
on  deposit  with  tlie  State  of  Arizona  do  not  con- 
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stitnte  additions  required  by  law  to  be  made  within 
the  respective  taxable  years  [49]  to  reserve  fvnids, 
within  the  meaning  of  Section  207  of  the  Code, 
and  are,  therefore,  not  proper  deductions  within 
the  meaning  of  taxable  income  under  Section  207. 

The  Court  will  probably  recall  that  a  number  of 
matters  with  respect  to  life  insurance  classification 
are  left  by  the  statute  to  be  controlled  by  the  regu- 
lations, and  the  regulations  have  been  consistent, 
as  liave  several  Revenue  Act,  with  respect  to  exactly 
w^hat  constitutes  a  mortuary  fund, — a  mortuary 
reserve,  which  is  set  aside  and  definitely  maintained 
for  the  payment  of  death  claims,  and  nothing  else, 
and  they  have  definitely  provided  that  such  a  fund 
shall  not  be  available  and  cannot  be  made  avail- 
able for  ordinary  running  expenses. 

It  is  the  Commissioner's  position  that,  so  far  as 
vv^e  have  been  able  to  ascertain  and  so  far  as  we 
know  now,  this  company  did  not  maintain  the  re- 
quired mortuary  reserve  in  order  to  be  entitled 
to  classification  under  Section  201(a)  of  the  Rev- 
enue Act  of  1938  and  the  Internal  Revenue  Code. 
That  is  chiefly  because  of  the  nature  of  that  mortu- 
ary reserve,  but  also  on  account  of  the  procedure 
there,  which  is  somewhat  uncertain  in  my  mind, 
as  to  the  State  requirement.  I  am  doubtful  whether 
a  true  reserve,  in  the  sense  of  the  revenue  require- 
ment, Vv^as  even  required,  as  a  matter  of  fact,  by 
the  State  Insurance  Commissioner.  Whether  it  was 
required  as  a  matter  of  printed  regulations  or  State 
statute,  I  am  not  prepared  to  state. 

The  Court :  Very  well.  You  may  call  your  first 
witness. 
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WILLIAM  WAHL 

was  called  as  a  witness  for  and  on  behalf  of  the 
taxpayer,  and  having  been  first  duly  sworn,  was 
examined  and  testfied  as  follows:  [50] 

Direct  Examination 
By  Mr.  Cox: 

The  Witness:  My  name  is  William  Wahl.  Dur- 
ing the  years  1939  and  1940  I  was  employed  by 
the  National  Reserve  Insurance  Company,  keeping 
its  books  during  that  time.  During  said  years  there 
were  deposited  with  the  State  Treasurer  of  the 
State  of  Arizona  $167.67  and  $789.47,  respectively. 
During  the  year  1939  the  total  premium  income 
for  mortuary  purposes  was  $11,990.08,  and  for 
operating  or  expense  fund  purposes  $17,858.15.  That 
was  the  total  income  for  those  two  purposes  during 
the  year  1939.  For  the  year  1940  the  total  income 
for  mortuary  purposes  w^as  $14,514.16,  and  for  ex- 
pense purposes  $28,061.63.  These  amounts  were 
derived  entirely  from  premiums.  There  was  no 
interest  income  during  the  year  1939.  During  the 
year  1940  $206.92  was  received  from  interest  on 
invested  funds. 

During  the  year  1939  the  net  amount  deposited 
to  the  mortuary  reserve  fiuul  was  $6,564.11,  and 
for  1940  it  was  $4,680.82. 

Q.  Did  this  figure  include  tlie  amount  deposited 
with  the  State  of  Arizona? 

A.     It  did  not. 

Q.     As  ]>renfiums  were  received  in  the  office,  were 
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(Testimony  of  \yilliam  Walil.) 
you   familiar   with   the   breakdown   on   those   pre- 
miums? A.     Yes,  sir. 

Q.  First  let's  take  the  iirst  month's  premiums 
on  policies.   What  about  those? 

A.  That  was  allocated  100  per  cent  to  the  ex- 
pense fund.  [51] 

Q.  And  not  from  a  bookkeeping  standpoint,  but 
actually  what  happened  with  that  money? 

A.  Well,  that  was  primarily  conmiissions  paid 
and  was  retained  by  agents  in  the  field. 

Q.  Is  the  same  true  on  membership  fees 
shown 

A.     That  is  correct. 

Q.     on  the  deficiency  statement? 

A.     That's  right. 

Q.  Now",  as  to  membership  fees,  how"  was  that 
set  up  on  the  books,  Mr.  Wahl? 

A.  We  just  made  an  arbitrary  entry  from  the 
standpoint  of  income,  setting  up  a  per  policy 
amount,  as  set  ujj  in  the  policy,  allowable  in  the 
policy  for  membership  fees,  and  then  we  made  a 
journal  entry  to  just  offset  it  in  total,  because  that 
money  did  not  come  into  the  office.  AVe  were  not  in 
a  position  to  account  for  it,  because  it  was  the 
practice  of  agents  in  the  field — some  of  them  col- 
lected it,  others  did  not,  and  we  were  unable  to 
determine  just  how  much  of  that  money  was  actu- 
ally collected  by  the  agents,  so  that  we  could  pick 
it  up  as  income,  and  at  the  suggestion  of  the  De- 
partment over  there,  we  just  made  an  arbitrary 
entry  of  that,   and   it  was  accepted   by  the    State 
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Auditors   on   every  audit  that   they  made   of   our 
books.    So  that  was  just  an  in-and-out  item,  and 
did  not  represent  actual  receipts  by  the  company. 

Q.  After  the  first  month's  premium,  a  portion 
of  the  premium  on  most  of  the  policies  was  allo- 
cated to  the  mortuary  reserve  fund.  Now  was  that 
handled?  [52] 

A.  As  the  money  was  received,  we  set  up  what 
we  called  a  daily  receipts  spread,  and  on  that  spread 
we  indicated  the  policy  number,  the  name  of  the 
policy  holder,  and  made  our  allocation  to  the  two 
funds  out  of  each  item,  in  accordance  with  the  con- 
tracts involved,  and  we  carried  that  total  through 
to  the  end  of  the  month,  and  then  journalled  it 
into  our  cash  receipts  journal,  and  from  there  to 
the  general  ledger.  But  that  split  was  made  of 
every  item,  as  we  received  it,  every  day. 

Q.  Then  those  funds  for  the  mortuary  reserve 
were  entered  separately  and  kept  separately? 

A.  Absolutely.  They  were  not  even  entered  as 
income  for  operations  at  all. 

Q.  I  notice  from  the  auditor's  report  during 
the  years  1939  and  1940  there  was  a  deficiency  in 
the  expense  fund? 

A.     That  is  right. 

Q.  As  a  result  of  that,  do  you  know  what  had 
to  be  done  there?  A.     Yes,  I  do. 

Q.     What?   Will  you  state  what  tliat  was? 

A.  The  officers  of  the  company  were  required 
to  bring  that — replace  tliat  money  so  that  tlie  dif- 
ference between  the  deficit  in  the  expense  fund  and 
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the  requirements  in  the  mortuary  fund  would  not 
be  affected  by  that  deficiency.  In  other  words, 
they  had  to  bring  in  acceptable  assets,  either  in 
the  way  of  cash  or  bonds,  to  bring  up  the  deficiency. 
Otherwise,  theoretically  they  would  interpret  our 
mortuary  fund  as  being  short  whatever  we  over- 
spent in  the  expense  fund,  and  they  were  required 
by  the  Department  to  bring  that  mortuary  fund  up 
to  the  required  limits,  as  set  up  in  our  books.  [53] 

Q.  Were  expenses  payable  from  the  mortuary 
fund  ? 

A.     None,  except  for  claims. 

Q.  Of  the  money  deposited  wdth  the  State  Treas- 
urer of  the  State  of  Arizona,  w^as  any  of  that 
withdraw^n,  in  whole  or  in  part,  from  the  depositary 
during  the  years  1939  or  1940? 

A.  If  I  get  your  question  correctly,  the  only 
withdrawal  that  might  be  made  would  be  from  the 
standpoint  of  converting  cash  on  hand  with  the 
Department,  that  is,  the  Insurance  Department,  into 
bonds,  or  something  like  that.  There  wa^  no  with- 
drawal from  any  deposits  made  to  the  State  of 
Arizona. 

Q.  In  other  words,  the  company  had  some 
$1,866.00  and  some  cents,  or  some  such  figure,  in 
cash  on  deposit,  and  that  was  substituted  by 
$2,000.00  in  United  States  bonds 

A.     That  is  correct. 

Q.     during  the  calendar  years  1939  and  1940? 

A.     Yes. 

Q.     Do  you  know^  w^hether  or  not  the  company 
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did  submit  all  of  its  policies  to  the  Arizona  Cor- 
poration Commission  for  approval? 

A.  They  did.  That  was  a  requirement  of  the 
Department,  of  the  Arizona  Corporation  Commis- 
sion. 

Q.  Do  you  know,  of  your  own  knowledge, 
whether  or  not  the  Corporation  Commission  made 
any  requirement  as  to  deposits  in  the  mortuary 
resei*ve  fund? 

A.  I  do.  We  wouldn't  have  been  able  to  operate 
unless  we  had  it. 

Q.     The  Commission  did  require  it? 

A.     Absolutely.  [54] 

Q.  Was  there  a  definite  requirement  as  to  per- 
centage, and  do  you  recall  that? 

A.     It  had  to  be  at  least  50  per  cent. 

Mr.  Crouter:  Is  that  pursuant  to  a  written  reg- 
ulation? 

The  Witness:     Yes. 

Mr.  Cox:  I  believe — I  know  it  is  oral,  and  I 
believe  there  is  a  written  regulation. 

The  Witness:     Yes. 

By  Mr.  Cox: 

Q.     It  is  a  written  regulation? 

A.     Yes. 

Mr.  Cox:  We  offer  in  evidence  as  Petitioner's 
Exhibit  1  the  ]:>olicies  of  insurance  in  force  during 
the  years  1939  and  1940. 

Mr.  Crouter:  As  I  understand  it,  this  is  just  a 
copy  of  each  representative  policy? 

Mr.  Cox :     Each  representative  policy,  yes. 
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Mr.  Crouter:  And  that  there  were  different 
policies,  various  policies  of  these  different  kinds 
in  force  during  those  two  years? 

Mr.  Cox:  May  I  get  you  right?  There  might 
have  been  a  thousand  or  two  thousand  policies 
written  of  each  kind. 

Mr.  Crouter:  Yes.  And  these  are  just  blank 
forms,  are  they? 

Mr.  Cox:     Yes. 

Mr.  Crouter:     No  objection. 

The  Court :  They  will  be  received  in  evidence  as 
Petitioner's  Exhibit  No.  1.  [55] 

(The  policy  forms  referred  to  were  marked 
and  received  in  evidence  as  Petitioner's  Exhibit 
No.  1.) 

By  Mr.  Cox: 

Q.  Did  the  National  ReserA^e  Insurance  Com- 
pany during  the  years  1939  and  1940  have  any 
other  reserve  fimds  other  than  the  mortuary  reserve 
funds  you  have  spoken  of?  ., 

A.  We  ordinarily  referred  to  the  expense  ;fund 
as  a  reserve  fund  for  expenses.  That  is  all,,  just 
those  two  funds,  the  mortuary  fund  and  the  ex- 
pense fund.  '  . 

Q.  Then  from  the  inception  of  the  company 
up  until  or  after  the  year  1940,  I  believe  it  was 
1941,  the  expense  fund  was  usually  in  the  red;  is 
that  not  correct? 

A.     That  is  correct. 

Q.  And  was  either  cliarged  against  non-admitted 
assets  or  was  just  out  aud  out  in  the  red? 
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A.     That  is  right. 

Q.  Were  any  of  these  policies  which  I  show 
you  as  Petitioner's  Exhibit  1,  under  which  reserves 
were  not  set  apart  during  the  years  1939  and  1940, 
to  the  mortuary  reserve  fund  which  you  testified  to  ? 

A.  No,  each  policy  here  carried  a  certain  re- 
quired portion  to  the  mortuary  fund. 

Q.  I  call  your  attention  to  one  of  the  policies 
wherein  there  is  no  provision  in  the  general  pro- 
visions of  the  policy  for  funds,  or  if  there  is,  I 
have  been  unable  to  find  it.  That  is  one  of  the  first 
policies,  I  believe,  written  by  the  company  (hand- 
ing document  to  witness)  ?  [56] 

A.  Well,  it  refers  to  the  by-laws,  and  the  by- 
laws specify  that  there  must  be  a  certain  amount 
of  money  set  aside  for  mortuary  purposes. 

Mr.  'Cox:  I  offer  in  evidence  as  Petitioner's 
Exhibit  2  the  articles  of  incorporation  of  the  com- 
pany, and  ask  that  a  copy  be  substituted,  subject 
to  the  examination  of  counsel  for  the  Respondent 
in  checking  it  with  the  originals,  which  are  here 
available. 

Mr.  Crouter:  Yes.  There  is'no  objection  on  the 
Respondent's  behalf  as  to  the  copy  going  in,  under 
the  circumstances  stated. 

The  Court:  Verv  well.  It  will  be  received  in 
evidence  as  Petitioner's  Exhibit  No.  2. 

(The  articles  of  incorporation  referred  to 
were  marked  and  received  in  evidence  as  Peti- 
tioner's Exhibit  No.  2.  ) 

Mr.  Cox:     And  we  offer  as  Petitioner's  Exhibit 
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No.  3,  under  the  same  circumstances,  the  by-laws  of 

the  company. 

Mr.  Crouter:     No  objection. 
The  Court:     It  will  be  received  in  evidence  as 
Petitioner's  Exhibit  No.  3. 

(The  by-laws  referred  to  were  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
No.  3.) 

Mr.  Cox:  I  will  state  the  only  change  from  the 
originals  which  I  have  are  the  name  changes  in 
the  articles  of  incorporation,  which  is  on  a  separate 
paper,  but  it  is  incorporated  directly  in  the  original 
articles. 

By  Mr.  Cox: 

Q.  I  refer  you  to  Article  XVI  of  the  by-laws, 
and  ask  you  if  that  is  the  article  of  the  by-laws 
to  which  you  referred? 

A.     That  is  correct.  [57] 

Q.  And  even  the  one  policy  which  did  not  pro- 
vide specifically  for  funds  was  handled  in  that  same 
manner?  A.     That  is  right. 

Q.  That  policy,  which  was  the  last  policy  in  the 
exhibit,  was  only  issued  for  a  short  time;  is  that 
not  correct  ?  A.     That  is  right. 

Q.  Then  all  subsequent  policies  provided  for  the 
mortuary  reserve  fund? 

A.     That  is  correct. 

Q.  As  to  the  funds  in  the  mortuary  fund,  they 
came  from  premium  income  alone  and  no  other 
source;  is  that  correct? 
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A.     That  is  correct. 
Mr.  Cox:     That  is  all. 

Cross  Examination 

By  Mr.  Crouter: 

Q.  Mr.  Wahl,  do  I  understand  that  you  were 
the  Petitioner  company  in  1939  and  1940? 

A.     That  is  correct,  sir. 

Q.  Now,  referring  to  Petitioner's  Exhibit  No. 
1  in  evidence,  without  taking  the  time  to  go  through 
all  these  policies,  are  these  all  copies  or  specimens 
or  representative  policies  of  life  insurance"? 

A.    Yes,  sir. 

Q.  That  were  written  on  the  life  of  some  in- 
dividual ? 

A.  That  is  correct.  These  can  be  either  used 
for  an  individual,  or  if  there  are  several  individuals 
in  the  same  family,  why,  they  could  be  covered, 
were  used  to  cover  a  family  group.  [58] 

Q.     That  is  as  to  beneficiarcies  ? 

A.  No,  this  (indicating)  is  the  name  of  the  in- 
sured, and  there  could  be  several,  several  could  be 
insured  tliere. 

Q.     Oh,  you  write  a  group  policy  in  a  sense? 

A.     That  is  right. 

Q.  As  I  understand,  all  of  these  various  speci- 
mens were  written  during  the  two  years,  1939  and 
1940?  A.     That  is  riglit. 

Mr.  Crouter:  Yes,  my  question  is  v/hether  poli- 
cies of  tliis  type  were  written  and  these  are  repre- 
sentative of  those*  policies  that  were  actually  exe- 
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cuted  between  the  company  and  insured  persons. 
As  I  understand  it,  these  are  offered  as  specimens 
of  ])olicies  which  were  actually  executed. 

Mr.  Cox:  I  don't  want  any  confusion,  Mr. 
Crouter.  The  policies  are  in  the  order  they  w^ere 
printed.  This,  as  you  can  see  by  the  name  on  the 
particular  one,  is  the  Family  Group  Union  Asso- 
f  ciation,  and  then  as  they  became  older,  it  was 
changed  to  National  Reserve  over  here.  During 
1939  these  other  policies — well,  these  (indicating) 
w^ere  the  only  two  that  were  w^ritten. 

By  Mr.  Crouter : 

Q.  Counsel  points  out  to  me  that  the  four  docu- 
ments, the  last  four  nearest  the  bottom  here,  were 
policies  of  a  different  association.   Were  they? 

A.  No,  they  were  the  same  association,  except 
luider  these  contracts  the  name  had  been  changed 
from  Family  Group  Union  Association  to  the  Na- 
tional Reserve  Insurance  Company,  but  it  was  the 
same  management,  the  same  set-up  exactly. 

Q.  Well,  it  was  only  the  National  Reserve  In- 
surance Company  which  [60]  issued  policies  during 
the  tAvo  vears  we  have  here,  w^asn't  if? 

A.  I  believe  that  is  correct.  Those  dates  would 
have  to  be  confirmed  from  the  minutes. 

Q.  That  is  w^hat  we  want  to  find  out  in  this 
case,  exactly  what  kinds  of  policies  were  issued 
during  these  tw^o  years,  1939  and  1940.  I  believe 
you  can  answ^er  this:  Referring  to  these  last  four 
policies  in  this  Exhibit  1,  w^iich  show  that  they 
were  issued  by  Family  Group  Union  Association, 
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were   such   policies   or   similar   forms    outstanding 

during  1939  and  1940? 

A.     That's  right,  yes. 

Q.  The  policies  of  the  type  shown  by  the  first 
three  sjjecimens  from  the  top  down  in  this  exhibit 
are  of  the  kind  which  were  issued  by  National 
Keserve  Insurance  Company? 

A.     That  is  right. 

Q.     During  the  taxable  years'? 

A.     That  is  right. 

Q.  And  policies  of  that  type  also  were  out- 
standing from  the  date  of  issuance? 

A.     That  is  correct. 

Q.  Were  policies  of  that  kind  issued  before 
1939  ? 

A.  That  date — you  would  have  to  confirm  that 
date. 

Q.  Well,  the  record  shows  there  was  a  change 
of  name  of  the  corporation  in  1936.  Is  that  correct  ? 

Mr.  Cox:  There  was  no  business  done  bv  the 
National  Reserve  Insurance  Company  from  the 
date  of  its  incorporation  in  1934  until  1936,  at  which 
time  its  name  was  changed  from  Franklin  Mutual 
Benefit  to  the  Family  Group  Union  Association, 
and  on  April  22,  1938,  the  name  was  changed  from 
Family  Group  [60]  Union  Association  to  National 
Reserve  Insuratice  Company.  But  the  articles  of 
incorporation  and  the  by-laws  and  policies  all  re- 
mained identical.   It  wasn't  a  new  corporation. 

Mr.  Crouter:     Now,  referring  to  the 
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The  Court:  That  is  to  be  considered  in  the 
record,  is  it? 

Mr.  Crouter:  That  is  his  coimsers  explanation. 
I  believe  it  is  helpful.  It  is  not  directly  material 
on  the  issues. 

The  Court:     Very  well. 

By  Mr.  Crouter: 

Q.  Eeferring  to  the  first  paper  in  Exhibit  1, 
here,  in  the  provision  here,  ''Reserve  or  Mortality 
Fund, ' '  that  reads : 

"After  the  first  month  25%  of  the  first  vear's 
premium  and  66-2/3%  of  all  subsequent  payments 
will  be  i)laced  in  this  fund,  for  the  purpose  of  pay- 
ment of  claims  and  expenses  incidental  thereto." 

A.     That  is  correct. 

Q.  Now,  is  there  a  similar  provision  in  these 
other  policies?  A.     Yes. 

Q.  The  second  one  apparently  is  identical,  isn't 
it?  A.     Yes. 

Q.  That  is  paragraph  11  of  the  second  policy 
from  the  top  down? 

A.     Reserve  or  mortuary  fund,  yes. 

Q.  The  third  policy  has  50  per  cent  instead  of 
25  per  cent,  does  it  not?  A.     Yes. 

Q.     The  third  one  reads,  for  the  record: 

"After  the  first  month  (50%)  of  each  payment 
of  the  first  year's  premium  and  (66-2/3%)  of  all 
subsequent  payments  will  be  placed  in  this  Fund, 
for  the  purpose  of  payment  of  claims  and  expenses 
incidental  thereto." 

I  notice  that  the  form  is  one  wliich  a])parently 
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was    issued    by    Family    Group    Union    Associa- 
tion? [61] 

A.     Yes. 

Q.  Or  is  a  type  issued  by  them,  and  also  has  a 
similar  provision  of  50  per  cent  for  the  tirst  year 
and  66-2/3  per  cent  for  subsequent  payments? 

A.     That  is  right. 

Q.  Now,  by  following  questions  will  relate  par- 
ticularly to  the  monies  which  were  actually  paid 
to  the  company  and  handled  by  the  company.  Now, 
first,  as  to  the  $167.67  which  you  testified  about, 
which  was  deposited  with  the  State  Treasurer,  just 
what  was  the  background  of  that,  and  why  was  that 
amount  deposited? 

A.     Could  I  show  you  this  ledger  sheet? 

Q.  Yes,  I  will  be  glad  to  see  it.  Do  I  understand 
this  is  a  ledger  of  the  Petitioner's? 

A.  This  is  the  original  ledger  sheet  of  the  Peti- 
tioner. When  these  companies  began  business  un- 
der this  Arizona  Statute,  they  w^ere  required  by 
a  certain  day  to  have  on  deposit  with  the  State 
of  Arizona  $2,000.00  and  so  this  company  started 
— made  their  first  deposit  back  here  in  September 
of  1937.  They  deposited  $1,000.00.  There  is  the 
cash  journal  sheet  number,  and  they  came  down  to 
the  end  of — or  down  to  this  date  in  1938,  when 
we  had  on  deposit  in  cash  with  the  State  of  Arizona 
$1,833.30. 

Q.     That  is  at  the  end  of  1938? 

A.     That  is  right. 

Q.     Now,   right   there,  is  that  a   fund   which   is 
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tied  iq3  with  your  State   Insurance  requirements, 

or  does  that  relate  to  something  else? 

A.  That  is  required  by  the  State  Insurance  re- 
quirements. 

Q.  Do  you  know  what  that  requirement  is?  Is 
that  a  printed  instruction  or  regulation?  [62] 

A.  That  is  a  printed  instruction  which  said  all 
nmtual  companies  to  start  must  have  a  certain 
number  of  members,  and  within  a  given  length  of 
time  they  must  have  on  deposit  the  sum  of  $2,000.00, 
and  that  each  year  thereafter,  until  they  have  on 
deposit  with  the  State  $10,000.00,  a  given  percent- 
age must  be  deposited,  which  in  some  cases  was — 
well,  it  was  one  per  cent  of  your  revenue  each  year, 
had  to  be  deposited  with  the  State  of  Arizona  until 
the  entire  fund  was  $10,000.00. 

Mr.  Cox:  This  is  objectionable.  This  is  all  a 
l)art  of  the  statute.    I  mean,  this  is  statutory. 

Mr.  Crouter:  But  I  want  to  get  at  the  figures, 
what  was  actually  done. 

Mr.  Cox:     Well,  that  is  one  percent. 

Bv  Mr.  Crouter : 

Q.  That  one  percent,  did  it  constitute  one  per 
cent  of  all  premiums  paid,  w^e  will  say — that  one 
percent  ? 

A.  That  one  percent  would  be  based  upon  all 
premiums  paid. 

Q.  So  that  at  the  end  of  1938  the  total  amount 
was  $1,833.30?  A.     Yes. 

Q.     Is  that  the  only  amount  that  was  on  deposit 
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with  any  branch  of  the  State  Government  there  in 

connection  with  insurance  business? 

A.     That  is  right. 

Q.  All  right.  Now,  was  that  same  account  main- 
tained through   1939  and  1940? 

A.     Yes,  that  is  right. 

Q.  Now,  what,  if  anything,  would  be  charged 
against  such  an  account?  Would  that  be  used  to 
guarantee  payments  of  judgment  recoveries,  or  any- 
thing of  that  sort  ?  [63] 

A.  If  the  comj)any  became  inoperative  and  there 
were  outstanding  claims  after  a  company  was  ad- 
judged incapable  of  operating  further,  from  the 
standpoint  of  the  public  good,  then  they  would  have 
the  amovmt  of  money  to  liquidate  outstanding 
claims. 

Q.  In  1939  were  there  any  addition  to  that 
fund  ? 

A.  In  1939  we  took  this  money  down  in  cash 
and  substituted  $2,000.00  worth  of  bonds.  They 
were  United  States  Savings  Bonds,  Series  G,  so 
that  during  1939  we  made  an  addition  to  the  fund 
of  that  difference  right  there,  that  $167.70. 

Q.  Now,  what  is  that  $2,000.00— the  face  amount 
or  the  real  cash  value  of  those  bonds? 

A.    That  was  the  face  amount. 

Q.  So  that  the  sum  might  be  more  nearly  equal 
to  the  exact  amount  which  was  withdrawn? 

Mr.  Cox:  Well,  I  think  the  Court  will  take 
judicial  notice  that  Series  G  bonds  are  payable  in 
their  face  amount. 
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Mr.  Crouter:  Very  well.  I  hadn't  checked  that 
recently.    I  didn't  know  that  was  the  type  you  had. 

The  Witness:     Those  are. 

By  Mr.  Crouter : 

Q.  Now,  at  the  end  of  1939,  what  was  the  total 
amount  you  liad  with  any  branch  of  the  State  in 
connection  with  insurance  business? 

A.     $2,000.00. 

Q.     Those  bonds?  A.     Yes,  sir.  [64] 

Q.     Was  there  any  change  in  1940? 

A.     Yes,  sir. 

Q.     What  change  was  there? 

A.     In  January  we  put  in  $789.47. 

Q.     Was  that  in  addition  to  the  bonds? 

A.  In  addition  to  the  bonds.  That  was  in  cash, 
C.  D.  Page  71. 

Q.  Were  those  payments  merely  in  accordance 
with  the  one  percent  requirement  which  has  been 
referred  to?  A.     That  is  right. 

Q.     One  percent  of  the  premium  payments? 

A.     That  is  right. 

Q.  Referring  to  your  testimony  about  your  pre- 
mium income  and  the  allocation  of  a  certain  total 
to  the  mortuary  fund  and  also  a  total  to  operating 
expense  fiuid,  how  were  those  allocations  deter- 
mined ? 

A.  On  the  basis  of  the  requirement  in  the  policy 
contract,  and  those,  of  course,  were  approved  on 
the  basis  of  what  we  looked  upon  as  the  State 
Statute  and  the  State  requirement. 

Q.     Have  you  given  to  the   Court  here  all  the 
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figures  regarding  total  premimn  income, — I  mean 
the  total  amount  of  premium  income  on  all  policies  ? 
Is  that  the  total  of  all? 

A.  It  is.  The  sum  of  the  two  would  be  the  total 
of  it. 

Q.     And  no  other  funds? 

A.     And  no  other  funds. 

Q.  No  i)art  of  the  premiums  then  have  been 
recorded  or  allocated  to  any  other  account? 

A.     No,  sir. 

Q.  Then  looking  at  your  1939  figures,  which 
you  gave  in  your  testimony  on  direct,  as  I  recall 
it,  your  figures  were  $11,990.00  and  something,  and 
that  amount  as  given  was  allocated  to  the  mortuaiy 
fund? 

A.     That  is  correct. 

Q.  And  you  had  $17,858.15  allocated  to  the  ex- 
pense fund? 

A.     That  is  correct. 

Q.  How  much,  if  any  amount,  did  the  State 
require  be  allocated  for  general  operating  expenses  ? 

A.  Well,  everything  that — any  amoimt  outside 
of  the  mortuary  fund  requirements  would  be  for 
operating  expenses. 

Q.  Do  you  know  whether  that  was  a  certain  per- 
centage of  the  State  requirements,  or  what  it  was 
based  upon? 

A.  I  don't  think  that  it  would  be  u^jon  a  spe- 
cifically named  percentage,  excepting  that  it  was 
to  be  sufficient  to  carry  the  necessarv  reserves.   All 
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these  contracts  are  on  the  same  basis  and  all  reflect 

the  American  Experience  Mortality  Table. 

Q.  Did  the  Petitioner  at  the  end  of  1939  have 
an  exact  sum  in  cash  of  $11,990.08  actually  main- 
tained in  any  definite  place  for  this  purpose  alone? 

A.     That  is  right. 

Q.     Where  was  that? 

A.  Either  in  the  bank  or  in  bonds,  or  on  deposit 
with  the  State. 

Q.     Would  it  be  in  all  three  of  those  places? 

A.     It  could  be. 

Q.  Let's  see  how  this  is  marked.  I  mean,  is 
that  your  original  record? 

A.     No.   This  is — oh,  on  my  original  record  ?  {_Q^^ 

Q.  Let's  see  how  any  of  those  funds  are  kept 
on  the  original  record? 

A.  Well,  you  take  for  instance, — let's  get  back 
to  some  of  these  transfer  sheets.  We  tried  to  get 
these  in  shape  last  night,  and  we  had  our  troubles. 

Q.  If  you  can  show  me  any  total  making  up  a 
part  of  that,  or  representative  items  in  the  captions 
of  your  accounts,  will  you  do  that? 

A.  Yes,  I  can  do  that.  Let  me  have  the  book 
of  minutes,  please.  I  want  a  statement  of  the  status 
of  our  mortuary  fund.  This  will  give  it  to  you, 
Mr.  Crouter. 

Q.  Do  you  have  some  part  of  an  item  of 
$11,990.00  in  mortuary  fund  for  1939? 

A.  This  is  at  the  end  of  1939.  This  is  an  analvsis 
of  the  mortality  fund  as  of  December  31st.    Net 
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requirement  in  reserve  account,  $14,509.00.  That  is 

our  figure,  isn't  it? 

Q.  This  is  a  loose-leaf  notebook.  Is  that  an 
original  record"? 

A.     This  is  our  minute  book. 

Q.     Your  minute  book  ^. 

A.  And  this  report  was  submitted  to  the  officers 
of  the  company  by  me,  as  a  part  of  my  annual 
report  for  1939,  and  was  made  a  part  of  the  min- 
utes. 

Q.  Now^,  is  that  a  figure  which  w^as  merely  com- 
puted in  accordance  with  the  State  requirement  to 
show  what  reserve  you  should  have  at  the  end  of 
that  year  and  that  you  were  required  by  law  to 
have?  A.     That  is  right. 

Q.  I  notice  it  reads,  ^^Net  reserve  in  accounts  for 
future  death  claims,''  and  you  have  an  item  of 
$14,509.99?  A.     That  is  right.  [67] 

Q.  And  to  make  the  rest  of  the  total  there,  there 
is  another  net  requirement  in  reserve  account  for 
future  sick  and  accident  claims,  $149.58;  total  re- 
serve for  all  claims,  $14,659.57? 

A.     That  is  right. 

Q.  That  was  just  a  bookkeeping  record  then  of 
tlie  company,  wasn't  it?  A.     No. 

Q.  To  show^  the  legal  requirements  as  to  re- 
serves ? 

A.     No — yes,  it  is  a  bookkeeping  record. 

Q.  But  did  it  represent  any  actual  funds  of  that 
identical  amount  which  was  maintained  any  place? 

A.     Yes,  and  liere  is  the  historv  of  it.    We  had 
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deposited  in  the  Valley  National  Bank,  $5,325.07; 

deposited   in  the   First   National   Bank,   $2,500.00; 

cash  on  hand,  $432.68;  cash  on  deposit  in  the  State 

of  Arizona,  $2,000.00;  secured  by  note  receivable, 

Mitchell,   $285.00;   secured   note   receivable,   Tyler, 

$52.16. 

Q.  Did  you  have  a  similar  analysis,  then,  for 
1940?  A.     I  believe  so. 

Q.  There  is  a  summary  that  can  be  located  here 
for  1940?  A.     Yes,  it  can. 

Q.  With  respect  to  that  same  exhibit  you  have 
here  for  1939,  and  taking  that  as  representative, 
have  you  computed  the  exact  percentage  so  that  you 
can  say  whether  it  is  within  the  50  per  cent  require- 
ment in  some  of  the  policies,  or  as  to  all  policies, 
or  it  is  less  in  some  cases? 

A.  No,  except  for  the  first  year,  the  contract 
provides  that  in  the  first  year  certain  percentages 
which  can  be  less  than  25  per  cent  [68]  are  to  be 
set  aside  for  mortuary  purposes,  but  after  the  first 
year  a  minimum  of  50  per  cent,  and  in  all  contracts 
we  put  66-2/3  per  cent  into  the  mortuary  fund. 

Q.  Why  for  1939,  then  do  we  have  a  figure  of 
$17,000.00  plus  for  operating  expenses,  and  only 
$11,990.00  for  your  mortuary  fund? 

A.  Oh,  I  see  where  our  difficulty  is.  This  is  the 
net  requirements  after  having  paid  the  death  claims. 
From  our  total  income  in  1939  for  mortuary  pur- 
poses, we  received  $11,990.08  and  we  had  an  inven- 
tory fund  from  the  previous  year  of  $8,095.46.  I 
would  be  glad  to  put  this  in  as  an  exhibit,  if  you 
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need  this.  We  disbursed  for  claims  $5,425.00,  leav- 
ing a  gain  in  the  mortuary  fund  for  1939  of 
$6,564.67,  which  added  to  our  inventory  gives  a 
required  mortuary  reserve  of  $14,659.57,  which  is 
that  which  is  set  forth  in  this  exhibit  that  w^e 
talked  about. 

Q.  You  are  familiar  with  the  fact,  are  you  not, 
that  there  was  considerable  controversy  between  the 
insurance  companies  over  there  and  the  Insurance 
Commissioner  as  to  whether,  in  the  first  i)lace,  the 
State  Insurance  Commissioner  could  regulate  your 
insurance  companies  in  Arizona*? 

A.     There  was  some  controversy  on  that  point. 

Q.  And  wasn't  there  a  suit  of  the  Pioneer 
Mutual  Benefit  Association  against  the  Corporation 
Commissioner  on  that  subject? 

A.    Yes. 

Q.  Do  you  recall  that  that  went  to  the  Supreme 
Court  and  was  decided  by  that  court  in  1942? 

A.     Yes.  [69] 

Mr.  Cox:  I  object.  The  citation  can  be  given 
to  the  Court,  and  this  whole  thing  is  a  question  of 
law. 

Mr.  Crouter:  I  will  be  glad  to  stipulate  that  we 
can  both  refer  to  that  case  and  merely  consider  it 
for  reference  purposes  in  connection  with  the  case 
here,  if  that  is  agreeable? 

Mr.  Cox:     Yes. 

The  Court:     So  understood. 

Mr.  Crouter:  The  case  is  the  Pioneer  Mutual 
Benefit  Association  vs.  Co]']u)]'ati(Mi  Commission, 
decided  in  1942,  123  Pacific  2nd  828. 


National  Reserve  Insurance  Co.  75 

(Testimony  of  William  Wahl.) 

By  Mr.  Crouter: 

Q.  In  1939  and  1940,  what  position  did  the  Peti- 
tioner take  with  respect  to  the  authority  of  the 
Corporation  Commission  to  regulate  its  insurance 
requirements? 

A.  May  I  just  elaborate  what  I  really  know 
about  that  particular  situation,  which  probably  will 
better  answer  your  question. 

Q.  Well,  can  you  answer  the  question  according 
to  your  own  knowledge?  A.     Yes. 

Q.  I  w^ould  like  to  have  it  answered,  as  best  you 
can.  It  has  a  bearing  on  the  maintenance  of  a 
mortuary  reserve.  That  is  w^hat  we  are  chiefly  in- 
terested in. 

A.     Our  position  was  it  was  required. 

Q.  And  was  a  definite  sum  maintained,  in  ac- 
cordance with  the  State  Regulations? 

A.     That's  right. 

Q.  Even  though  other  companies  were  contest- 
ing it? 

A.  That  is  right.  They  all  had  to  maintain 
it.  [70] 

Q.  But  it  was  maintained  among  your  own 
records  in  the  manner  you  have  indicated  for  1939  ? 

A.     Yes,  sir. 

Q.  Do  you  know  whether  1940  was  similar,  as 
to  bonds,  and  cash,  and  so  forth? 

A.     It  was. 

Q.  Now,  referring  to  the  figures  you  have  in 
that   table,   like   the   $17,000.00   for   operating   ex- 
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penses,  is  that   a  residuary  figure  also,   after  ex- 
penses for  the  year  have  been  paid? 

A.     That  is  correct. 

Q.  Do  you  have  any  figures  there  that  you  could 
supply  us,  perhaps  in  a  table,  showing  the  amount 
at  the  beginning  of  the  year  and  the  amount  ex- 
pended by  months? 

A.     We  can  give  it  for  both  years. 

Q.  We  might  have  it  worked  up  so  that  we  could 
have  it  presented  at  the  next  session  on  the  case 
here.  Mr.  Wahl,  was  there  any  element  of  discre- 
tion left  with  the  company  officers  as  to  how  much 
would  be  allocated  to  the  mortuary  fund  and  how 
much  for  insurance,  incidental  expenses,  and  so 
forth? 

A.  No,  there  was  not,  after  the  policy  contract 
was  approved. 

Q.  Well,  would  each  policy  be  si:>ecifically  ap- 
proved in  the  Insurance  Office,  or  just  the  form 
of  it? 

A.  No,  each  policy  would  be  specifically  ap- 
proved. 

Mr.  Cox :  I  am  sure  he  is  mistaken  on  that.  You 
mean  by  '^each  one,''  written  for  each  individual 
to  whom  it  was  issued? 

Mr.  Crouter:     That  is  my  question.  [71] 

Tlie  Witness:  Oh,  I  misunderstood  vou.  Each 
policy  form.    I  am  sorry. 

By  Mr.  Crouter: 

Q.  In  connection  with  tlie  portion  maintained 
for  claims,  a  part  of  that  was  just  for  operating 
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expenses  or  could  be  used  for  operating  expenses 

in  connection  with  claim  investigations,  couldn't  it? 

A.  Well,  the  statute  under  which  we  were  oper- 
ating provided  that  expenses  incidental  to  the  settle- 
ment of  claims  were  an  acceptable  deduction  from 
our  mortuary  fund  and  could  be  paid  out  of  that 
fund,  but  nothing  else. 

Q.  Could  attorney's  fees,  for  instance,  in  con- 
testing a  claim? 

A.     Could  be  interpreted  that  w^ay,  yes  sir. 

Q.  Do  you  know  as  a  fact  whether  attorney's 
fees  were  paid  out  of  either  of  those  funds,  or  it 
would  be  out  of  your  expense  and  claim  fund  for 
both  of  the  years  involved  here? 

A.     They  could  have  been. 

Q.     Do  you  know,  in  fact  ? 

A.  I  would  have  to  refer  to  the  ledgers  here. 
There  could  have  been  and  there  might  have  been. 
I  would  have  to  refer  to  the  ledger  to  see. 

Q.  I  would  like  to  have  you  do  that  before  we 
continue  this  case.  Mr.  Wahl,  will  you  kindly 
examine  what  I  imderstand  to  be  the  1939  return 
of  the  Petitioner  and  state  whether  that  is  the 
original    (handing  document  to  witness)  ? 

A.     That  is,  sir. 

Mr.  Crouter:  The  Respondent  otfer  this,  if  the 
Court  please.  I  believe  it  is  agreeable  to  do  so 
out  of  turn. 

Mr.  Cox:     No  objection.  [72] 

Mr.  Crouter:  The  record  shovrs  this  is  the  1939 
original  corporation  income  and  excess  profits  re- 
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turn  of  the  National  Reserve  Insurance  Company 

for  the  calendar  year  1939,  filed  with  the  Collector 

for  the  District  of  Arizona. 

The  Court:     It  will  be  received  in  evidence  as 

Respondent's  Exhibit  A. 

(The  corporation  income  and  excess  profits 
return  for  1939  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit A.) 

Mr.  Crouter:     The  1940  return  also  is  offered. 

By  Mr.  Crouter: 

Q.     Is  that  the  original   (indicating)  ? 
A.     That  is  the  original,  sir. 
Mr.  Crouter:     That  is  offered  in  evidence. 
Mr.  Cox:     No  objection. 

The  Court:  It  will  be  received  in  evidence  as 
Respondent's  Exhibit  B. 

Mr.  Crouter:  That  is  a  similar  return  for  1940 
of  the  same  Petitioner,  and  it  was  filed  in  the  Dis- 
trict of  Arizona. 

(The  corporation  income  and  excess  profits 
return  for  1940  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 
B.) 

Mr.  Crouter:  I  think  that  is  all,  if  the  Court 
please. 

Tlu'  Court:     Anything  further  of  tliis  witness? 

Mr.  Cox:  I  would  like  to  straighten  out  one 
matter. 
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Redirect  Examination 

By  Mr.  Cox : 

Q.  You  stated  one  percent  was  required  by  the 
State,  Mr.  Wahl.  I  refer  to  the  Act  which  requires 
$1.00  out  of  every  thousand,  and  I  would  like  to 
correct  that.  [73] 

Mr.  Cox:  That  is  right.  I  believe  the  Court 
will  take  judicial  notice  of  the  laws  of  the  State 
of  Arizona,  and  would  the  Court  particularly  like 
to  have  this? 

The  Court :  I  suggest  you  had  better  put  it  with 
the  record,  so  that  it  will  be  convenient. 

Mr.  Cox:  I  have  plenty  of  copies  of  this  Act 
here  he  is  referring  to. 

The  Witness:     I  was  mistaken  there,  Mr.  Cox. 

By  Mr.  Cox: 

Q.     What  is  that? 

A.     That  is  $1.00  per  thousand. 

Q.     Per  thousand. 

A.  Per  thousand  of  insurance;  $1.00  per  thou- 
sand of  insurance  in  force.  '- 

The  Court :  If  you  want  to  introduce  the  statute 
of  the  State, 

Mr.  Cox:     Yes,  I  do. 

Mr.  Crouter:     That  is  agreeable  to  me. 

The  Court:  It  will  be  received  in  evidence  as 
Petitioner's  Exhibit  4. 

(The  statute  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
No.  4.) 
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Mr.  Crouter:  I  would  merely  like  to  have  the 
understanding  that  if  there  should  be  any  correction 
between  this  and  the  official  edition 

Mr.  Cox:  They  may  be  made,  yes.  This  was 
furnished  to  me  by  the  Secretary  of  State  as  a 
mimeographed  copy. 

The  Court :     Very  well.  Anything  f virther  ? 

Mr.  Cox:     That  is  all. 

Mr.  Crouter:  Just  one  question,  if  the  Court 
please.  There  is  one  question  I  neglected  to  ask 
before. 

The  Court :     Very  well.  [74] 

Recross  Examination 
By  Mr.  Crouter: 

Q.  Referring  to  Exhibit  3  in  evidence,  and 
Article  XVI  to  which  your  attorney  referred,  I 
notice  that  this  provides  that  the  death  benefit  fund 
shall  be  created,  maintained,  and  so  forth,  50  per- 
cent for  the  first  year  and  then  66-2/3  percent.  And 
then  it  has  this  provision,  '^The  money  in  the 
Death  Benefit  Fund  shall  be  used  for  the  payment 
of  death  losses,  however,  the  Board  of  Directors 
may  set  aside  a  portion  of  the  savings  in  said  fund 
for  the  purpose  of  organizing  a  legal  reserve  life 
insurance  company,  and  shall  issue  in  Jaiuiary  of 
every  year'',  a  certain  certificate  and  so  forth. 

A.     Yes. 

Q.  Now,  was  that  provision  still  in  effect  in  1939 
and  1940^?  A.     Yes. 
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Q.  Was  that  a  part  of  the  fund  you  referred 
to  here, — those  figures'?  A.     That  was. 

Q.  Can  you  tell  us  how  much  of  it  was  used  for 
this  purpose  ? 

A.     You  mean  on  this  exhibit  here? 

Q.  Yes,  the  funds  allocated  to  mortuary  and  to 
claims  ? 

A.  No,  that  exhibit  here  is  after  the  deduction 
has  been  made  for  refunds  to  policy  holders  re- 
ferred to  in  here. 

Q.  Could  you  also  give  us  figures,  then,  as  to 
how  much  was  handled  under  Article  XVI  here  for 
each  of  those  years  ?  A.     For  this  purpose  ? 

Q.    Yes.  A.    Yes,  we  can.  [75] 

Q.  Are  those  figures  summarized  so  that  you 
can  give  them  now,  or  would  you  have  to  work 
through  here  to  do  so? 

A.  As  I  say,  I  owe  you  an  apology  for  being 
at  a  disadvantage  here,  but  as  I  say  I  didn't  see 
these  books  until  last  night 

Mr.  Cox:  I  would  like  to  ask  one  question  in 
connection  with  this  cross  examination. 

The  Court:     Very  well. 

Kedirect  Examination 
By  Mr.  Cox: 

Q.  Is  it  not  true  that  the  Commission  required 
cash  refunds  to  policy  holders  under  the  provision 
of  Article  XVI  of  the  by-laws  referred  to? 

A.     That  is  right. 
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Q.  And  the  money  referred  to  therein  as  a  por- 
tion of  the  savings  in  said  fund,  that  was  inter- 
preted as  a  portion  of  the  net  amount  set  aside 
during  each  calendar  year;  is  that  correct? 

A.     That  is  right. 

Q.  And  the  requirement  there  for  50  per  cent 
of  the  first  year's  assessment  and  66-2/3  per  cent 
thereafter  was  in  excess  of  the  amount  required 
by  the  Commission  for  mortuary  purposes? 

A.    Yes.  • 

Q.  The  excess  premiimi  charged  has  been  by 
order  of  the  Commission  refunded  in  cash  to  policy 
holders;  is  that  correct? 

A.  Yes,  that  is  right,  or  the  net  amount  shown 
in  mortuary  funds  is  after  making  refunds. 

Q.     To  policy  holders? 

A.     To  policy  holders.  [76] 

Q.  Those  refunds  are  shown  in  the  deficiency 
statement  of  the  Collector  of  Internal  Reveinie,  are 
they  not  ?  A.     Yes,  that  is  right. 

Q.  And  the  refunds  mentioned  in  that  deficiency 
statement  is  the  same  money  that  is  referred  to  in 
Article  XVI  of  the  by-laws;  is  that  correct? 

A.  Yes,  under  the  refunds  to  members,  that  is 
right. 

Mr.  Cox :     That  is  all. 

Mr.  Crouter:     No  further  questions. 

The  Court:  Very  well,  gentlemen.  You  have 
just  the  one  witness  now? 

Mr.  Cox :     Just  the  one  witness,  your  Honor. 
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The  Court:     Then  we  will  suspend  until  9:30. 

The  Court:  And  now  that  you  gentlemen  kiiow 
what  Mr.  Crouter  wants,  I  suggest  you  get  that  data 
up  for  him,  and  as  to  things  that  are  facts,  there  is 
no  use  in  taking  the  time  and  the  attention  of  the 
witness  in  proving  them;  when  we  know  they  are 
facts,  because  that  is  what  we  want  to  get  in  here. 


The  hearing  in  the  above-entitled  proceeding 
was  resumed  on  this,  the  28th  day  of  November, 
1944,  before  the  Honorable  William  W.  Arnold, 
Judge  of  The  Tax  Court  of  the  United  States, 
pursuant  to  adjournment  heretofore  taken. 

Appearances:     (Same  as  heretofore  noted.) 

PROCEEDINGS 

The  Clerk:  Docket  No.  112638,  National  Re- 
serve Insurance  Company.  ;.,... 

Mr.  Cox:  May  it  please  the  Court,  during  ;the 
evening  counsel  got  together  and  obtained  the  fig- 
ures from  Mr.  Wahl  we  deemed  necessary  and  [77] 
we  agreed  wouldn't  need  Mr.  Wahl  further.  W,e 
ask  Mr.  Wahl  be  deemed  excused  by  this  Court. 
Mr.  Crouter  has  some  exhibits  to  offer. 

Mr.  Crouter:     That  is  agreeable. 

The  Court:     That  is  all  right. 

Mr.  Cox:  I  offer  the  official  minutes  of  the 
company,  the  company's  copy  of  the  general  Order 
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No.  160-1  from  the  Arizona  Corporation  Commis- 
sion. 

Mr.  Crouter:     No  objection. 
The  Court:     It  will  be  received  in  evidence  as 
Petitioner's  Exhibit  No.  5. 

(The  said  minutes  so  offered  and  received  in 
evidence  was  marked  Petitioner's  Exhibit  5, 
and  made  a  part  of  this  record.) 

Mr.  Cox:  I  offer  in  evidence  from  the  official 
minutes  of  the  company  the  company's  copy  of 
general  Order  No.  165-1  from  the  Arizona  Corpo- 
ration Commission. 

Mr.  Crouter:     I  have  no  objection. 
The  Court:     It  will  be  received  in  evidence  as 
Petitioner's  Exhibit  No.  6. 

(The  said  minutes  so  offered  and  received 
in  evidence  was  marked  Petitioner's  Exhibit  6, 
and  made  a  part  of  this  record.) 

Mr.  Cox:  May  it  please  the  court,  that  is  all  of 
my  offer  at  this  time.  Mr.  Crouter  has  some  offer 
concerning  Mr.  Wahl's  testimony. 

Mr.  Crouter:  If  the  court  please,  I  just  have  a 
few  documents  to  offer  here.  The  respondent  would 
like  to  offer  at  this  time  a  verbatim  copy  of  a  docu- 
ment, the  original  of  which  was  identified  by  Mr. 
Wahl  yesterday.  That  is  an  analysis  of  the  mor- 
tality fund  as  of  Decem])er  31,  1939.  Tender  his 
testimony,  as  I  recall,  that  was  contained  in  the  [78] 
loose-leaf  note])ook  he  testified  al)out. 

Mr.  Cox:     The  official  minutes? 
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Mr.  Crouter:     The  official  minutes. 

The  Court:     Is  there  any  objection? 

Mr.  Cox :     It  may  be  received.  I  have  no  objection. 

The  Court :  It  will  be  received  in  evidence  as 
Respondent's  Exhibit  C. 

(The  said  analysis  so  offered  and  received 
in  evidence  was  marked  ResiJondent 's  Exhibit 

C,  and  made  a  part  of  this  record.) 

Mr.  Cox:  Might  I  ask  your  Honor,  if  Exhibits 
A  and  B  are  in  evidence,  the  tax  returns? 

The  Court:     Mv  notes  so  show  it. 

Mr.  Crouter:  The  respondent  also  offers,  if  the 
court  please,  a  summary  from  the  records  of  the 
petitioner  headed  ''Mortuary  Fund  Balance  in  Re- 
serve January  1,  1939'',  and  also  showing  the  total 
reserve  at  the  end  of  December,  December  31,  1940. 
In  other  words,  it  covers  the  two-year  period  here. 
I  offer  that  as  Respondent's  Exhibit  D. 

Mr.  Cox:     I  have  no  objection. 

The  Court:  It  will  be  received  in  evidence  as 
Respondent's  Exhibit  D. 

(The  said  summary  so  offered  and  received 
in  evidence  was  marked  Respondent's  Exhibit 

D,  and  made  a  part  hereof.) 

Mr.  Crouter :  The  respondent  also  offers  a  sched- 
ule showing  an  analysis  of  mortality  fund  as  of 
December  31,  1940.  This  particularly  shows  the 
exact  location  of  the  various  items  comprising  the 
total.    That  would  be  Exhibit  E.  [79] 

The  Court:     Do  you  have  any  objection? 
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Mr.  Cox:     No  objection,  your  Honor.  ^ 

The  Court:  It  will  be  received  as  Respondent's 
Exhibit  E. 

TTlie  said  schedule  so  offered  and  received 
in  evidence  was  marked  Respondent's  Exhibit 
E,  and  made  a  part  hereof.) 

Mr.  Crouter:  The  respondent  would  also  like  to 
offer,  the  original  of  the  petitioner's  general  ledger 
account  which  is  headed  ^^Income-Premium  Re- 
newals-Mortality Fund."  This  comprises  three 
original  sheets  from  the  general  ledger,  with  writ- 
ing and  figures  on  both  sides.  If  this  is  received 
we  v/ould  like  to  have  permission  to  withdraw  the 
original  and  substitute  a  photostatic  copy  for  the 
original,  so  the  original  may  be  returned. 

Mr.  Cox:     There  is  no  objection. 

The  Court:  It  will  be  received  as  Respondent's 
Exhibit  F. 

(The  said  general  ledger  account  so  offered 
and  received  in  evidence  was  marked  as  Re- 
spondent's Exhibit  F,  and  made  a  part  of  this 
record.) 

The  Court :  Leave  will  be  given  to  withdraw  the 
original  upon  substitution  of  a  photostatic  copy. 

Mr.  Crouter:  That  comprises  the  Respondent's 
case,  if  the  court  please. 

Mr.  Cox:  Mr.  Amos  Betts  is  still  in  the  White 
Memorial  Hospital.  The  Southern  Pacific  doctor, 
attending  him,  advices  me  that  they  fear  complica- 
tions, and  he  will  be  unable  to  attend  the  trial 
today.    I  ask  that  the  case  either  remain  open  for 
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the  further  taking  of  his  testimony  at  a  later  time 
(luring  this  calendar  or  that  the  court  grant  permis- 
sion to  take  a  deposition  of  Mr.  Betts  in  Phoenix, 
to  be  made  a  part  of  this  record.  [80] 

He  came  to  California  for  the  purpose  of  testify- 
ing and  broke  his  collar  bone  on  the  train  on  the 
way  over. 

The  Court:  What  does  counsel  for  the  respond- 
ent say? 

Mr,  Crouter:  In  that  respect  my  only  observa- 
tion is  that  I  want  to  cooperate  with  the  court  and 
counsel  and  secure  this  man's  testimony,  if  they 
deem  it  is  essential. 

I  point  out  we  have  the  written  regulations  of 
the  Insurance  Department.  As  I  understand  he 
was  then  and  perhaps  still  is  connected  with  the 
Insurance  Department. 

As  to  the  question  of  tking  the  deposition  at 
Phoenix,  the  amount  of  deficiency  is  the  sum  of 
$734.53.  That  is  for  one  year.  And  there  is  an- 
other year.  The  total  amount  is  $1,822.12.  While 
that  is  not  determinative  of  what  action  respond- 
ent or  the  court  would  take  in  securing  evidence, 
I  am  wondering  whether  we  couldn't  make  arrange- 
ments to  have  Mr.  Betts  testify  sometime  during 
this  week,  if  he  is  able,  or  take  his  deposition  while 
he  is  still  in  the  city. 

Mr.  Cox:  Your  Honor,  that  was  my  idea.  The 
only  thing  is  if  the  doctors  should  deem  it  neces- 
sary for  him  to  be  returned  home  by  plane  directly 
from  the  hospital  it  would  place  the  petitioner  in 
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a  bad  position.  The  petitioner  has  stated  before 
he  will  vow  to  the  court  Mr.  Betts  anticipated  to 
testify  as  he  testified  on  previous  cases,  that  not 
only  was  this  reserve  required  but  that  the  ap- 
proval of  the  policies  was  required  by  order,  and 
that  no  policy  would  be  approved  unless  that  policy 
had  in  it  a  portion  for  placing  in  the  mortuary 
reserve  fund  at  least  50  percent  of  the  i3remium 
income  after  the  first  year.  All  policies  submitted 
for  approval  [81]  were  submitted  by  the  Corpora- 
tion Commission  of  Arizona  to  actuaries  and  the 
actuaries  reported  to  the  Commission  that  the  re- 
serves set  up  in  the  policies  were  sufficient  to  meet 
the  requirements  of  the  American  experience  table 
of  mortality,  plus  a  Sy^  prcent  accretion  or  approxi- 
mation thereof. 

Mr.  Betts  is  Chairman  of  the  Arizona  Corpora- 
tion Commission,  under  which  the  Insurance  De- 
partment operates,  and  we  feel  that  testimony  hav- 
ing been  given  before  would  not  be  varied  at  this 
time. 

The  Court:  Counsel  for  the  respondent  wants 
the  right  to  cross  examine  the  witness,  or  could  you 
gentlemen  stipulate  along  that  line  if  it  is  true 
that  that  would  be  his  testimony? 

Mr.  Crouter:  No.  The  prior  testimony  related 
to  other  years  and  did  not  purport  to  relate  to  1939 
and  1940  at  all.  Now,  counsel  has  agreed  with  me 
in  that  respect  prior  to  now. 

Mr.  Cox:     Yes. 

Mr.  Crouter:     He  has  agreed  there  is  nothing  in 
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his  prior  testimony  that  relates  to  these  years.  It 
may  have  been  the  practice  and  procedure  of  that 
office,  but  we  have  nothing  in  that  prior  testimony 
or  anywhere  else,  that  I  know  of,  even  in  affidavit 
form,  as  to  exactly  what  the  position  and  require- 
ment of  the  Insurance  Commissioner  was. 

We  also  have  this  position.  It  is  a  matter  of 
fact,  as  established  by  the  State  Supreme  Court  de- 
cision we  referred  to  yesterday,  that  some  insur- 
ance companies  in  that  State  did  not  comply  with 
the  rules  and  regulations  of  that  Insurance  Com- 
missioner. Now,  whether  this  company  did  com- 
ply has  never  been  thoroughly  gone  into,  as  far  as 
I  know,  as  for  these  [82]  years.  I  don't  want  to 
take  anv  advantage  here.  I  don't  want  to  do  anv- 
thing  that  will  make  it  difficult  either  for  the  wit- 
ness or  counsel,  but  it  would  seem  to  me  that  with 
that  witness  already  in  the  city,  with  the  court 
sitting  here  and  even  after  the  court  departs,  if  it 
is  convenient  to  take  a  deposition,  then  it  could  be 
added  to  this  record.  I  would  like  to  do  it  while 
he  is  here.  It  wouldn't  take  very  long.  It  would  just 
save  the  necessity  of  an  attorney  from  this  office 
dropping  other  things  and  going  to  Phoenix. 

Mr.  Cox:  Of  course,  I  am  willing  to  come  back, 
if  the  court  so  desires,  from  Phoenix  for  the  pur- 
pose of  taking  the  deposition  or  to  make  arrange- 
ments here.  It  would  seem  that  a  man  of  that  posi- 
tion, and  the  records  will  certainly  show,  I  thought 
that  counsel  could  get  together  and  go  to  the  White 
Memorial  Hospital  and  stipulate  on  his  testimony, 
after  talking  to  Mr.  Betts. 
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The  Court :  We  will  suspend  with  this  case  then 
until  I  hear  from  you  gentlemen. 

(Thereupon,  a  recess  was  taken  for  three 
hours,  fortv-five  minutes,  at  the  conclusion  of 
w^hich,  the  following  occurred:) 

Mr.  Cox :  May  it  please  the  court,  may  I  state  a 
stipulation  concerning  the  case  we  had  under  dis- 
cussion this  morning? 

The  Court :     Yes. 

Mr.  Cox:  The  petitioner  stipulates  that  the 
statement  of  Amos  A.  Betts,  the  transcript  will  be 
furnished  by  Mr.  Crouter,  and  wdll  be  received  with 
the  same  force  and  effect  as  a  deposition  of  Mr. 
Betts,  unsigned  in  any  manner,  but  just  as  pre- 
sented by  Mr.  Crouter  tomorrow.  [83] 

Mr.  Crouter:  That  is  agreed  upon,  and  agree- 
able to  the  respondent.  I  may,  however,  say  we 
have  arranged  to  Mr.  Cox  will  have  a  copy  of  that 
and  it  will  be  an  agreed  and  accurate  statement  of 
the  testimony  which  has  been  taken  of  the  witness 
todav. 

The  Court:     That  concludes  that  case? 

Mr.  Cox :     That  concludes  that  case. 

Mr.  Crouter:     That  is  correct. 
(Hearing  concluded.) 
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The  foregoing  is  the  substance  of  all  the  material 
evidence,  oral  and  documentary,  adduced  at  the 
trial  of  the  proceeding  by  The  Tax  Court  of  the 
United  States,  which  is  pertinent  to  the  issues  on 
review  of  the  rulings  and  decision  of  the  Tax  Court 
assigned  as  error  by  the  Commissioner  of  Internal 
Revenue  in  his  statement  of  points. 

/s/  DOUGLAS  w.  McGregor 

CAR 

Assistant  Attorney  General, 
/s/    J.  P.  WENCHEL 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Commissioner. 

STATEMENT  OF  SERVICE: 

A  copy  of  Statement  of  Evidence  was  mailed  to 
Z.  Simpson  Cox,  Esq.,  406  Phoenix  National  Bank 
Bldg.,  Phoenix,  Arizona,  this  2nd  day  of  August, 
1946. 

/s/    JOHN  W.  SMITH 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

[Endorsed]  :  T.CUT.S.  Received  and  Filed  Aug. 
2,  1946.  [84] 


PETITIONER'S  EXHIBIT  No.  1. 

[Printer's  Note]:    Par.  11  of  General  Provisions 
appended  to  specimen  '^  Individual  or  Group  Life 
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Polky,"  included  in  Petitioner's  Original  Exhibit 
1,  reads: 

11.  Reserve  or  Mortality  Fund — After  the  first 
month  25%  of  the  first  year's  premium  and  66-2/3% 
of  all  subsequent  payments,  will  be  placed  in  this 
Fund,  for  the  purpose  of  payment  of  claims  and 
expenses  incidental  thereto. 


[Printer's  Note]:  Par.  11  of  General  Provisions 
appended  to  specimen  ^^ Whole  Life  Ins.  Policy," 
included  in  Petitioner's  Original  Exhibit  1,  reads: 

11.  Reserve  or  Mortality  Fund — After  the  first 
month  (50%)  of  each  payment  of  the  first  year's 
Premium  and  (66-2/3%)  of  all  subsequent  pay- 
ments will  be  placed  in  this  Fund,  for  the  purpose 
of  claims  and  expenses  incidental  thereto. 


[Printer's  Note] :  Par.  15  of  General  Provisions 
appended  to  specimen  '^Family  Group  Union  As- 
sociation," (Whole  family  protection  policy),  in- 
cluded in  Petitioner's  Original  Exhibit  1,  reads: 

15.  Reserve  or  Mortality  Fund — After  the  first 
month  (50%)  of  each  payment  of  the  first  year's 
Premium  and  (66-2/3%)  of  all  subsequent  pay- 
ments, will  be  placed  in  this  Fund,  for  the  purpose 
of  payment  of  claims  and  expenses  incidental 
thereto. 
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[Printer's  Note]:     Par.  15  of  General  Provisions 

appended  to  specimen  ^'Family  Group  Union  As- 
sociation/' (individual  protection  policy),  included 
in  Petitioner's  Original  Exliibit  1,  reads: 

15.  Reserve  and  Mortality  Fund — After  the  first 
month  (50%)  of  each  payment  of  the  first  year's 
Premium  and  (66-2/3%)  of  all  subsequent  pay- 
ments, will  be  placed  in  this  Fund,  for  the  purpose 
of  payment  of  claims  and  expenses  incidental 
thereto. 


[Printer's  Note]:  Par.  15  of  the  General  Pro- 
visions appended  to  specimen  ^'Family  Group  Union 
Association,"  (individual  protection  certificate),  in- 
cluded in  Petitioner's  Original  Exhibit  1,  reads: 

15.  Reserve  or  Mortality  Fund — After  the  first 
month  (50%)  of  each  payment  of  the  first  year's 
assessment  and  (66-2/3%)  of  all  subsequent  pay- 
ments, will  be  placed  in  this  Fund,  for  the  purpose 
of  payment  of  claims  and  expenses  incidental 
thereto. 


PETITIONER'S  EXHIBIT  No.  2. 

Articles  of  Incorporation 

of 

National   Reserve   Insurance   Company 

Know  All  Men   By  These  Presents:     That  we, 
the  undersigned,  have  this  day  vohnitarily  associ- 
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ated  ourselves  together  for  the  purpose  of  organiz- 
ing and  incorporating  a  National  Reserve  Insur- 
ance Company  under  the  laws  of  the  State  of  Ari- 
zona.   And  We  Hereby  Certify : 

First:  That  the  name  of  said  corporation  shall 
be  National  Reserve  Insurance  Company. 

Second:  That  the  purposes  for  which  said  cor- 
poration is  formed  are :  to  engage  in,  conduct  and 
carry  on  the  business  of  a  National  Reserve  Insur- 
ance Company  within  the  meaning  of  the  provisions 
of  Paragraphs  607,  608,  609,  610,  Chapter  14, 
Article  3,  Revised  Code  of  Arizona,  1928,  as  the 
same  now  exists  or  may  hereafter  be  amended;  and 
generally  to  do  all  and  everything  necessary,  suit- 
able, convenient  and  proper  for  the  accomplish- 
ment of  the  purposes  above  mentioned,  or  the  at- 
tainment of  any  one  or  more  of  the  objects  herein- 
before named,  or  which  shall  at  any  time  appear 
conducive  to,  or  expedient  for  the  protection  or 
benefit  of  the  corporation  and  the  interests  of  the 
members  and  their  beneficiaries. 

Third:  That  the  principal  place  of  business  of 
said  corporation  shall  be  Phoenix,  Arizona,  but 
offices  may  be  established,  business  transacted  and 
meetings  of  members  and  directors  [100]  held  at 
such  places  within  or  outside  of  Arizona  as  the 
by-laws  shall  provide. 

Fourth:  The  term  for  which  said  association  is 
to  exist  is  twenty-five  years  from  and  after  the 
date  of  its  incorporation  but  this  association  shall 
have  the  right  and  reserves  the  right  to  renew  or 
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continue  its  term  of  existence  from  time  to  time 
in  accordance  with  the  provisions  of  the  laws  of 
Arizona,  in  that  respect. 

Fifth:  The  affairs  of  this  association  shall  be 
conducted  by  a  board  of  directors  consisting  of  not 
less  than  three  nor  more  than  fifteen  directors  who 
shall  be  chosen  from  among  the  members  of  this 
association;  except  that  the  first  board  of  directors 
shall  be  as  hereinafter  designated.  The  board  of 
directors  of  this  association  shall  have  the  right  to 
adopt  by-laws,  rules  and  regulations  governing  the 
atfairs  and  operation  of  this  association  and  its 
officers  and  agents;  to  adopt  any  and  all  amend- 
ments to  such  by-laws,  rules  and  regulations;  to 
designate,  appoint  and  fix  the  compensation  of  any 
and  all  officers,  agents,  employees  and  representa- 
tives of  this  association  and  to  designate  their 
authority  and  duties;  to  designate,  from  time  to 
time,  the  nature  and  kind  of  benefits  to  be  paid  to 
and  enjoyed  by  the  members  of  this  association  and 
their  respective  beneficiaries  under  membership 
certificates  or  other  instruments  pertaining  to  such 
memberships,  [101]  and  to  designate  all  rights  and 
obligations  of  members  and  in  general,  regulate 
and  conduct  the  affairs  of  this  association  and  to 
appoint  and  elect  from  am.ong  the  members  of  the 
board,  a  president,  one  or  more  vice-presidents,  a 
treasurer  and  a  secretary  and  such  other  officers 
or  agents  frqm  among  the  members  of  the  associa- 
tion, including  one  or  more  assistant  secretaries,  as 
they  shall  deem  necessary  or  proper.  The  l^oard 
shall    have   such   additional   powers   and   rights   as 


96  Commissioner  of  Internal  Revenue  vs. 

may  be  conferred  upon  them  by  law  and/or  the 
by-laws  of  this  association. 

Sixth:  The  association  is  organized  and  formed 
for  the  purpose  above  recited  and  for  the  protec- 
tion of  its  members  and  their  beneficiaries.  It  shall 
not  have  a  capital  stock  and  all  the  activities  of  the 
association  shall  be  carried  on  by  it  at  the  expense 
of  and  for  the  benefit  of  its  members  and  their 
beneficiaries  on  the  mutual  assessment  plan  pro- 
vided in  and  contemplated  by  the  provisions  of 
said  Paragraphs  607,  608,  609,  and  610,  Chapter 
14,  Article  3,  Revised  Code  of  Arizona,  1928. 

Seventh :  The  voting  power,  property  rights  and 
interest  of  its  members  shall  be  equal,  dependent 
upon  the  nature  and  kind  or  class  of  membership 
and  membership  rights  held  by  such  member  as 
evidenced  by  the  nature  and  kind  of  membership 
certificate  issued  to  him  or  her.  The  association 
shall  have  power  to  admit  members  who  shall  be 
entitled  to  vote  and  contribute  to,  and  share  in  the 
property  of  the  association  and  be  subject  to  such 
obligations  and  other  rights,  in  accordance  [102] 
with  the  nature  of  the  membership  certificates  is- 
sued to  them  respectively,  and  as  provided  in  the 
by-laws. 

Eighth:  The  membership  certificate  issued  to  a 
mem])er  for  such  membership,  shall  not  be  assign- 
able or  transferable,  except  that  the  l)eneficiary 
named  in  any  membership  certificate  may  be 
changed  from  time  to  time  as  provided  by  the  by- 
laws. 
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Niiitli :  The  names  of  the  directors  selected  to 
hold  office  for  the  first  three  months  after  the  in- 
corporation of  this  association,  and  until  their  suc- 
cessors are  elected,  are  as  follows;  A.  H.  Horowitz, 
Phoenix,  Arizona;  Joseph  Meid,  Phoenix,  Arizona, 
Ruth  Horowitz,  Phoenix,  Arizona,  who  were  elected 
on  the  24th  day  of  May,  1934,  at  Phoenix,  Arizona. 

Tenth:  The  directors,  officers  and  members  of 
this  asociation  and  their  private  property  shall  be 
forever  exempt  from  any  liability  for  or  in  respect 
to  any  debts  or  obligations  of  the  association. 

Eleventh:  This  association  does  hereby  desig- 
nate Joseph  Meid,  of  Phoenix,  Arizona,  as  its  resi- 
dent agent  under  the  laws  of  the  State  of  Arizona, 
upon  whom  any  and  all  process  in  any  action,  suit 
or  proceeding  against  this  association,  may  be 
served. 

In  Witness  Whereof:  we  hereto  affix  our  signa- 
tures this  24th  day  of  May,  1934. 

A.  H.  HOROWITZ 

JOSEPH  MEID 

RUTH  HOROWITZ  [103] 

State  of  Arizona, 
County  of  Maricopa — ss. 

Before  me,  Francis  P.  Wirer,  a  Notary  Public, 
in  and  for  the  County  and  State  aforesaid,  on  this 
day  personally  appeared  A.  H.  Horowitz,  Joseph 
Meid,  and  Ruth  Horowitz,  known  to  me  to  be  the 
same  persons  who  signed  the  foregoing  instrument, 
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and   acknowledged   to   me   that   they   executed   the 
same  for  the  uses  and  purposes  therein  mentioned. 

Given  under  my  hand  and  seal  of  office  this  24th 
day  of  May,  1934. 

My  commission  expires  February  27,  1938. 
[Seal]  FRANCIS  P.  WIRER 

Notary  Public. 

ENDORSEMENT 

Arizona  Corporation  Commission  Incorporating 
Division,  Filed  May  24,  1934,  at  4:30  p.m.,  at  re- 
quest of  Joseph  Meid  ^Yhose  address  is:  323  Heard 
Bldg.,  Phoenix,  Arizona. 

M.  C.  HANKINS 
Secretary. 

By    A.  O.  JONES  [104] 


PETITIONER'S  EXHIBIT  No.  3. 

[Printer's  Note]:  Articles  II,  III,  YII  (sec.  5), 
XV,  XVI,  XVII  (sec.  5)  and  XVIII  of  Petitioner's 
Exhibit  3 — By-Laws,  reads : 

By-La\YS 

of  the 

National  Reserve  Insurance  Company 

Article  II. 
Office  &  Place 


The  principal  place  of  business  of  this  Associa- 
tion and  its  general  office  shall  he  in  the  Citv  of 
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Phoenix,  State  of  Arizona;  branch  offices  may  be 
established  at  any  other  place  or  places,  where  the 
business  of  the  organization  may  require  an  office 
and  the  Association  may  transact  business  in  the 
State  of  Arizona  and  in  such  other  States  as  the 
Board  of  Directors  may  determine. 

Article  III. 

Purpose 

The  purpose  of  this  Association  is  to  provide  and 
maintain  a  Beneficial  and  Co-operative  Benefit  As- 
sociation for  the  protection  of  its  members,  and  at 
the  same  time  create  a  fund  from  the  savings  in 
the  Death  Benefit  Fund,  with  which  to  qualify  a 
legal  reserve  life  insurance  company.  [105] 


•X- 


Article  VII. 
Power  of  Directors 

»  •X-  *  -5f 

Section  5.  The  fees  and  assessments  and  all 
other  revenues,  income  or  funds  of  the  Association, 
from  whatever  sources  derived,  shall  under  and  by 
direction  of  the  Board  of  Directors,  be  used  to  dis- 
charge any  of  the  obligations  of  the  Association, 
irrespective  of  the  dates  when  such  obligations 
were  incurred. 

■X-  -X-  *  -H- 

Article  XV. 
Membership 
Section  1.     All  applications  for  membership  shall 
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be  in  writing  and  signed  by  the  applicant,  except 
when  a  minor,  in  w^hich  event  the  application  shall 
bear  the  signature  of  the  applicant's  parent  or  guar- 
dian. 

Section  2.  Every  application  for  membership  in 
this  Association  shall  be  on  such  form  as  the  Board 
of  Directors  may  prescribe  and  shall  set  forth  over 
the  applicant's  signature  his  or  her  name,  place  of 
resident  and  such  other  information  as  may  be  re- 
quired in  the  application. 

Section  3.  No  application  shall  be  accepted  by 
the  Association  without  the  approval  of  the  Board 
of  Directors  or  the  approval  of  such  other  person 
or  persons  as  may  be  designated  by  said  Board. 

Section  4.  The  fees  for  membership  in  the  As- 
sociation shall  be  of  such  amounts  as  are  deter- 
mined by  the  Board  of  Directors. 

Section  5.  Upon  acceptance  of  the  application 
of  any  person  for  membership  there  shall  be  issued 
to  him  or  her  a  membership  certificate  setting  forth 
the  amount  of  dues  and  assessments  and  the  amount 
of  benefits  payable,  which  certificate  shall  be  signed 
by  the  President  and  the  Secretary.  [112] 

Section  6.  The  Board  of  Directors  may  issue 
certificates  of  membership  requiring  such  dues  and 
assessments  and  containing  such  provisions  and 
conditions  as  in  its  judgment  may  seem  best  for  the 
interest  of  the  Association. 

Section  7.  All  members  of  this  Association  shall 
be  entitled  to  one  vote  each,  in  person  or  by  ])roxy, 
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at  all  membership  meetings  whether  regular  or 
called,  and  that  fifty  per  cent  of  all  members  shall 
constitute  a  quorum  at  any  such  meeting. 

Section  8.  All  assessments  shall  be  paid  to  the 
Association  at  its  home  office  in  Phoenix,  Arizona, 
or  to  such  persons  as  may  be  designated  in  writing 
by  the  Secretary  of  the  Association.  Failure  on 
the  part  of  any  member  to  pay  assessments  as  pro- 
vided in  the  certificate  of  membership  shall  lapse 
the  membership  and  void  the  certificate. 

Section  9.  Anv  member  who  has  lapsed  his  or 
her  certificate  of  membership  may,  within  one  year 
from  date  of  lapse,  make  application  for  reinstate- 
ment of  such  certificate  of  membership  by  paying 
the  current  month's  payment  and  furnishing  to  the 
Association  at  its  home  office,  evidence  of  good 
health  and  insurability  of  all  the  members  of  the 
Certificate  holder's  family  included  in  the  certifi- 
cate. 

Section  10.  A  member  may  withdraw  from 
membership  in  the  Association  by  letting  any  assess- 
ment levied  upon  him  go  unpaid  for  m.ore  than  ten 
days  from  the  date  the  assessment  is  due  and  pay- 
able or  by  notifying  the  Association  of  such  inten- 
tion of  withdrawal,  without  any  further  liability 
ever  being  imposed  upon  [113]  him  through  such 
membership  having  been  held. 

Section  11.  Every  member  of  the  Association 
shall  have  the  right  to  change  his  or  her  beneficiary 
or  beneficiaries  by  making  request  in  writing  to  the 
Association   and   designating  name   or  names   and 
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address  or  addresses  of  the  new  beneficiary  or  bene- 
ficiaries, which  change  shall  become  effective  when 
approved  by  the  Association  at  its  home  office. 

ARTICLE  XVI. 

Funds. 

Section  1.  The  Death  Benefit  Fund  of  this 
Association  shall  be  created,  maintained  and  shall 
consist  of  Fifty  per  cent  (50%)  of  the  first  year's 
assessment,  less  the  first  month's  payment;  and 
sixty-six  and  two-thirds  per  cent  (66-2/3%)  of  all 
subsequent  payments  except  where  a  certificate 
shall  lapse  and  reinstatement  shall  be  dispersed  in 
the  same  manner  as  the  first  year's  assessment  fol- 
lowing the  date  of  issuance  of  the  certificate.  The 
money  in  the  Death  Benefit  Fund  shall  be  used 
for  the  payment  of  death  losses,  however,  the  Board 
of  Directors  may  set  aside  a  portion  of  the  savings 
in  said  fund  for  the  purpose  of  organizing  a  legal 
reserve  life  insurance  company,  and  shall  issue  in 
January  of  every  year  beginning  January  1936  a 
certificate  of  evidence  to  each  member  of  the  Asso- 
ciation who  has  paid  twelve  consecutive  monthly 
payments  without  lapsing,  showing  his  or  her  pro 
rata  in  such  savings. 

Section  2.  The  expense  fund  of  this  Association 
shall  be  created,  maintained  and  shall  consist  of 
only,  the  membership  and  registration  fees,  the  first 
month's  payment  of  assessment  and  the  first 
month's  payment  at  time  of  any  reinstatement,  and 
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[114]  fifty  per  cent  (50%)  of  the  following  eleven 
month's  payment  and  thirty-three  and  one  third 
per  cent  (33-1/3%)  of  all  subsequent  payments. 

ARTICLE  XVII. 


Section  5.  No  suit  in  law  or  equity  shall  be 
brought  against  the  Association  until  ninety  days 
after  the  death  of  the  member  and  no  suit  shall  lie 
against  the  Association  unless  begun  one  year  from 
the  date  of  the  death  of  the  member.  When  there 
is  not  sufficient  cash  in  the  benefit  fund  unappro- 
priated from  which  to  pay  any  death  claim  then 
due  and  payable  hereunder,  no  other  action  than 
one  to  compel  the  levy  of  an  assessment  for  the 
payment  of  such  claim,  as  herein  provided,  shall  be 
brought  or  maintained  against  the  Association.  No 
beneficiary  shall  have  any  lien  or  any  claim  on  any 
other  funds  of  the  Association.  [116] 

ARTICLE  XVIII. 

*     *     *     * 

Liability  of  Members. 

'         Section  1.     The  members  of  this  Association  are 
•'    not  and  shall  not  be  liable  for  any  debts  of  this 
Association  or  for  any  other  obligations  save  and 
t  excei)t  in  respect  to  the  j)ayment  of  the  member- 
ship fee,  dues  and  assessments.  [117] 
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PETITIONER'S   EXHIBIT   No.  5 
Arizona  Corporation  Commission 
General  Order  No.  160-1 
In  the  Name  of  the  State  of  Arizona : 

To  all  Benefit  Corporations  licensed  to  do  busi- 
ness in  the  State  of  Arizona : 

Greetings : 

■  Pursuant  to  the  authority  vested  in  this  Com- 
mission by  the  constitution  and  laws  of  the  State 
of  Arizona. 

It  Is  Ordered:  That  from  and  after  the  date 
hereof,  Benefit  Corporations  shall  cease  issuing 
certificates  of  insurance  containing  non-feiture 
values,  such  as  cash  loans,  cash  surrender  values, 
paid-iiip  insurance  or  extended  insurance. 

it  Is  Further  Ordered  that  part  of  each  premium 
be  placed  in  the  Mortuary  Fund,  beginning  with 
the  second  policy  year. 

It  Is  Further  Ordered  that  premium  due  notices 
be  mailed  to  each  policy  holder  and  a  notice  of 
each  reinstatement  be  mailed,  calling  attention  to 
the  policy  provision  that  sets  us  a  new  equity  as  a 
result  of  such  lapse  and  reinstatement. 

It  Is  Further  Ordered  that  premiums  shall  be 
deemed  paid  within  the  grace  period,  if  the  envelope 
in  which  the  premium  was  mailed  bears  a  post  mark 
dated  before  midnight  of  the  last  day  of  grace,  and 
that  envelopes  in  which  premiums  are  mailed  that 
bear  a  post  mark  dated  after  midnight  of  the  last 
day  of  grace,  shall  be  filed  to  support  any  defense 
the  company  may  care  to  make. 
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It  Is  Further  Ordered  that  all  solicitors  of  in- 
surance for  Benefit  Corporations  shall  be  deemed 
agents  of  the  Benefit  Corporation  to  which  the 
solicitor  submits  applications  for  insurance   [124] 

It  Is  Further  Ordered  that  applications  for  in- 
surance in  Benefit  Corporations  shall  contain  no 
policy  provisions  that  are  not  also  contained  in  the 
policy,  and  that  application  for  insurance  in  Benefit 
Corporations,  other  than  for  family  group  insur- 
ance, shall  be  signed  by  the  applicant  if  applicant 
is  not  a  minor. 

It  Is  Further  Ordered  that  all  agents  of  Benefit 
Corporations  shall  have  on  their  persons,  at  all 
times,  sample  policies  when  soliciting,  and  shall  in 
each  instance  offer  to  let  each  applicant  read  the 
copy  of  the  policy  applied  for. 

It  Is  Further  Ordered  that  premiums  shall  be 
paid  by  the  policy  holder,  unless  the  payee  is  also 
a  i3olicy  holder  in  the  same  company. 

It  Is  Further  Ordered  that  all  benefits  shall  be 
referred  to  in  the  policy  as  maximum  benefits  if 
the  policy  or  by-laws  contain  special  assessment  or 
prorate  clauses,  and  that  the  full  amount  of  each 
special  assessment  shall  be  placed  to  the  credit  of 
the  Mortuary  Fund. 

By  order  of  the  Arizona  Corporation  Commis- 
sion. 

WILLIS    G.    ETHEL, 
Secretarv. 

Dated  at  Phoenix,  Arizona  this  7th  day  of  June, 
1939.  [125] 
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PETITIONER'S  EXHIBIT  No.  6. 
Arizona  Corporation  Commission 
General  Order  No.  165-1 

To  all  Benefit  Corporations  licensed  to  transact 
business  in  the  State  of  Arizona: 

As  a  matter  of  sound  public  policy,  all  benefit 
corporations  are  hereby  ordered  to  issue  and  deliver 
to  certificate  holders  checks  in  payment  of  all  divi- 
dends on  participating  certificates  of  insurance  that 
are  not  left  with  said  Benefit  Corporations  to  ac- 
cumulate or  to  be  added  to  the  face  value  of  the 
certificates  of  insurance. 

It  is  also  ordered  that  all  Benefit  Corporations 
which  declare  dividends  to  holders  of  participating 
certificates  of  insurance,  shall  declare  such  divi- 
dends with  the  advice  and  consent  of  the  Corpora- 
tion Commission  as  to  the  amount  of  such  dividends. 

Effective  February  16,  1940. 

WILLIS  O.  ETHEL, 
Secretary. 

Dated  this  13th  day  of  February,  1940.  [126] 


RESPONDENT'S  EXHIBIT  A 

COMPARATIVE  BALANCE  SHEET 
National  Reserve  Insurance  Company 

As  of  Dec.  31, 1938  As  of  Dec.  31, 1939 
ASSETS : 

Cash  on   Hand....      34.75  432.68 

Mortality  FiukI 

(Valley    Bank). ...5,325.07  4,415.99 


J 
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RESPONDENT'S  EXHIBIT  A  (continued) 

COMPARATIVE  BALANCE   SHEET 

National  Reserve  Insurance  Company 


ASSETS:   (continued) 

Mortality  Fund 

(First  Nat 'IBank) 

2,500.00 

Stocks  and  Bonds 

(Deposited   with 

State)    2,025.00 

Bonds   

5,015.58 

Cash     (Deposited 

with  State)    

2,000.00 

Notes  Receivable 

250.00 

259.66 

Advance  to  Agents  238.89 

254.21 

Expense  Fund 

(First  Nat  IBank) 

6.21 

39.05  (Red) 

Clock  Account  .... 

3.81 

Premiums  Pending 

1.44 

First    Federal 

Savings    &    Loan 

Co.  (Dividend    De- 

pository)      

100.00 

LIABILITIES : 

Notes  Payable  .... 

400.00 

Reserve  i'o^'uture 

death  claims  

7,952.34 

14,509.99 

Reserve  for  hospi- 

talization claims  .. 

143.12 

149.58 

Accrued  Dividends 

225.00 

A.   S.   Gibbons 

5.00 

3.00 

Commissions  due.. 

11.72 

62.68 

Pending    and 

Miscellaneous   

24.09 

Salary  Account 

W.  W.  Franklin 

1,295.56 

1,359.01 

K.  K.  Pound.... 

1,358.71 

1,358.18 

Profit  and  Loss.... 

3,006.28  (Red) 

3,027.46  (Red) 

7,985.17     7,985.17  14,839.07  14,839.07  (Red) 
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[Letterhead  of  National  Reserve  Insurance  Company] 
[Phoenix,  Arizona.] 

March  12,  1940 

Collector  of  Internal  Revenue 

Phoenix 

Arizona 

Dear  Sir: 

I  am  attaching  Form  1120  in  duplicate,  being  our  Cor- 
poration income  and  excess  profits  tax  return  for  the  calendar 
year  1939. 

The  undersigned  Company  is  a  non-profit  Corporation 
operating  under  Arizona  House  Bill  64,  an  act  relating  to 
benefit  corporations  and  generally  referred  to  as  the  Benefit 
Corporation  Law  of  1937.  The  income  and  expense  shown  in 
the  enclosed  return  is  based  upon  such  membership  fees,  regis- 
tration fees,  and  that  portion  of  renewal  premiums  which  the 
Corporation  is  permitted  to  retain  for  the  payment  of  agents' 
commissions  and  general  office  operating  expense. 

Information  Forms  1096  have  not  been  submitted  as  re- 
quired in  Section  9-1  of  General  Instructions,  for  the  reason 
that  commissions  allowed  to  agents  do  not  come  to  the  Cor- 
poration as  cash  Income,  but  are  retained  by  the  agent  as 
and  when  paid  in  the  field  by  the  applicant;  and  we  therefore 
have  no  control  over  this  situation  and  no  record  of  what  is 
actually  collected.  The  turnover  in  agency  personnel  is  so 
great  that  it  is  doubtful  that  any  agent  received  in  excess  of 
$1,00(>  if  single,  or  $2500  if  married. 

With  reference  to  the  item  in  our  balance  sheet  captioned 
''Reserve  for  future  death  claims^"  wish  to  state  that  the 
amount  shown  is  the  net  amount  remaining  at  the  end  of  the 
year  after  payment  of  all  claims,  and  inasmuch  as  the  Corpora- 
tion has  invested  no  part  of  this  reserve  fund  for  a  lengtli 
of  time  sufficient  to  make  an  earning,  it  therefore  is  not 
an  income-determining  factor  in  the  enclosed  return. 

Yours  very  truly, 

NATIONAL  RESERVE  INSURANCE  COMPANY 

By:  /s/  WM.   WAHL, 

Assistant  Secretary. 
WW/dcc  ^  [134] 
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RESPONDENT'S  EXHIBIT  C 

NATIONAL  RESERVE  INSURANCE  COMPANY 

ANALYSIS  OF  MORTALITY  FUND  AS  OF  ' 

DECE]\IBER  31st,   1939 

Net  Requirement  in  Reserve  Account  for  : 

Future     Death     Claims      (Excepting 

Hospitalization)  14,509.99 

Net  Requirement  in  Reserve  Account  .for 

Future    Sick    and    Accident    Claims 

(Hospitalization)  •  149.58i 

Total  Reserve  for  all  Future  Claims  14,659.57 

Cash  and  Other  Assets  held  in  reserve  for 

claim  purposes: 

Deposited  in  Valley  National  Bank....  5,325.07  .   <    - 

Deposited  in  First  National  Bank 2,500.00 

Cash  on  Hand  432.68 

Cash  on  Deposit — State  of  Arizona  ....  2,000.00 
Secured  Note  Receivable— Mitchell  ....      285.00 

Secured  Note  Receivable — Tyler  52.16 

Bonds  5,015.58  '.:! 

Surplus  in  excess  of  Requirements  41.84 

14,701.41     14,701.41 
H-1  [143] 
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RESPONDENT'S  EXHIBIT  D 

MORTUARY  FUND 

Balance  in  Reserve  January  1, 

1939   8,095.46 

Gross    Amount    allocated    to 

Fund,  Year  1939  11,990.08 

Paid  out  for  Death  Claims  3,828.04 
Paid  out  refunds  to  Policy- 
holders    1,597.93       5,425.97 

Balance  of   1939   allocation  un- 
expended    6,564.11 


Total  Reserve  Fund 

December  31st  14,659.57 

Gross    Amount    allocated    to 

Fund,  1940  14,514.16 

Paid  out  for  Claims  5,437.60 

Paid  out  Refunds  to  Policy- 
holders    4,154.18       9,591.78 

Balance    1940    allocation    unex- 
pended    4,922.38 

Less    allocation    to    fund    on 
hospitalization    in    error, 
based  on  State  Examina- 
tion, January  14,  1941  ....  241.56       4,680.82 

Total  Reserve  Fund 

December  31^  1940  19,340.39 

I-l  [144] 
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RESPONDENT'S  EXHIBIT  E 
NATIONAL  RESERVE  INSURANCE  COMPANY 

Analysis  of  ^Mortality  Fund  as  of  December  31,  1940 

Cash  on  hand  in  Company's  Office  $      832.33 

Cash  in  Banks  10,415.93 

Valley  National  6,586.55 

First  National  3,829.38 

Deposit  State  Treas 2,789.47 

Gov.  and  Municipal  Bonds  5,015.58 

(Realty)   Secured  Loans  349.92 

«  

19,393.23 
Surplus   52.84 

19,393.23 

Above  is  summary  of  Mortuary  Fund  as  of  December  31, 
1940,  as  taken  from  minutes  of  January  25,  1941,  and  which 
are  as  reflected  by  books  of  the  company. 

J-1  [145] 
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STATEMENT  BY  AMOS  A.  BETTS 

It  is  agreed  that  this  is  a  statement  of  Amos  A. 
Betts,  Chairman  of  the  Corporation  Commission 
of  Arizona,  taken  at  the  White  Memorial  Hospital, 
Los  Angeles,  California,  on  November  28,  1944, 
elicited  by  questions  from  Z.  Simpson  Cox,  attorney 
for  petitioner,  the  respondent  being  represented  by 
Earl  C.  Crouter,  and  that  said  statement  shall  be 
received  in  evidence  in  the  proceeding  of  National 
Reserve  Insurance  Company  v.  Commissioner, 
Docket  No.  112638,  with  the  same  force  and  effect 
as  a  deposition. 

Mr.  Cox:  Mr.  Betts,  after  June  12,  1937,  the 
effective  date  of  the  Benefit  Corporation  Law  of 
Arizona  of  1937,  did  the  Commission  require  pres- 
entation of  a  representative  policy  on  each  form  to 
be  issued  by  National  Reserve  Insurance  Company  ? 

Mr.  Betts:  Yes.  Every  policy  that  one  of  the 
companies  issued  must  be  submitted  to  the  Com- 
mission. That  has  been  the  policy  ever  since  that 
law  was  enacted,  and  we  in  turn  send  it  to  our 
actuary  in  Denver  to  pass  upon  as  to  whether  or 
not  it  will  meet  all  of  the  requirements  of  the  law^ 
and  of  our  rules  and  regulations  with  relation  to 
the  reserve  fmid  that  is  set  up  for  the  protection 
of  the  policy  holders.  After  the  first  year  that 
form  must  never  be  less  than  50%  and  some  of 
them  are  more  than  that.  We  are  advised  by  our 
actuary  that  this  fund  protects  the  reserve  fund 
to  meet  all  the  requirements  of  the  American  Stand- 
ard Mortality  on  the  basis  of  314%. 
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Mr.  Cox :  The  National  Reserve  Insurance  Com- 
pany has  been  examined  every  year  smce  that  time  ? 

Mr.  Betts:     Yes. 

Mr.  Cox:  So  far  as  your  know,  has  that  com- 
pany lived  up  to  the  requirements  of  the  Corpora- 
tion Commission? 

Mr.  Betts:     It  has.     Yes.  [152] 

Mr.  Cox:  There  was  some  question  raised  about 
some  of  the  companies  having  trouble  with  the 
Commission  in  not  setting  aside  sufficient  funds  or 
questioning  the  authority  of  the  Commission.  Has 
the  Commission  ever  had  any  trouble  of  that  nature 
with  National  Reserve? 

Mr.  Betts :     None  whatever. 

Mr.  Crouter:  Mr.  Betts,  with  respect  to  any 
mortality  reserve,  what  specifically  was  the  regula- 
tion, if  any,  as  to  the  use  of  such  a  reserve  for 
payment  of  claims? 

Mr.  Betts:  That  reserve  can  be  used  for  no 
other  purpose  except  to  pay  claims  and  to  pay  the 
cost  incident  to  litigation  in  which  a  claim  may 
be  contested.  Absolutely  no  other  manner  of  ex- 
penditure of  that  fund  is  permitted. 

Mr.  Crouter:  Was  such  a  fund  required  to  be 
kept  at  any  particular  place  or  in  any  particular 
manner  ? 

Mr.  Betts:     I  don't  know  that  I  understand. 

Mr.  Crouter :  I  mean  in  any  particular  banKs  or 
anything  of  that  sort. 

Mr.  Betts:  No,  but  in  connection  with  the  an- 
nual examinations  of  these  companies  the  bank 
accounts  are  examined,  inspected,  to  see  that  they 
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cliec'k  with  the  reports  of  the  companies  with  re- 
spect to  not  only  that  fund,  but  all  other  funds  that 
they  have. 

Mr.  Crouter:  Was  there  any  requirement  as  to 
any  part  of  any  such  fund  which  had  to  be  kept 
sei^arate  and  apart  and  not  used  for  any  litigation 
expenses  or  other  expenses  in  connection  with  con- 
tests of  claims? 

Mr.  Betts:  Well  nothing— I  don't  think— I 
don't  recall  that  there  has  ever  been  any  rule  with 
respect  to  expenses  out  of  that  fund  other  than  the 
payment  of  death  claims.  [153] 

Mr.  Crouter :  But  there  was  no  limit  on  the  per- 
centage that  could  be  used  for  cost  of  litigation 
as  against  costs  of  payment  of  claims  alone? 

Mr.  Betts:  No,  that  question  hasn't  been  raised. 
I  would  say  in  our  examinations  if  we  find  a  case 
in  which  it  appears  that  the  cost  of  litigation  is 
excessive,  we  w^ould  immediately  inquire  into  it  and 
we  would  have  the  power,  if  we  found  it  excessive, 
to  require  that  the  fund  be  replenished. 

Mr.  Crouter:  Then  as  I  understand  it,  in  1939 
and  1940  there  was  no  law  and  no  regulation  of  the 
insurance  department  that  covered  that  situation? 

Mr.  Betts:  No,  that  is  right.  There  was  no 
specific  rule  by  us  with  respect  to  the  amount  that 
might  be  expended  incident  to  litigation.  Is  that 
what  you  mean? 

Mr.  Crouter:     Yes. 

Mr.  Betts:  We  have  never  had  a  case  come  ujj 
that  appeared  to  us  to  be  excessive. 

Mr.  Couter :     Mr.  Betts,  the  record  shows  a  regu- 
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Pai'.  15  of  General  Provisions  appended  to  speci- 
men ^^ Family  Group  Union  Association,"  (individ- 
ual protection  policy),  included  in  Petitioner's 
Exhibit    1. 

Par.  15  of  the  General  Provisions  appended  to 
specimen  ''Family  Group  Union  Association,"  (in- 
dividual protection  certificate),  included  in  Peti- 
tioner's Exhibit  1. 

Petitioner's  Exhibit  2,  Articles  of  Incorporation. 

Articles  II,  III,  VII  (sec  5),  XV,  XVI,  XVII 
(sec.   5)    and  XVIII   of  Petitioner's   Exhibit   3- 
By-Laws. 

Petitioner's  Exhibit  5  —  Arizona  Corporation 
Commission  General  Order  No.  160-1,  dated  June 
7,  1939. 

Petitioner's  Exhibit  6  —  Arizona  Corporation 
Commission  General  Order  No.  165-1,  dated  Feb- 
ruary 13,  1940. 

Comparative  balance  sheet  as  of  December  31, 
1938  and  1939,  with  letter  dated  March  12,  1940 
of  the  National  Reserve  Insurance  Company  to 
the  Collector  of  Internal  Revenue,  Phoenix,  Ari- 
zona, all  attached  to  Respondent's  Exhibit  A. 

Respondent's  Exhibit  C,  analysis  of  Mortality 
Fund  as  of  December  31,  1939. 

Respondent's  Exhibit  D,  Mortality  Fund,  balance 
in  reserve  January  1,  1939. 

Respondent's  Exhibit  E,  analysis  of  Mortality 
Fund  as  of  December  31,  1940. 
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Respondent's  Exhibit  F,  Mortality  Fund  balance 
(General  Ledger)  October  31,  1938  to  December 
31,  1910.  [156] 

Statement  by  Mr.  Amos  A.  Betts,  Chairman  of 
the  Corporation  Commission  of  Arizona,  as  to  re- 
serve requirements  imposed  upon  insurance  com- 
panies by  said  Commission. 

6.  Statement  of  points  to  be  relied  upon  by  the 
Commissioner. 

7.  Designation  of  the  record,  proceedings,  and 
evidence  to  be  contained  in  the  record  on  review. 

/s/  DOUGLAS  w.  McGregor, 

Assistant  Attorney  General. 
/s/  J.  P.  WENCHEL,  CAR 

Chief  Counsel,  Bureau  of  Internal  Revenue  Counsel 
for  Petitioner  on  Review. 

Statement  of  Service: 

A  copy  of  Petitioner's  Designation  of  the  Portion 
of  the  Record  to  be  Printed  was  mailed  to  Z.  Simp- 
son Cox,  Esq.,  406  Phoenix  National  Bank  Bldg., 
Phoenix,  Arizona,  counsel  for  respondent  on  re- 
view this  2nd  day  of  August,  1946. 

/s/  JOHN  W.  SMITH, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 
JWS  :RRZ     7-36-46 

[Endorsed]  :  T.C.  U.S.  Received  and  filed  Aug. 
2,  1946.  [157] 
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Statement  of  Service: 

A  copy  of  Designation  of  Portions  of  Record, 
Proceeding  and  Evidence  to  be  contained  in  the 
Record  on  Review  was  mailed  to  Z.  Simpson  Cox, 
Esq.,  406  Phoenix  National  Bank  Bldg.,  Phoenix, 
Arizona,  counsel  for  respondent  on  review  this  2nd; 
day  of  August,  1946. 

/s/  JOHN  W.  SMITH, 

Special  Attorney, 
Bureau  of  Internal  Revenue. 
JWSiRRZ    7-30-46 

[Endorsed]  :      T.C.  U.S.    Received  Aug.  2,  1946. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  112638 

COMMISSIONER  OP  INTERNAL  REVENUE,, 

Petitioner, 

vs. 

NATIONAL    RESERVE     INSURANCE     COM- 
PANY, 

Respondent. 
CERTIFICATE 

I,  Victor  S.  Mersch,  clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going pages,  1  to  159,  inclusive,  contain  and  are  a 
true  copy  of  the  transcript  of  record,  paper  and  pro- 
ceedings on  file  and  of  record  in  my  office  as  called 
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for  l)y  the  Praecipe  in  the  appeal  (or  appeals)  as 
above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  27th  day  of  August,  1946. 

[Seal]      /s/    VICTOR  S.  MERSCH, 
Clerk,  The  Tax  Court  of  the  United  States.    E.M.T. 


[Endorsed]:  No.  11417.  United  Stated  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Commis- 
sioner of  Internal  Revenue,  Petitioner,  vs.  National 
Reserve  Insurance  Company,  Respondent.  Tran- 
script of  the  Record.  Upon  Petition  to  Review  a 
Decision  of  The  Tax  Court  of  the  United  States. 

Filed  August  31,  1946. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


CoiSrMTSSTOXER   OF   Tx^TFTJ^TAT,    RFVFVri^.,   PETTTTONER 

National  Reserve  Insurakoe  Compa^ty,  rf^^pondent 


ox    PETITION    FOR    J^EVIEW    OF    THE    DECISION    OF    THE    TAX 
COURT   OF    THE    UNITED    (STATES 


BKIEF  for  the  PETITIONER 


SEWALL  KEY, 
Aititig  AsHistnnl    Attorney^  Oenerol 
HELEN  R.   CARLOSS, 
HELEN  GOODNER, 
Special  Assistants   to  tlw  Attorney  General. 
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No.  11417 


COMMISSIOXEE    OF    IXTERXAL    Re^^XUE^    PETITIONER 

V. 

t^ATioxAL  Reserve  Insurance  Company^  respondent 


O.Y  PETITION  FOR  REVIEW   OF   THE  DECISION   OF   THE   TAX 
COURT  OF  THE   UNITED   STATES 


BRIEF  FOR  THE  PETITIONER 


OPINION  BELOW 

The  ojnnion  of  the  Tax  Court  (R.  20-37)  and  the 
lissenting  opinion  (R.  37-39)  are  reported  at  6  T.  C. 
173. 

JURISDICTION 

The  petition  for  review  involves  incomes  taxes  for 
the  years  1939  and  1940  in  the  respective  amounts  of 
^,087.59  and  $734.53,  total  $1,822.12.  (R.  21.)  The 
taxpayer  filed  returns  for  these  years  with  the  collec- 
tor for  the  District  of  Arizona,.  (R.  22.)  On  July 
7, 1942,  the  Commissioner  mailed  a  notice  of  deficiency 
to  the  taxpayer  advising  it  of  deficiencies  in  income 
tax  for  1939  and  1940  in  a  total  amount  of  $1,822.12. 

(1) 


(R.  13-18.)  Within  ninety  days  thereafter,  on  Oc- 
tober 1,  1942,  the  taxpayer  filed  a  petition  with  the 
Tax  Court  of  the  United  States  for  a  redetermination 
of  the  deficiencies,  under  Section  272  of  the  Internal 
Revenue  Code.  (R.  1,  4—18.)  The  decision  of  the  Tax 
Court  finding  that  there  are  no  deficiencies  in  income 
tax  for  the  years  1939  and  1940  was  entered  March 
15,  1946.  (R.  39.)  The  case  is  brought  to  this  Court 
by  petition  for  review  filed  by  the  Commissioner  on 
June  3,  1946  (R.  40-44),  pursuant  to  the  provisions  of 
Sections  1141  and  1142  of  the  Internal  Revenue  Code. 

QUESTION  PRESENTED 

Whether  the  reserve  fund,  w^hich  was  maintained 
by  the  taxpayer  in  the  taxable  years  pursuant  to 
Arizona  law  and  its  by-laws,  not  only  for  payment  of 
claims  but  for  other  purposes  as  well,  is  a  fund  held 
for  the  fulfillment  of  life  insurance  contracts,  so  that 
'  taxpayer  may  be  classed  for  tax  purposes  as  a  life 
insurance  company  within  the  meaning  of  Section 
201  (a)  of  the  Internal  Revenue  Code  and  Sections 
19.201  (a)-l  and  19.203(a)  (2)-l  of  Treasury  Regu- 
lations 103. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  statutes  and  regulations  are  printed 
in  the  Appendix,  infra,  pp.  39-49. 

STATEMENT 

The  facts  found  by  the  Tax  Court  may  be  sum- 
marized as  follows : 

The  taxpayer  is  an  Arizona  corporation,  with 
princix)al   office   at   Phoenix,    doing   business    in   the 
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taxable  yeai*s  under  the  provisions  of  the  Arizona 
Benefit  Corporation  Law  of  1937  (Arizona  Code, 
Aimotated,  1939,  Sections  53-601  to  53-622,  inclusive). 
The  taxpayer's  income  tax  return  for  1939  reported 
a  net  loss  of  $21.18  and  stated  that  the  taxpayer  was 
engaged  in  the  **  Assessment  Insurance ''  business  and 
was  a  non-stock,  non-profit,  mutual  corporation. 
The  taxpayer's  return  for  1940  reported  a  net  loss  of 
$5.80  and  stated  that  the  taxpayer  was  engaged  in  the 
life  insurance  business  and  was  a  non-stock,  non- 
profit mutual  corporation.     (R.  22.) 

In  the  taxable  years  the  taxpayer  issued  only  two 
types  of  life  insurance  policy.  The  ^'Individual  or 
Group  Life''  policy  provided  for  the  placing  in  a 
** Reserve  or  Mortality  Fund"  of,  after  the  first  month, 
25%  of  the  first  year's  premium,  and  66%%  of  all 
subsequent  payments,  for  the  purpose  of  payment  of 
claims  and  expenses  incidental  thereto.  The  **  Whole 
Life  Insurance"  policy  carried  the  same  provisions 
with  respect  to  the  Reserve  or  Mortality  Fund,  except 
that,  after  the  first  month,  50%  of  the  first  year's 
premium  and  66%%  of  all  subsequent  payments  were 
to  be  placed  in  the  reserve  or  mortality  fund.  All 
policies  issued  prior  to  the  taxable  years  carried  the 
same  provision  as  the  Whole  Life  Insurance  Policy, 
except  one  which  incorporated  the  provisions  of  the 
taxpayer's  by-laws  into  the  policy.     (R.  22-23.) 

Article  XVI  of  the  taxpayer's  by-laws  provided  for 
the  creation  and  maintenance  of  a  ''Death  Benefit 
Fund,"  to  consist  of  50%  of  the  first  year's  assess- 
ment, less  the  first  month's  payment,  and  66%%  of 


all  subsequent  payments  except  where  a  certificate  had 
lapsed.     (R.  23.)     It  was  provided  (R.  23-24)  : 

The  nionev  in  the  Death  Benefit  Fund  shall 
be  used  for  the  payment  of  death  losses,  how- 
ever, the  Board  of  Directors  may  set  aside  a 
portion  of  the  savings  in  said  fund  for  the  pur- 
pose of  organizing  a  legal  reserve  life  insurance 
company,  and  shall  issue  in  Jaimary  of  every 
year  beginning  January  1936  a  certificate  of 
evidence  to  each  member  of  the  Association  w^ho 
has  paid  twelve  consecutive  monthly  payments 
without  lapsing,  showing  his  or  her  pro  rata  in 
such  savings. 

Section  2  of  Article  XVI  of  the  by-laws  provided 
for  the  creation  and  maintenance  of  an  expense  fund 
to  consist  only  of  membership  and  registration  fees, 
the  first  month's  assessment  and  reinstatement  pay- 
ments, 50%  of  the  next  eleven  months'  payments,  and 
33  1-3%  of  all  subsequent  payments.     (R.  24.) 

The  Arizona  Benefit  Corporation  Law  of  1937  re- 
quired a  corporation  operating  thereunder  to  state  in 
every  benefit  certificate  issued  ^^the  basis  or  amount 
to  be  set  aside  to  the  mortuary  and  reserve  fund"  and 
provided  (R.  24-25)  : 

A  mortuary  and  reserve  fund,  exclusive  of 
other  assets,  may  be  created,  out  of  which  may 
be  paid  all  benefit  claims  arising  under  the 
certificates,  the  deposits  required  to  be  made 
with  the  state  treasurer  as  provided  by  section 
608b,  and  attorney's  fees  and  necessary  expense 
arising  out  of  the  defense,  settlement,  or  pay- 
ment of  any  contested  or  disputed  claim.  The 
residue  of  payments  made  by  members,  after 


setting  aside  the  amount  required  for  the  mor- 
tuary and  reserve  fund,  and  interest  earned  by 
the  assets  of  the  corporation,  whether  deposited 
with  the  state  treasurer  or  otherwise  invested, 
may  be  used  for  general  operating  expenses. 

The  Arizona  law  also  provided  for  an  examination 
and  audit  of  the  books  and  affairs  of  each  benefit  cor- 
poration at  least  biennially  for  the  purpose  of  veri- 
fying the  funds  as  provided  in  the  benefit  certificate. 
Under  the  law  a  benefit  corporation  was  required 
to  file  a  copy  of  its  certificate  with  the  Arizona  Cor- 
poration Commission  before  soliciting  business  and 
within  three  days  the  Commission  was  required  to 
issue  a  certificate  of  authority  to  transact  business 
if  the  certificate  conformed  to  the  law.     (R.  25-26.) 

The  Commission  required  any  new  insurance  pol- 
icy to  provide,  except  for  the  first  year,  for  the  plac- 
ing of  not  less  than  50%  of  the  premiums  in  a  re- 
serve, which  was  deemed  sufficient  to  enable  the  re- 
serve fund  to  meet  all  requirements  of  the  American 
Standard  Mortality  Table  on  the  basis  of  3%%  inter- 
est accretions.  The  Commission  submitted  the  certif- 
icate copy  filed  with  it  pursuant  to  law^  to  its  actuary 
to  ascertain  whether  its  provisions  met  all  require- 
ments of  law  and  of  the  Commission's  rules  and  regu- 
lations with  respect  to  the  reserve  fund  set  up  for 
the  protection  of  policy  holders.    (R.  26.) 

In  each  year  since  1937  the  taxpayer  has  been  ex- 
amined l)y  and  has  met  the  requirements  of  the  Ari- 
zona Corporation  Commission.     (R.  26.) 

The  taxpayer  allocated  daily  each  premium  pay- 
ment to  its  mortality  and  expense  funds  in  accord- 
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ance  with  the  terms  of  its  policies.  (R.  29.)  The 
receipts  allocated  to  the  mortality  fund  were  credited 
monthly  to  an  account  on  its  general  ledger  entitled  j 
^^  Income — Premium  Renewals — Mortality  Fund.'' 
This  account  was  charged  with  payments  on  policy 
claims,  the  expenses  incidental  thereto  (such  as  tele-  ^ 
phone,  telegraph,  hospital  bills,  medical,  notary,  and 
attorney  fees,  and  traveling  expense),  all  of  which  were 
identified  with  specific  policy  claims,  refunds  of  exces- 
sive premiums  to  policy  holders,  and  certain  minor 
general  expense  items  ($34.99  in  1939,  and  $47.03  in 
1940)  not  identified  with  any  claim,  which  were  errone-  ; 
ously  charged  to  this  fund.  The  expenses  incidental 
to  settling  policy  claims  were  not  excessive.  The  re- 
funds to  policy  holders  were  reflected  in  the  general 
ledger  account  as  ^* dividends"  and  were  made  as  re- 
quired by  the  Arizona  Corporation  Commission  un- 
der the  provisions  of  Bylaw  XVI,  relating  to  the 
savings  in  the  death  benefit  or  mortality  funds.  After 
refunding  the  savings  to  policy  holders,  the  taxpayer's 
mortality  fund  or  reserve  was  in  excess  of  the  re- 
serve required  by  the  Commission  to  protect  policy 
holders.     (R.  27-28.) 

The  assets,  consisting  of  cash,  a  deposit  with  the 
state  treasurer,  secured  loans,  and  government  bonds, 
held  by  taxpayer  in  reserve  for  claim  purposes  at  the 
end  of  1939  and  1940,  actually  exceeded  by  small 
amounts  the  total  reserve  fund  shown  at  the  end  of 
each  year  in  its  mortality  fund.    (R.  27,  109-111.) 

Except  for  $206.92  received  in  1940  as  income  from 
invested  funds,  the  taxpayer's  income  during  the  tax- 


able    years    was    derived    entirely    from    premiums. 
(R.  28-29.) 

Upon  these  facts  the  Tax  Court  concluded,  two 
judges  dissenting,  that  the  taxpayer  maintained  the 
reserves  required  by  the  laws  of  Arizona  and  its 
policy  contracts;  that  more  than  50%  of  its  total 
reserve  funds  was  held  for  the  fulfillment  of  its  life 
insurance  contracts,  and  that  taxpayer  is  entitled  to 
be  classed  as  a  life  insurance  company  within  the 
meaning  of  Section  201  of  the  Internal  Revenue  Code 
and  the  applicable  Treasury  Regulations.     (R.  29.) 

STATEMENT   OF   POINTS  TO   BE  URGED 

The  Tax  Court  erred  in  holding  that  the  taxpayer 
was  a  life  insurance  company  in  the  taxable  years 
1939  and  1940  within  the  meaning  of  Section  201  (a) 
of  the  Internal  Revenue  Code  and  the  applicable 
regulations  and  in  failing  to  find  deficiencies  for  these 
years  as  determined  by  the  Commissioner.  (See  R. 
46-48.) 

SUMMARY  OF  ARGUMENT 

I.  In  order  to  be  classed  as  a  life  insurance  com- 
pany for  tax  purposes,  a  corporation  must  fit  within 
the  definition  of  such  companies  contained  in  Section 

201  (a)  of  the  Internal  Revenue  Code.  One  require- 
ment is  that  the  company  must  hold  a  reserve  fund  for 
fulfillment  of  life  insurance  contracts  which  comprises 
more  than  50%  of  the  total  reserve  funds.  Under  the 
statutory  definition,  the  regulations  applicable  thereto, 
and  a  further  definition  of  reserve  fund  in  Section 

202  (b)  of  the  Code  which  has  been  held  applicable 
to   assessment   insurance   companies   by   two   Circuit 
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Courts  of  Appeals,  it  is  clear  that  a  fund  must  be 
maintained  for  the  sole  purpose  of  maturing  claims 
under  insurance  policies  in  order  to  be  considered  as 
a  reserve  fund  held  to  fulfill  contracts.  The  courts 
have  consistently  taken  this  view. 

The  Tax  Court's  findings  in  this  case  show  that 
the  mortuaiy  fund  of  the  taxpayer,  which  was  the 
only  fund  maintained  by  it  other  than  an  expense 
fund,  was  subject  to  be  used  lawfully  under  the  pro- 
visions of  Arizona  law^  and  of  the  taxpayer's  by-laws 
and  policies,  to  pay  claims  and  expenses  incidental 
thereto;  to  pay  without  limitation  attorney's  fees  and 
the  necessary  expense  of  handling  a  contested  or  dis- 
puted claim;  to  make  the  deposit  with  the  State 
Treasurer  required  by  Arizona  law  which  was  only 
a  deposit  for  the  benefit  and  protection  of  taxpayer's 
members  and  was  not  itself  available  to  fulfill  claims 
arising  under  the  taxpayer's  contracts;  to  pay  the 
savings  in  the  fund  for  the  expense  of  organizing  a 
legal  reserve  life  insurance  company ;  to  make  refunds 
to  policy  holders  of  excessive  premiums,  in  the  nature 
of  dividends;  to  apply  the  interest  earned  by  the 
assets  in  the  fund  to  payment  of  general  expenses ;  and 
to  pay  hospitalization  claims  arising  on  health  and 
accident  policies.  Under  pertinent  decisions  and  the 
long-standing  definition  of  a  reserve  set  out  in  the 
regulation,  a  fund  held  for  any  of  such  purposes  is 
not  a  reserve  in  the  technical  sense  in  which  it  is  used 
in  the  statute.  It  follows  that  the  taxpayer  main- 
tained no  fund  which  was  a  reserve  fund  held  for  ful- 
fillment  of   contracts.     Even   if   the   mortuary   fund 
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were  assumed  argncndo  to  be  a  reserve  fund,  in  part, 
tliere  is  no  basis  on  wliieli  it  could  be  determined  that 
more  than  50%  of  the  assets  in  the  fund  were  held 
separately  as  a  reserve  with  which  to  fulfill  contracts. 
Accordingly,  the  taxpayer  is  not  entitled  to  be  classed 
as  a  life  insurance  company  for  tax  purposes. 

II.  The  taxpayer  w^as  clearly  a  mutual  insurance 
company  and  is  taxable  as  a  mutual  company  other 
than  life  or  marine  mider  Section  207  of  the  Internal 
Revenue  Code,  as  the  Commissioner  determined.  The 
deficiencies  found  by  the  Commissioner  on  this  basis 
ai)pear  to  have  been  conceded  to  be  correct,  but  in  any 
case  the  taxpayer  is  not  entitled  to  reduce  the  defi- 
ciencies by  deducting  the  net  addition  required  by 
law  to  be  made  to  reserve  funds  or  to  the  deposit  with 
the  State  of  Arizona  under  Section  207  (c)  (1)  (A) 
of  the  Code  because  it  maintained  no  fund  itself,  or  on 
deposit  with  the  state,  which  qualifies  as  a  reserve 
fund. 

ARGUMENT 

The  taxpayer  was  not  a  life  insurance  company  in  the  taxable 
years  as  defined  in  section  201  (a)  of  the  Internal  Revenue 
Code 

The  Internal  Revenue  Code  contains  special  pro- 
visions (Sections  201-207,  inclusive)  dealing  with  in- 
surance companies,  w^hich  are  divided  for  tax  pur- 
poses into  life  insurance  companies,  insurance  com- 
panies other  than  life  or  mutual,  and  naitual  insur- 
ance companies  other  than  life.  The  Commissioner 
determined  that  the  taxpayer  in  the  taxable  years  was 
a  mutual  insurance  comi)any  other  than  life  and  sub- 
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ject  to  tax  under  Section  207  of  the  Internal  Revenue 
Code  (R.  15,  17).  The  Tax  Court  sustained  the  tax- 
payer's contention  that  it  is  taxable  in  these  years  as 
a  life  insurance  company  under  Sections  201,  202,  and 
203  of  the  Code.' 

In  order  to  qualify  as  a  "lite  insurance  company'' 
for  tax  purposes,  the  statutory  definition  of  that  term 
must  be  satisfied.  Section  201  (a)  of  the  Code  (Ap- 
pendix, infra)  provides: 

When  used  in  this  chapter  the  term  ^4ife 
insurance  company"  means  an  insurance  com- 
pany engaged  in  the  business  of  issuing  life 
insurance  and  annuity  contracts  (including  con- 
tracts of  combined  life,  health,  and  accident 
insurance),  the  reserve  funds  of  which  held  for 
the  fulfillment  of  such  contracts  comprise  more 
than  50  per  centmii  of  its  total  reserve  funds. 

Under  this  statute  it  is  not  enough  that  life  insurance 
contracts  are  issued,  but  in  addition  the  provision  with 
respect  to  reserve  funds  must  be  precisely  met.  See 
First  Nat.  Ben,  Soc.  v.  Stttart,  152  F.  2d  298  (C.  C.  A. 
9th),  certiorari  denied.  May  20,  1946;  First  Nat,  Ben. 
Soc,  V.  Stuart,  134  F.  2d  438  (C.  C.  A.  9th),  certiorari 
denied,  320  U.  S.  211,  in  w^hich  this  Court  decided  that 


^  One  advantage  of  classification  as  a  life  insurance  company 
is  that  premium  receipts  are  excluded  from  gross  income.  Under 
Section  202  (a)  of  the  Code  (Appendix,  infra),  the  gross  income 
of  a  life  insurance  company  consists  only  of  income  received  from 
interest,  dividends,  and  rent,  whereas  there  is  no  similar  limitation 
with  respect  to  the  gross  income  of  a  mutual  insurance  company 
other  than  life  under  Section  207.  Commencing  with  the  Revenue 
Act  of  1921  companies  which  met  the  statutory  definition  of  life 
insurance  companies  have  not  been  required  to  include  premiums 
in  gross  income.     See  Helvering  v.  Oregon  Ins.  Co..,  311  U.  S.  267. 
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an  insurance  company  doing  business  in  1936,  1937, 
and  1938  under  the  Arizona  Benefit  Corporation  Law 
(which,  as  amended  in  1937,  is  involved  in  this  case) 
was  not  a  life  insurance  company  as  defined  by  statute 
for  tax  purposes  in  those  years,  for  the  reason  that  it 
failed  to  maintain  a  reserve  fund  for  the  fulfillment 
of  life  insurance  contracts. 

It  is  the  Government's  position  in  this  case  that 
the  Tax  Court  erroneously  classified  the  taxpayer  as 
a  life  insurance  company  in  1939  and  1940,  for  the 
reason  that  the  taxpayer's  mortuary  fund  was  not  a 
reserve  fund  held  for  fulfillment  of  its  life  insurance 
contracts  within  the  meaning  of  Section  201  (a)  and 
the  applicable  regulations,  since  the  fund  was  subject 
to  use  for  purposes  other  than  fulfillment  of  such 
contracts. 

It  is  well  settled  that  the  term  ^^ reserve  fund''  as 
used  in  the  revenue  statutes  in  connection  with  life 
insurance  companies  has  a  technical  meaning  and 
refers  to  true  life  insurance  reserves,  in  contrast  to 
solvency  or  ordinary  business  liability  reserves.  See 
Helvering  v.  Inter-Mountain  Life  Insurance  Co,,  294 
U.  S.  686;  Helvering  v.  Illinois  Ins,  Co.,  299  U.  S. 
88;  Commissioner  v.  Oregon  Mut,  Life  Ins,  Co,,  112 
P.  2d  468  (C.  C.  A.  9th),  affirmed,  311  N.  S.  267; 
Commissioner  v.  Monarch  Life  Ins,  Co,,  114  F.  2d 
314  (C.  C.  A.  1st).  The  first  sentence  of  Section 
19.203  (a)  (2)-l  of  Treasury  Regulations  103  (Ap- 
pendix, infra)  defines  the  term  ^'reserve''  in  accord 
with  its  technical  meaning,  as  explained  by  the  Su- 
preme  Court   in  Maryland   Casualty   Co,   v.    United 
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States,  251  U.  S.  342,  350,  and  Section  19.201  (a)-l 
of  the  Regulations  (Appendix,  infra)  provides  that 
a  reserve  shall  not  be  regarded  as  held  for  the  ful- 
fillment of  an  insurance  contract  within  the  meaning 
of  Section  201  (a)  of  the  Code  unless  it  conforms  to 
the  definition  of  '^reserve''  in  Section  19.203  (a) 
(2)-l.^ 

The  most  important  characteristic  of  a  life  insur- 
ance reserve  as  recognized  by  Section  19.203  (a)  (2)-l 
of  Regulations  103  is  that  it  is  set  aside  solely  as  a 
fund  to  liquidate  future  unaccrued  and  contingent 
claims  arising  under  insurance  contracts,  or,  as  Sec- 
tion 201  (a)  of  the  Code  describes  it,  a  fmid  held  for 
the  fulfillment  of  life  insurance  contracts.  To  be  sure, 
Section  201  (a)  does  not  expressly  refer  to  a  fund 
held  exclusively  for  the  fulfillment  of  contracts,  but 
this  is  its  only  reasonable  interpretation.  If  a  fund 
is  held  to  pay  expenses  and  to  make  premium  refunds 
in  the  nature  of  dividends,  in  addition  to  satisfying 
claims,  the  fund  is  not  held  for  the  fulfillment  of  con- 
tracts; it_  is  held  for  various  purposes,  of  which 
fulfillment  of  contracts  is  only  one. 


2  The  phrase  "held  for  the  fulfillment  of  such  contracts"  should 
be  contrasted  with  the  term  "total  reserve  funds"  used  in  Section 
201  (a)  of  the  Code.  The  former  refers  only  to  a  true  insurance 
reserve  as  defined  in  Section  19.203  (a)  (2)-l,  whereas  in  National 
Protective  Ins.  Co.  v.  Commissioner^  128  F.  2d  948  (C.  C.  A.  8th), 
certiorari  denied,  317  U.  S.  655,  the  court  held  that  "total  reserve 
funds"  included  both  a  true  life  insurance  reserve  and  a  reserve 
fund  held  to  liquidate  claims  on  health  and  accident  policies,  even 
though  this  reserve  did  not  conform  to  the  technical  requirements 
of  a  true  insurance  reserve  fund. 
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Moreover,  Section  201  (a)  requires  more  than  a 
mere  fund  held  for  fulfillment  of  contracts;  it  requires 
a  *^ reserve  fund''  held  for  that  purpose,  and  as  has 
been  seen  under  Section  19.201  (a)-l  of  Treasuiy 
Regulations  103,  a  reserve  fund  within  the  meaning 
of  Section  19.203  (a)  (2)-l  of  Treasury  Regulations 
103.  That  section  makes  it  plain  that  a  fimd  not 
maintained  solely  to  liquidate  or  mature  future  claims 
arising  under  insurance  contracts  will  not  be  regarded 
as  a  true  reserve  fund.  While  the  Regulation  does 
not  use  the  word  ^^ solely,"  it  points  out  that  reserves 
maintained  for  purposes  other  than  to  pay  claims,  of 
which  several  examples  are  given  (including  reserves 
to  pay  dividends  and  expenses),  are  not  included 
within  the  term  ^^ reserve.''  The  Regulation  does  not 
purport  to  give  an  all-inclusive  list  of  disqualifying 
l)urposes,  other  than  for  payment  of  claims,  but,  as  the 
Regulation  states,  enumerates  those  listed  by  w^ay  of 
example  only.  Manifestly,  if  a  fund  is  held  in  re- 
serve for  any  purpose  other  than  to  mature  or  liqui- 
date claims,  even  though  such  purpose  is  not 
specifically  interdicted  by  the  Regulation,  it  would  not 
be  a  reserve  held  for  fulfillment  of  contracts  within 
the  test  of  Section  19.203  (a)  (2)-l. 

We  believe  there  can  be  no  doubt  as  to  the  validity 
of  the  provisions  of  the  Regulations  in  this  respect. 
The  Tax  Court  did  not  hold  them  invalid.  The  same 
provisions  in  substantially  the  same  language  have  ap- 
peared in  all  the  Regulations  commencing  with  Treas- 
ury Regulation  86,  promulgated  under  the  Revenue 
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Act  of  1934,'  and  the  fact  that  successive  Revenue 
Acts  did  not  disturb  them  discloses  Congressional 
ratification/  Helvering  v.  Reynolds  Co.,  306  U.  S.  110, 
115;  Helvering  v.  Winmill,  305  U.  S.  79,  83.  In 
First  Nat.  Ben.  Soc.  v.  Stuart,  134  F.  2d  438,  certiorari 
denied,  320  U.  S.  211,  this  Court  held  the  regula- 
tions valid,  and  their  validity  was  taken  for  granted 
in  First  Nat.  Ben.  Soc.  v.  Stuart,  152  F.  2d  298 
(C.  C.  A.  9th),  certiorari  denied  May  20,  1946.  See 
also  Standard  Industrial  Life  Ins.  Co.  v.  Comynis- 
sioner,  42  B.  T.  A.  1011.^ 

^  Earlier  regulations  were  phrased  in  somewhat  different  lan- 
guage but  were  similar  in  effect.  See  Articles  971  of  Treasury 
Regulations  77  and  74;  Article  681  of  Treasury  Regulations  69, 
65,  and  62. 

■*  Far  from  disapproving  the  regulation,  Congress  has  adopted  it. 
In  Section  163  (a)  of  the  Revenue  Act  of  1942,  it  amended  Section 
201  of  the  Internal  Revenue  Code  to  provide  a  definition  for  the 
term  ''life  insurance  reserves''  (as  H.  Rep.  No.  2333,  77th  Cong., 
1st  Sess.,  p.  109  (1942-2  Cum.  Bull.  372) ,  states)  as— 

substantially  that  contained  for  many  years  in  the  regulations 
with  the  addition  that  the  reserves  must  be  based  on  recognized 
experience  tables. 

^  General  Life  Ins.  Co.  v.  Comonissioner^  137  F.  2d  185  (C.  C.  A. 
5th),  did  not  hold  the  regulations  invalid;  it  seems  to  have  con- 
strued them  as  not  requiring  that  a  reserve  be  computed  actuarially 
as  distinguished  from  other  methods  of  computation,  so  long  as  it 
was  computed  as  required  by  law  and  was  irrevocably  dedicated  to 
payment  of  claims.  Commissioner  v.  Swift  <£  Co.  E.  B.  A.^  151 
F.  2d  625  (C.  C.  A.  7th) ,  held  the  regulations  invalid  only  in  so  far 
as  they  require  that  the  reserve  funds  referred  to  in  Section  201 
(a)  must  be  required  by  law,  a  holding  that  is  not  in  accord  with 
the  decisions  of  this  Court  in  the  First  Nat.  Ben.  Soc.  v.  Stuart 
case,  supra^  or  with  the  General  Life  case  itself.  As  pointed  out 
in  the  preceding  footnote  4,  Section  201  of  the  Code  itself  now 
defines  "life  insurance  reserves"  as,  inter  alia,  those  actuarially 
computed  and  required  by  law  and  the  second  requirement  was 
held  to  be  declaratory  of  existing  law. 
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Moreover,  there  is  a  special  statutory  provision 
covering  assessment  insurance,  which  in  the  view  of 
the  Circuit  Courts  of  Appeals  for  the  Fifth  and  Tenth 
Circuits  confirms  our  position  here.  The  taxpayer 
was  apparently  operating  under  the  assessment  in- 
surance plan.  (R.  22,  96,  100-101.)  '  Section  202  (b) 
of  the  Internal  Revenue  Code  (Appendix,  infra)  de- 
fines the  term  ^'reserve  funds  required  by  law,''  in 
the  case  of  assessment  insurance,  as  including  amounts 
deposited  with  state  officers  as  guaranty  or  reserve 
funds,  and  any  funds  maintained  under  the  articles 
of  incorporation  exclusively  for  payment  of  claims 
arising  under  certificates  of  membership  or  policies 
issued  upon  the  assessment  plan  and  not  subject  to 
any  other  use.^  This  definition  of  course  applies  to 
the  term  ^^  reserve  funds  required  by  law^"  as  used  in 
Section  203  (a)  (2),  in  the  case  of  assessment  in- 
surance, but  since  Section  201   (a)-l  of  the  Regula- 

^  Its  1939  return  stated  it  was  engaged  in  the  assessment  in- 
surance business  (R.  22)  ;  its  articles  of  incorporation  stated  its 
activities  shall  be  carried  on  on  the  mutual  assessment  plan 
(R.  96)  ;  and  its  by-laws  refer  to  amounts  payable  by  members 
as  assessments  (R.  100-101). 

^  The  taxpayer  did  not  maintain  its  reserve  fund  under  a  specific 
provision  of  its  articles  of  incorporation,  but,  instead,  pursuant 
to  Arizona  law  and  provisions  in  its  by-laws  and  policies.  How- 
ever, Section  202  (b)  would  seem  to  include  reserves  so  main- 
tained. The  term  charter  or  articles  of  incorporation  used  therein 
would  probably  comprehend  by-laws,  and,  moreover,  the  pro- 
visions of  state  law  are  deemed  to  be  incorporated  in  the  charter, 
so  that  the  charter  in  fact  required  a  reserve  fund  as  provided  by 
state  law,  even  though  the  requirement  was  not  expressly  stated. 
See  General  Life  Ins.  Co.  v.  Commissioner.,  supra;  Cf.  Northwest 
Steel  Rolling  Mills  v.  Commissioner,  110  F.  2d  286  (C.  C.  A.  9th), 
reversed  on  other  grounds,  311  U.  S.  46. 
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tions  relates  the  term  ''reserve  fund"  in  Section 
201  (a)  of  the  Code  to  the  term  ''reserve"  in  Section 
19.203  (a)  (2)-l  of  the  Regulations  and  since  that 
regulation  defines  a  reserve  for  purposes  of  Section 
203  (a)  (2)  of  the  Code,  as  well  as  for  other  pur- 
poses, it  has  been  held  that  the  Section  202  (b)  defi- 
nition applying  to  assessment  insurance  companies  is 
pertinent  in  determining  whether  this  taxpayer  main- 
tained a  reserve  fund  within  the  meaning  of  Section 
201  (a).  See  Jones  v.  OklaJwma  Benefit  Life  Assn,^ 
151  F.  2d  505  (C.  C.  A.  10th)  ;  General  Life  Ins.  Co, 
V.  Commissioner,  137  F.  2d  185  (C.  C.  A.  5th) ,'  Under 
those  decisions,  if,  as  we  shall  show,  its  reserves  were 

«  Commissioner  v.  Swift  di  Co.  E.  B.  A.,  151  F.  2d  625  (C.  C.  A. 
7th) ,  seems  to  have  rejected  the  Tax  Court's  view  that  the  term 
"reserve  funds"  in  Section  201  (a)  has  the  same  meaning  as  in 
Section  203  (a)  (2)  and  disapproved  the  regulations  insofar  as 
they  prescribed  that  the  reserves  meant  by  Section  201  (a)  must 
be  those  required  by  hiw.  But  this  decision  is  contrary  to  the 
holding  of  this  Court  in  First  Nat.  Ben.  Soc.  v.  Stuart,  134  F.  2d 
438,  certiorari  denied,  320  U.  S.  211,  and,  moreover,  the  Seventh 
Circuit  in  the  Sun  ft  case  made  no  holding  that  Section  202  (b) 
does  not  apply  in  considering  whether  a  fund  of  an  assessment 
company  meets  the  criteria  contemplated  by  Section  201  (a)  for 
a  reserve  fund.  In  General  Life  Ins.  Co.  v.  Conunissioner.  supra, 
and  Jones  v.  Oldahoma  Benefit  Life  Assn.,  supra,  the  courts  both 
treated  the  definition  of  "reserve  fund  required  by  law"  in  Sec- 
tion 202  (b)  as  applicable  to  the  term  "reserve  funds"  in  Section 
201  (a).  Furthermore,  Section  1G3  (a)  of  the  Revenue  Act  of 
1942  amended  Section  201  of  the  Code  to  incorpgrate  the  sub- 
stance of  Section  202  (b)  into  the  general  definition  of  reserves 
there  contained.  While  the  change  was  not  made  retroactive,  the 
amendment  does  reflect  an  original  intent  that  the  definition  in 
Section  202  (b) ,  in  the  case  of  assessment  insurance,  also  related  to 
Section  201.  Indeed,  S.  Rep.  No.  1631,  TTth  Cong.,  2d  Sess.,  p. 
32  (1942-2  Cum.  Bull.  504),  confirms  that  this  was  true  under 
"existing  law"  prior  to  the  amendment. 
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not  maintained  exclusively  for  payment  of  policy 
claims  and  were  subject  to  other  uses,  they  were  not 
reserves  within  the  meaning  of  Section  202  (b)  and 
201  (a)  and  the  taxpayer  does  not  qualify  as  a  life 
insurance  company. 

The  decisions  also  support  the  view  that  a  fund  will 
not  qualify  as  a  reserve  fund  held  for  fulfillment  of 
contracts,  within  the  meaning  of  Section  201  (a),  un- 
less the  fund  is  held  solely  or  exclusively  for  this  pur- 
pose. In  First  Nat,  Ben,  Soc.  v.  Stuart,  152  F,  2d 
298  (C.  C.  A.  9th),  certiora,ri  denied.  May  20,  1946, 
this  Court  held  that  the  Society,  which  did  business 
under  the  same  Arizona  statute  as  is  involved  in  this 
case,  had  not  sustained  its  burden  of  proving,  inter 
alia,  that  its  reserve  funds  held  for  the  fulfillment  of 
contracts  comprised  more  than  50%  of  its  total  reserve 
funds.  In  that  case  the  evidence  showed  that  the 
mortuary  fund  provided  for  in  the  Society's  by-laws, 
but  which  in  fact  was  not  separately  maintained,  could 
be  used  for  payment,  not  only  of  claims,  but  also  of 
taxes,  attorneys'  fees,  the  deposit  required  by  the 
State  of  Arizona,  and  expenses  of  handling  claims. 
The  District  Court  of  Arizona  had  held  in  findings  of 
fact  and  conclusions  of  law  dated  June  15,  1944  (See 
33  A.  F.  T.  R.  1643),  that  the  Society  did  not  maintain 
a  reserve  fund,  but  even  if  it  had  done  so,  the  fund 
could  have  been  used  for  taxes  and  other  expenses  so 
that  it  could  not  be  deemed  to  have  been  held  solely 
for  fulfillment  of  insurance  contracts,  as  Section  201 
(a)  of  the  Revenue  Act  of  1938  (identical  with  Sec- 
tion 201  (a)  of  the  Internal  Revenue  Code)  requires. 
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The  District  Court  held  further  that  since  interest 
accretions  from  reserve  funds  could,  under  Arizona 
law,  be  used  for  general  expenses,  the  fund  departed 
from  the  requirements  of  Article  203  (a)  (2)-l  of 
Treasury  Regulations  101  (substantially  the  same  as 
Section  203  (a)  (2)-l  of  Treasury  Regulations  103) 
for  such  a.  fund.  In  affirming  the  District  Court  this 
Court  expressed  no  disapproval  of  these  conclusions. 
In  General  Life  Ins.  Co,  v.  Commissioner,  137  F. 
2d  185  (C.  C.  A.  5th),  it  was  said  (pp.  189-190) : 

It  is  the  universal  concept  that  a  life  insur- 
ance company  should  maintain  a  reserve — not 
for  its  use  but  which  it  cannot  invade — for  the 
sole  and  exclusive  protection  of  its  policy 
holders.  Since  the  reserve  is  held  for  the 
policy  holders  and  not  for  the  Company,  Con- 
gress has  not  taxed  this  reserve  as  income  to 
the  Company.  It  is  contemplated  that  the  re- 
serve is  made  up  of  money  which  the  policy 
holder  had  put  up  for  his  own  use  and  protec- 
tion and  not  primarily  for  the  use  and  protec- 
tion of  the  Company.  There  is  no  apparent 
inequity  in  the  policy  of  Congress  in  not  plan- 
ning to  tax  such  reserve.  However,  this  re- 
serve should  be  irrevocably  dedicated  to  the 
payment  of  claims  arising  under  the  policies. 
In  a  sense,  it  partakes  of  the  nature  of  an  in- 
choate trust  for  the  benefit  of  policy  holders."" 

^  In  the  General  Life  case  the  reserve  fund  could  be  used  for 
payment  of  claims,  and  also,  to  a  Hmited  extent,  for  expenses  of 
investigating,  settling  and  contesting  claims.  The  court  seems 
to  have  overlooked  the  provision  for  payment  of  expenses  in  reach- 
ing tlie  conclusion  that  the  reserve  funds  in  those  cases  were  held 
for  fulfillment  of  contracts,  since  the  quotation  above  from  the 
General  Life  case  would  demand  a  contrary  conclusion  upon  the 
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Jones  V.  Oklahoma  Benefit  Life  Assn.,  151  F.  2d  505 
(C.  C.  A.  10th),  recognizes  the  same  principle.  There 
the  reserve  fund  itself  could  be  used  solely  for  pay- 
ment of  claims  arising  under  policy  contracts,  but  the 
interest  earned  by  the  fund  could  be  used  for  payment 
of  general  expenses.  The  court  pointed  out  that, 
under  Oklahoma  law  and  the  association's  by-laws, 
interest  earned  by  the  reserve  fund  is  not  a  part  of 
the  fund;  accordingly,  that  authority  to  use  the  inter- 
est for  general  expenses  did  not  amount  to  use  of  the 
fund  itself  for  payment  of  general  expenses.  The 
court  held,  one  judge  dissenting,  that  the  mere  invest- 
ment of  the  fund  to  earn  interest  was  not  such  a  use 
of  the  reserve  fund  as  to  impair  it  or  to  amount  to 
an  expenditure  for  purposes  other  than  payment  of 
claims.  Thus,  it  was  concluded  that  the  reserve  funds 
themselves  were  held  solely  for  payment  of  claims. 
It  is  implicit  in  the  opinion  that  a  fund  which  could 
be  expended  for  other  purposes  would  not  meet  the 
test  of  the  statute. 


showing  that  the  fund  was  not  held  exclusively  for  the  payment 
of  claims.  Even  if  the  court  was  of  the  view  that  payment  from 
the  fund  of  the  expenses  of  contesting  claims  did  not  destroy  its 
nature  as  one  held  solely  to  protect  policyholders,  a  view  which  it 
did  not  state  and  which  seems  inconsistent  with  the  First  Xat.  Ben. 
Soc.  decision  of  the  Arizona  District  Court,  affirmed  by  this  Court, 
supra^  nevertheless  the  instant  case  presents  a  situation  in  which 
the  reserve  fund  was  not  held  solely  to  pay  claims  and  expenses  of 
paying  or  contesting  claims.  As  will  be  shown,  the  fund  here 
could  be  used  to  pay  dividends  and  general  expenses,  to  make  de- 
posits with  the  State  Treasurer,  and  to  organize  a  legal  reserve 
insurance  company.  Hence,  the  taxpayer's  reserve  fund  cannot, 
in  any  case,  meet  the  test  for  a  true  reserve  fund,  even  as  exempli- 
fied by  the  General  Life  case. 
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Indeed,  we  know  of  no  case  which  takes  the  view 
that  a  reserve  fund  not  held  exclusively  for  fulfillment 
of  insurance  contracts  will  suffice  to  classify  a  com- 
pany as  a  life  insurance  company  under  Section 
201  (a). 

It  is  not  entirely  clear  whether  the  Tax  Court  in 
this  case  understood  that  the  term  ^^  reserve  fmid"  in 
Section  201  (a)  refers  to  a  fund  held  solely  for  the 
payment  of  claims.  (See  R.  32-37.)  It  did  recognize 
that  a  fund  held  to  meet  the  general  operating  ex- 
penses of  a  business  is  not  such  a  reserve  as  is  con- 
templated by  Section  201  (a).  (R.  31-32.)  But  it 
held  that  its  decision  in  Reliance  Benefit  Assn.  v.  Com- 
missioner, 2  T.  C.  15,  dismissed,  143  F.  2d  597  (C.  C. 
A.  9th),  was  controlling  that  the  reserve  fund  main- 
tained qualified  as  a  true  life  insurance  reserve  within 
Section  201  (a).  (R.  35.)  However,  since  the  Reli- 
ance case  neither  considered  nor  decided  whether  a 
reserve  fund,  shown  to  have  been  held  for  various 
purposes,  of  which  fulfillment  of  insurance  contracts 
was  only  one,  qualified  as  a  reserve  fund  under  Section 
201  (a),''  that  case  can  not  be  dispositive  of  the  present 


^"The  point  actually  decided  in  the  Reliance  case  ^yas  that  a 
reserve  was  required  to  be  established  by  Arizona  law  and  that  the 
fund  prescribed  complied  with  the  reserve  requirement  of  the 
statutory  definition,  since  the  prescribed  reserve  was  equivalent  to 
reserves  based  on  experience  tables  and  would  enable  the  company 
to  liquidate  its  policies  as  they  matured.  In  view  of  the  decision 
of  the  Supreme  Court  of  Arizona  in  Pioneer  etc.  Assn.  v.  Cor- 
poration Com.,  59  Ariz.  112,  123  P.  2d  828,  and  the  finding  in  this 
case  that  the  Arizona  Corporation  Commission  required  a  benefit 
company  to  hold  in  reserve  50%  of  all  premiums  after  the  first 
year  (R.  20 ),  we  do  not  argue  that  the  taxpayer  was  not  required 
by  law  to  maintain  a  reserve  fund  to  the  extent  of  50%  of  premiums 
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case.  As  the  minority  opinion  here  points  out  (R.  39), 
even  if  the  point  lurked  in  tlie  record  there,  the 
Reliance  opinion  is  not  authority  here,  since  the  point 
was  not  decided." 


collected  after  the  fii-st  year.  Nor  do  Ave  contend  that  the  reserves 
must  have  actually  been  computed  on  an  actuarial  basis,  in  view 
of  the  Tax  Court's  findings  that  the  Corporation  Commission 
deemed  a  reserve  equal  to  50%  of  premiums  after  the  first  year 
sufficient  to  meet  all  requirements  of  standard  mortality  tables 
at  a  31/2%  interest  accretion  rate;  that  it  submitted  all  policies 
to  an  actuary  to  see  if  they  met  its  rules  with  respect  to  reserve 
funds;  and  that  the  taxpayer  has  since  1937  been  examined  each 
year  and  met  the  Commission's  requirements.  (R.  '26.)  See 
footnotes  -i  and  5,  supra;  Cf.  Section  19.203  (a)  (2)-l  of  Treasury 
Regulations  103 ;  General  Life  his.  Co.  v.  Commissioner^  supra. 

^^  In  a  memorandum  opinion  entered  June  8,  1943,  under  the 
name  of  Pioneer  Mutual  Benefit  Assn.  v.  Commissioner  ( 1943  P-H 
T.  C.  Memorandum  Decisions,  par.  43,  266),  the  Tax  Court  held 
tliat  the  Reliance  case  was  controlling  that  a  group  of  Arizona 
benefit  corporations  were  to  be  classed  as  life  insurance  companies 
for  the  years  1937  and  1938.  The  present  taxpayer  was  one  of  the 
group  covered  in  the  memorandum  opinion  and,  although  a  pro- 
tective petition  for  review  was  filed  in  this  Court  by  the  Govern- 
ment, it  was  subsequently  dismissed  on  June  13,  1944,  along  with 
the  petition  for  review  in  the  Reliance  case.  See  143  F.  2d  596, 
597  (C.  C.  A.  9th).  The  point  presented  now,  however,  was  not 
presented  to  or  decided  by  the  Tax  Court  in  its  memorandum 
opinion.  The  earlier  decision  is  not  in  any  way  res  judicata  of 
the  present  case.  In  the  first  place,  this  is  not  the  sort  of  question 
to  which  the  principle  of  res  judicata  applies.  A  decision  deter- 
mining a  taxpayer's  classification  for  one  tax  year  does  not  pre- 
clude reexamination  as  to  its  taxable  status  for  other  years.  This 
is  so,  because  the  question  of  classification  for  each  year  under 
a  statutory  definition  must  be  determined  in  light  of  the  facts 
of  that  period,  which,  even  though  similar,  are  not  the  same  facts 
as  are  involved  in  a  determination  of  status  for  other  years.  See 
Henricksen  v.  Seicard,  135  F.  2d  986  (C.  C.  A.  9th)  ;  Corricjan  v. 
Commissioner,  155  F.  2d  164  (C.  C.  A.  6th)  ;  Stoddard  v.  Commis- 
sioner, 141  F.  2d  76  (C.  C.  A.  2d) ;  Monteith  Bros.  Co.  v.  United 
States,  142  F.  2d  139  (C.  C.  A.  7th)  ;  Commissioner  v.  N etcher,  143 
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However,  even  if  the  Tax  Court  understood  that 
only  a  reserve  fund  held  exclusively  for  fulfillment  of 
contracts  would  serve  to  bring  the  taxpayer  within  the 
definition  of  a  life  insurance  company  in  Section  201 
(a),  it  failed  to  apply  that  principle  here.  Although 
it  concluded  that  the  taxpayer  maintained  '"  a  mortuary 
or  reserve  fund  for  the  payment  of  claims  arising  from 
its  contracts,  as  required  by  Arizona  law,  it  did  not 
hold  that  the  reserve  fund  was  held  exclusively  for 
the  payment  of  such  claims.     Nor  could  it  have  so 


F.  2d  484  (C.  C.  A.  7th),  certiorari  denied,  323  U.  S.  759;  Engi- 
neer's Club  of  Philadelphia  v.  United  States^  42  F.  Supp.  182 
(C.  Cls.),  certiorari  denied,  316  U.  S.  700;  cf.  Commissioner  v. 
Security-First  Nat.  Bank,  148  F.  2d  937  (C.  C.  A.  9th). 

Furthermore,  even  if  the  doctrine  of  res  judicata  were  properly 
applicable  to  the  type  of  question  involved  in  this  case,  contrary 
to  the  holding  in  the  above  cases,  the  doctrine  would  not  preclude 
decision  of  the  point  argued  here,  since  this  point  was  not  decided 
in  the  earlier  case.  Because  the  present  controversy  involves 
taxes  for  a  different  year  than  did  the  earlier  one,  a  different  claim 
or  demand  is  involved,  and  only  issues  actually  litigated  and 
decided  in  the  earlier  case  can  operate  as  an  estoppel.  Tait  v. 
Western  Md.  Ry.  Co.,  289  U.  S.  620,  623.  Also,  tlie  taxpayer  has 
not  pleaded  that  the  earlier  decision  is  res  judicata,  so  that  such  a 
question  is  not  in  issue  here. 

'^  Although  it  might  be  questioned  from  the  testimony  whether 
a  mortuary  or  reserve  fund  was  in  fact  nuiintained,  the  Tax  Court 
found  that  the  taxpayer  carried  a  mortuary  fund  and  an  expense 
fund  on  its  books,  to  which  it  allocated  premiums  as  received,  and 
that  it  held  actual  assets  in  reserve  for  claim  purposes  in  excess  of 
the  reserve  shown  in  its  mortuary  fund.  (K.  26-29.)  Further- 
more, its  balance  sheets  for  December  31,  1938,  and  December  31, 
1939,  carried  as  a  liability  amounts  listed  as  ''Keserve  for  future 
death  claims.''  (R.  107.)  Hence,  the  taxpayer  here  did  more  than 
merely  to  classify  its  income  as  did  the  taxpayer  in  First  Nat.  Ben> 
Soc.  V.  Stuart,  134  F.  2d  438  (C.  C.  A.  9th),  certiorari  denied,  320 
IT.  S.  211,  wherein  this  Court  held  that  no  reserve  fund  was  in  fact 
maintained. 
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coiiehuUHl  upon  its  fiiidiiigs,  wliicli  sliow  beyond  any 
doubt  that  the  i'und  was  subject  to  be  used  for  a 
variety  of  ])aymeuts,  wliieh  were  not  the  fultillment 
of  contracts. 

However,  before  discussing  in  detail  tlie  several 
purposes  for  which  the  assets  in  the  mortuary  fund 
could  be  disbursed,  it  is  observed  that  the  Tax  Court 
found  that  the  taxpayer  maintained  only  two  funds, 
a  mortuary  fund,  and  an  expense  fund  which  j)lainly 
is  not  a  reserve  fund,  as  the  Tax  Court  held.  (R.  31.) 
Although  the  mortuary  fund  was  held  in  part  to  ful- 
fill insurance  contracts,  the  assets  held  for  this  ])ur- 
pose  w^re  not  segregated  from  the  total  of  the  assets 
held  in  the  mortuary  fund,  which  was  subject  to  use 
for  the  additional  jmrposes  to  be  discussed.  Also, 
no  such  segregation  of  assets  was  made  on  the  books 
nor  was  the  total  amount  in  the  mortuary  fund 
divided  on  the  books  between  the  various  accounts  for 
which  it  could  be  used.  Furthermore,  the  jjremiums 
allocated  to  the  mortuary  fund  were  not  even  classi- 
fied as  between  the  items  for  which  they  were  to  be 
held.  Hence  it  follows  that  the  taxpayer  in  fact 
maintained  no  separate  fund,  within  its  general  mor- 
tuary fund,  solely  for  payment  of  claims,  nor  did 
the  Tax  Court  so  find.  See  both  First  Nat,  Ben,  Soc. 
V.  Stuart  decisions  of  this  Court,  supra, 

(1)  T:.e  tax])ayer's  insurance  i)olicies  exjn-essly 
provided  that  designated  i)ercentages  of  premiums 
collected  (after  the  first  month)  were  to  be  placed 
in  a  reserve  or  mortality  fund  ^^for  the  purpose  of 
payment  of  claims  and  expenses  incidental  thereto.'' 
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(R.  23,  92-93.)  Section  53-609  (b)  of  the  Arizona 
Code  (Appendix,  infra)  also  permitted  tlie  reserve 
fund  whieli  was  set  up  to  be  used  to  pay  ^^ attorney's 
fees  and  necessary  expense  arising  out  of  the  defense, 
settlement,  or  payment  of  any  contested  or  disputed 
claim.''  (R.  2o.)  There  was  no  statutory  limit  and 
apparently  no  other  restriction  upon  the  amount  of 
the  attorney's  fees  which  could  be  paid  from  the 
reserve  fund,  and  the  only  restriction  on  payment  of 
the  expenses  arising  out  of  a  contested  claim  was  the 
statutory  one  that  they  be  necessary.  (Cf.  testimony 
of  Betts,  R.  121.) 

Since  the  mortality  fund  was  held  and  could  prop- 
erly be  used  for  these  purposes  it  cannot  be  con- 
sidered as  a  reserve  fund  exclusively  for  the  fulfill- 
ment of  contracts.  See  the  second  First  Nat,  Ben. 
Soc.  V.  Stiiart  case,  supra.  See  also  Sol.  Op.  76,  3 
Cum.  Bull.  276  (1920),  ruling  that  a  reserve  for  the 
expense  of  investigating  and  settling  loss  claims  of  a 
casualty  insurance  company  w^as  not  a  true  reserve. 
It  was  there  pointed  out  that  expenses  of  investigating 
claims  are  in  fact  ordinary  running  expenses  of  in- 
surance companies,  and  a  reserve  for  this  purpose  is 
not  maintained  to  liquidate  claims  of  policyholders, 
unless  indirectly,  by  protecting  the  company's  busi- 
ness from  unnecessary  loss.  Cf.  Maryland  Casualty 
Co,\,  United  States,  251  U.  S.  342;  Section  19.203 
(a)  (2)-l  of  Treasury  Regulations  103."^ 

^^  In  footnote  9,  supra,  it  was  pointed  out  that  in  General  Life 
Ins.  Co.  V.  Commissioner,  137  F.  2d  185  (C.  C.  A.  r)tli),  the  court 
held  that  a  reserve  from  which  expenses  of  investigating  and  con- 
testing chiinis  couhl  be  paid,  limited  lioAvever  to  7.2%  of  the 
premium  income, qualified  as  a  reserve  fund  within  Section  201  (a). 
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Furthermore,  as  the  dissenting  opinion  of  the  Tax 
Court  suggests  (R.  38),  the  statutory  authority  to 
use  the  fund  to  pay  attorney's  fees  and  necessary 
expenses  arising  out  of  the  defense  of  a  contested 
or  disputed  claim  without  any  limitation  as  to  amount 
stamps  the  fund  as  held  for  a  purpose  in  direct  anti- 
thesis to  ^'fulfillment''  of  contracts. 

The  circumstances  pointed  out  by  the  Tax  Court 
(R.  32)  that  the  expenses  actually  paid  were  related 
to  a  specific  i)olicyholdeT,  were  incidental  to  settle- 
ment of  claims,  were  not  excessive,'*  and  did  not  re- 
duce the  reserves  to  an  amount  less  than  that  required 
by  law  are  not  decisive.  If  the  statute  requires,  as 
w^e  have  shown,  that  the  reserve  fund  be  held  for  one 
purpose  only,  a  fund  does  not  meet  the  statutory 
test  if  other  items  have  properly  been  charged  to  this 
fund,  no  matter  how^  reasonable  in  amount  in  connec- 
tion with  a  particular  claim  they  may  be  and  no  mat- 
ter if  the  fund  remaining  for  fulfillment  of  contracts 
after  such  expenses  are  paid  exceeds  the  legal  re- 
quirements. 

(2)  Section  53-609  (b)  of  the  Arizona  Code  also 
authorized  the  payment  from  the  reserve  fund  of 
*'the  deposits  required  to  be  made  with  the  state  treas- 
urer as  provided  by  Section  53-605."  Section  53-605 
(A])pendix,  infra)  provides  for  deposit  with  the  state 
treasurer,  to  be  held  in  trust  for  the  benefit  and  pro- 

^^  The  claim  expenses  actually  paid  out  of  the  mortuary  fund 
appear  to  have  totalled  $104.13  in  1989  and  $430.45  in  1940.  (R. 
16,  18,  26-27.)  Exhibit  F  (E.  112-117)  shows  the  charges  and 
credits  to  the  mortality  fund  in  detail  for  a  period  commencing  in 
1938  and  ending  in  1941. 
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tection  of  the  corporation's  members,  of  $1,000  be- 
fore the  company  receives  a  certificate  of  authority 
to  transact  business;  the  deposit  of  a  further  amount 
of  $1,000  within  a  year  thereafter,  and  of  a  further 
amount  each  year  equal  to  one  dollar  for  each  $1,000 
of  protection  in  force  on  December  31  of  the  preced- 
ing year,  until  a  total  of  $10,000  has  been  deposited. 
The  section  furtlier  provides: 

(e)  Said  deposit  may  be  considered  as  a 
part  of  any  required  reserve  of  the  corpora- 
tion and  shall  not  be  subject  to  withdrawal  so 
long  as  the  corporation  has  any  contract  or 
other  liability  outstanding.  If  and  \vhen  the 
corporation  liquidates,  dissolves,  or  merges 
with  another  corj^oration,  and  there  are  no  cer- 
tificates or  other  liabilities  not  satisfied  or 
assmned,  the  deposit  shall  be  returned  to  the 
corporation  u]:)on  the  order  of  the  commission, 
and  placed  to  the  credit  of  the  fund  from  which 
it  was  taken  or  paid  to  the  person  who  may 
have  advanced  it. 

Thus,  the  amount  deposited  was  not  withdrawable  by 
the  depositing  corporation  during  its  legal  existence  or 
w^hile  it  had  any  contract  or  other  liability  outstand- 
ing. The  necessary  result  is  that  the  deposit  w\as  not 
available  at  all  for  fulfillment  of  insurance  contracts, 
since  the  depositor  must  have  satisfied,  i.  e.,  fulfilled, 
all  its  contracts  before  it  could  withdraw  the  fund. 
The  deposit  w^as,  how^ever,  subject  to  the  lien  of  any 
final  judgment  of  an  Arizona  court  and  therefore 
might  be  reached  by  general  creditors.  (Section  53- 
605  (d)  (Appendix,  infra),)  The  deposit  w^as  clearly 
one  made  for  the  benefit  of  the  corporation's  members, 
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as  stated  in  Section  53-605,  as  distinguished  from  one 
for  satisfaction  of  insurance  claims.  In  Maryland 
Casualty  Co,  v.  United  States,  251  U.  S.  342,  the 
Supreme  Court  pointed  out  that  a  reserve  in  the 
teelniical  sense  is  held,  not  only  as  security  for  pay- 
ment of  claims,  but  also  as  a  fund  from  which  the 
claims  themselves  are  to  be  paid.  The  amount  de- 
posited with  the  state  therefore  was  not  a  reserve 
fund  held  for  fulfillment  of  contracts  within  the  mean- 
ing of  Section  201  (a).^=  Cf.  also  Midland  Nat.  Life 
Ins.  Co.  V.  Commissioner,  14  B.  T.  A.  200,  and  Kas- 
kaskia  Life  Ins.  Co.  v.  Commissioner,  22  B.  T.  A. 
210,  dismissed  siih  nom.  Mississippi  Valley  Life 
Ins.  Co.  V.  Commissioner,  62  F.  2d  1075  (C.  C.  A.  8th). 
Thus,  the  mortuary  fund  could  be,  and  was  in  the 
taxable  years  (R.  54),  depleted  by  payments  into  the 
deposit  with  the  State  treasurer,  which  payments 
themselves  were  in  no  sense  in  fulfillment  of  contracts, 
and  which  did  not  establish  or  maintain  a  reserve  fund 
for  the  purpose  of  fulfilling  contracts.  In  its  opinion 
the  Tax  Court  made  no  reference  to  these  facts,  but 
it  seems  indisputable  that  the  legal  authority  to  charge 


^^  This  conclusion  is  not  in  conflict  with  Section  202  (b)  of  the 
Internal  Revenue  Code,  supra^  which  provides  that  in  the  case 
of  assessment  insurance  the  term  "reserve  funds  required  by  law" 
includes  sums  actually  deposited  with  state  officers,  pursuant  to 
law  as  "guaranty  or  reserve  funds.''  Thus,  it  is  implicit  that  the 
deposit  must  be  made  as  a  guaranty  or  reserve  in  the  accepted 
insurance  sense,  that  is,  to  mature  or  liquidate  claims  on  contracts. 
Where,  as  here,  the  deposit  w^as  never  available  for  payment  of 
claims,  there  was  no  sum  whatever  deposited  with  the  state  treas- 
ured as  "guaranty  or  reserve  funds."  Consequently,  the  deposit 
here  is  not  the  sort  referred  to  by  Section  202  (b) . 
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the  mortuary  fund  in  this  way  establishes  that  it  was 
held  for  a  purpose  which  does  not  comply  with  the 
statutory  test.  See  the  second  First  Nat.  Ben,  Soc,  v. 
Stuart  case,  supra, 

(3)  Article  XVI  of  the  taxpayer's  by-laws  author- 
ized its  directors  to  set  aside  a  portion  of  the  savings 
in  the  death  benefit  fund,  i.  e.,  the  mortuary  fund,  for 
the  purpose  of  organizing  a  legal  reserve  life  insur- 
ance company.  (R.  23-24.)  This  provision  was  to 
carry  out  one  of  the  purposes  of  the  taxpayer  as 
stated  in  Article  III  of  its  by-laws.  (R.  99.)  It  is 
obvious  that  a  payment  for  this  purpose  could  have 
no  relation  to  the  fulfillment  of  the  taxpayer's  con- 
tracts. It  would  represent  an  expense  of  a  general 
nature.  A  fund  held  for  this  purpose  is  not  an  insur- 
ance reserve  (cf.  Maryland  Casualty  Co,  v.  United 
States,  251  U.  S.  342;  Section  19.203  (a)  (2)-l  of 
Treasury  Regulations  103)  and  is  not  held  for  ful- 
fillment of  contracts.  As  J.  Disney,  dissenting,  stated 
(R.  38)  : 

I  am  altogether  unable  to  comprehend  how  a 
mortuary  fund,  subject  to  be  drawn  ui)on  to 
set  up  a  legal  reserve  life  insurance  company 
can  be  said  to  be  held  for  the  fulfillment  of  the 
insurance  contracts. 

It  is  noted  that  the  majority  opinion  did  not  even 
mention  this  important  fact. 

As  already  observed,  the  circumstance  that  the  fund 
may  not  have  been  debited  in  the  taxable  years  with 
the  expenses  of  organizing  a  legal  reserve  company'^ 

^^  Actually  the  record  is  not  clear  that  expenses  of  this  nature 
were  not  paid  in  the  taxable  year.     (K.  80-81.) 
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is  irrelevant.  The  mortuary  fund  was  established  and 
was  ^4ieW  to  pay  such  expenses,  whether  or  not  any 
w^ere  incurred  during  a  particular  year. 

(4)  Article  XVI  of  the  taxpayer's  by-laws  required 
the  directors  to  issue  each  year  to  each  member  w^hose 
payments  had  not  lapsed  a  certificate  showing  the 
member's  share  in  the  savings  in  the  mortuary  fund. 
(R.  24.)  Under  this  provision  the  taxpayer  was  re- 
quired by  the  Arizona  Corporation  Commission  to 
make  refunds  to  policyholders  of  premiums  collected 
in  excess  of  the  cost  of  insurance  out  of  the  mortality 
fund,  and  the  amounts  so  refunded  ($1,597.93  in  1939 
and  $4,154.18  in  1940)  w^ere  treated  in  its  books  as 
dividends.  (R.  26,  27-28.)  Quite  clearly  a  fund  sub- 
ject to  be  depleted  by  the  amounts  of  excess  premiums 
in  the  nature  of  dividends  is  not  a  reserve  fund  held 
for  fulfillment  of  insurance  contracts.  Compare  the 
cases  which  decide  that  a  reserve  held  to  pay  dividends 
or  coupons  representing  dividends  to  policyholders  are 
mere  liability  or  solvency  reserves  and  not  life  insur- 
ance reserves  in  the  technical  sense.  New  York  Life 
Ins.  Co.  v.  Boivers,  283  U.  S.  242;  Helvering  v.  Inter- 
Mountain  Life  Ins.  Co.,  294  U.  S.  686;  Helvering  v. 
Montana  Life  Ins.  Co.  84  F.  2d  623  (C.  C.  A.  9th)  ; 
Continental  Assitr.  Co.  v.  United  States,  8  F.  Supp. 
474  (C.  Cls.) ;  Massachusetts  Mut.  Life  Ins.  Co.  v. 
United  States,  56  F.  2d  897  (C.  Cls.) ;  Minn.  Mutual 
Life  Ins.  Co.  v.  United  States,  66  C.  Cls.  481,  certio- 
rari denied,  279  U.  S.  856;  Equitable  Life  Assurance 
Society  v.  Commissioner,  33  B.  T.  A.  708,  716-717; 
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Midland  Mut.  Life  Ins.  Co,  v.  Commissioner,  19  B. 
T.  A.  765.  See  Section  19.203  (a)  (2)-l  of  Treasury 
Regulations  103,  which  provides  that  the  term  reserves 
does  not  include  amounts  maintained  for  annual  and 
deferred  dividends. 

The  Tax  Court  seems  to  have  recognized  that  the 
pajnnent  of  these  dividends  from  the  mortuary  fund 
was  not  a  payment  to  fulfil  contracts.  However,  it 
attemi)ted  to  justify  its  holding  that  the  mortuary 
fimd  was  held  to  fulfil  contracts  on  the  theory  that 
the  payment  of  dividends  did  not  in  fact  reduce  the 
reserve  in  the  taxable  years  below  legal  requirements. 
(R.  32.)  But  this,  of  course,  is  immaterial  to  the 
issue  under  the  statute.  Since  the  taxpayer  maintained 
only  one  ^^ reserve"  fund,  its  mortuary  fund,  and  since 
this  fund  was  subject  to  invasion  for  premium  re- 
funds, it  does  not  meet  the  statutory  test  which  speci- 
fies a  reserve  fund  held  only  to  fulfil  contracts. 

(5)  Section  53-609  (b)  of  the  Arizona  Code  per- 
mitted the  interest  earned  by  the  assets  of  the  corpora- 
tion, whether  deposited  with  the  state  treasurer  or 
otherwise  invested,  to  be  used  for  general  operating 
expenses.  No  exception  is  made  of  interest  (R.  25) 
earned  on  the  assets  set  aside  in  a  reserve  fund.  This, 
we  submit,  authorizes  use  of  the  mortuary  fmid  for 
such  expenses,  for  the  reason  that  interest  earned  by 
the  assets  comprising  a  reserve  fund  is  considered  as 
a  part  of  the  fund.  The  classic  definition  of  a  reserve 
fund,  stated  in  Maryland  Casualty  Co.  v.  United  States, 
supra,  and  incorporated  in  Section  19.203  (a)    (2)-l 
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of  Treasury  Regulations  103,  is  that  it  is  a  sum  of 
money,  variously  computed  or  estimated,  Avhich  with 
accretions  from  interest,  is  set  aside  to  mature  or 
liquidate  future  unaccrued  and  contingent  claims- 
The  regulation  also  states  that  only  funds  dependent 
upon  interest  earnings  for  their  maintenance  will  be 
considered  as  reserves.  And  Congress  has  always  con- 
sidered interest  on  the  reserve  fund  as  of  the  same 
character  as  the  principal  of  the  fund,  so  far  as  pro- 
tection for  policyholders  is  concerned.  See  for  a  full 
discussion.  Commissioner  v.  Monarch  Life  Ins.  Co., 
114  F.  2d  314  (C.  C.  A.  1st).  See  also  Helvering  v. 
Oregon  lus.  Co.,  311  U.  S.  267,  269;  Massachusetts 
Milt.  Life  Ins.  Co.  v.  United  States,  56  F.  2d  897, 
899  (C.  Cls.). 

As  the  District  Court  held  in  the  second  First  Nat. 
Ben.  Soc.  case,  supra,  affirmed  by  this  Court,  the  per- 
mission to  use  interest  accretions  from  reserve  funds 
for  general  expenses  violates  the  requirements  for  an 
insurance  reserve  fund  set  out  in  Section  19.203  (a) 
(2)-l.  While  Jones  v.  Oklahoma  Ben.  Life  Ass7i.,  151 
F.  2d  505  (C.  C.  A.  10th),  held  that  authority  to  use 
the  interest  earned  by  the  fund  involved  in  that  case 
for  general  expenses  did  not  prevent  the  fund  from 
qualifying  as  a  reserve  fund  held  to  fulfil  contracts, 
this  conclusion  was  reached  because  (p.  509      ) — 

Under  the  Oklahoma  statutes  and  the  by-laws 
of  the  Association,  interest  earned  by  the  emer- 
gency fund  of  the  Association  does  not  accrue 
to  the  fund  and  is  no  part  thereof.     Hence, 
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use  of  the  interest  for  expenses  cannot  be  said 
to  be  a  use  of  the  fund." 

In  the  instant  case  Section  53-609  (b)  of  the  Ari- 
zona law  does  not  provide  that  interest  earned  shall 
not  be  part  of  the  mortuary  or  reserve  fund.  Nor  do 
the  taxpayer's  by-laws  so  provide.  Article  XVI  (R. 
23-24)  merely  prescribes  a  death  benefit  fund  and  an 
expense  fund,  but  does  not  stipulate  that  all  interest 
earned  shall  go  into  the  expense  fund.  On  the  con- 
trary, it  is  stated  that  the  expense  fund  shall  consist 
of  only  membership  and  registration  fees,  first  month's 
payments  of  assessments  and  reinstatements,  50  per- 
cent of  the  following  eleven  months'  payments  and 
33%  percent  of  all  subsequent  payments,  thus  exclud- 
ing interest  earned  by  the  mortuary  fund.  Thus,  the 
case  at  bar  presents  a  factual  situation  with  respect 
to  interest  different  from  that  in  the  Oklahoma  Bene- 
fit case. '® 


^^  Section  2  (b)  of  Article  II  of  the  Oklahoma  Association's  by- 
laws provided : 

Any  interest  accruing  from  the  investment  of  such  funds 

[reserve  fund  assessments]  shall  be  collected  by  the  Secretary 

or  Treasurer  and  become  a  part  of  the  general  expense  fund 

of  the  Association. 

See  Oklahoma  Ben.  Life  Ass^n  v.  J  ones  ^  57  F.  Supp.  423,  426 

(W.D.Okla.). 

^*  Although  not  directly  involved  here,  we  doubt  the  correct- 
ness of  the  conclusion  in  the  Oklahoma  Life  decision,  since  we 
think  the  authorities  cited  above  establish  that  the  interest  accre- 
tion element  is  a  necessary  factor  to  classify  a  fund  as  a  true 
insurance  reserve  held  for  fulfillment  of  contracts  within  the 
meaning  of  Section  201  (a).  While  the  Fifth  Circuit  has  held 
that  a  reserve  fund  may  be  "variously  computed  or  estimated,"  as 
the  regulation  says,  it  has  not  dispensed  expressly  or  by  impli- 
cation with  the  requirement  that  the  fund  shall  be  maintained  by 
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We  submit  that  on  the  record  here  the  authority 
to  use  interest  earned  by  the  assets  in  reserve  for  gen- 
eral expenses  constitutes  an  authority  to  use  the  mor- 
tuary fund  for  such  a  purpose  and  prevents  the  fund 
from  meeting  the  criteria  for  a  reserve  fund  contem- 
plated by  the  statutory  definition. 

(6)  The  balance  in  the  taxpayer's  mortuary  fund 
as  of  December  31,  1939,  of  $14,659.57  (R.  26-27)  in- 
cluded a  provision  of  $149.58  for  hospitalization  on 
future  sick  and  accident  claims  (R.  109).  Although 
the  exact  amount  held  for  this  purpose  is  shown,  no 
separate  reserve  was  in  fact  maintained  to  pay  hos- 
pitalization claims.  There  are  no  figures  showing  the 
provision  for  hospitalization  in  the  fund  as  of  Decem- 
ber 31,  1940;  however,  that  some  amount  was  included 
is  clear,  since  an  erroneous  allocation  to  the  fund  for 
hospitalization  was  eliminated  in  1940.  (R.  27.)  A  re- 
serve held  to  pay  sick  and  accident  claims  is  not  a  life 
insurance  reserve  fund,  although  a  separate  reserve 
for  this  purpose  may  be  considered  as  part  of  the 
*^ total  reserve  funds"  referred  to  in  Section  201  (a). 
See  National  Protective  Ins.  Co.  v.  Commissioner,  128 
F.  2d  948^/ C.  C.  A.  8th),  certiorari  denied,  317  U.  S. 
655;  Kaskaskia  Life  Insurance  Co.  v.  Commissioner, 
22  B.   T.   A.   210,   appeal    dismissed  sub.   nom.   Mis- 

interest  accretions.  Indeed,  under  the  Texas  law  involved  in  Gen- 
eral Life  Ins.  Co.  v.  Commissioner^  137  F.  2d  185,  and  Abilene 
Life  Ins.  Co.  v.  Commissioner^  137  F.  2d  191,  it  seems  to  have  been 
required  that  interest  should  be  added  to  the  principal  of  tlie 
reserve  fund  and  held  for  the  same  purpose.  The  record  in  the 
General  Life  case  shows  that  the  state  insurance  commissioner  so 
testified. 
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sissippi  Valleij  Life  Ins.  Co.  v.  Commissioner,  62  F. 
2d  1075  (C.  C.  A.  8th). 

As  previously  pointed  out,  the  taxpayer's  mortuary 
fund  was  not  segregated  into  a  fund,  or  assets,  held 
to  liquidate  policy  claims  and  funds  held  for  the 
several  other  purposes  just  discussed.  Thus,  the 
mortuary  fund  was  no  more  than  a  general  fund  to 
meet  all  the  expenses  and  charges  properly  payable 
therefrom.  Since,  as  has  been  shown,  the  purposes 
for  which  the  mortuary  fund  was  held  include  many, 
in  addition  to  payment  of  claims,  which  entirely  vio- 
late the  concept  of  life  insurance  reserves,  the  fund 
cannot  qualify  as  a  reserve  fund  held  for  fulfillment 
of  contracts  within  Section  201  (a).  Cf.  the  two  First 
Nat.  Ben.  Soc.  cases,  supra. 

Moreover,  even  if  it  wei^e  assumed  arguendo  that 
some  portion  of  the  moi'tuary  fund  was  held  exclu- 
sively to  fulfil  contracts,  not  only  was  no  separation 
of  a  reserve  fund  for  this  x)urpose  made  in  fact  within 
the  mortuary  fund  itself,  which  would  be  necessary 
for  taxpayer  to  prevail,  but  there  was  no  showing  as 
to  even  the  approximate  percentages  of  the  fund  held 
in  reserve  for  this  and  other  purposes.'^  Indeed,  it 
does  seem  that  such  an  approximation  woiu^Jbe  help- 
ful, since  there  was  apparently  no  limit  on  amounts 
usable  for  expenses  of  settling  and  contesting  claims 
and  attorney's  fees.    Also,  all  the  fund  attributable 

^^  An  exception  is  in  the  case  of  the  amount  held  to  pay  hospital- 
ization claims  in  1939  (R.  109),  but  there  was  merely  a  chissifica- 
tion  within  the  mortuary  fund  itself,  no  separate  fund  being  in 
fact  maintained.  For  1940  the  record  does  not  show  even  a  sepa- 
rate classification  of  the  hospitalization  claim  reserve.   (R.  111.) 
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to  interest  was  expendable  for  general  expenses. 
Even  if  the  view  were  taken  that  the  portion  of  the 
mortuary  fund  attributable  to  50%  of  premiums  col- 
lected on  all  i)olicies  after  the  first  year  was  neces- 
sarily held  for  policy  claims,  on  the  theory  that  the 
Arizona  Corporation  Commission  prescribed  this 
amount  as  the  minimmn  reserve  requirement  (a  view 
which  is  not  tenable  since  even  this  minimum  amount 
would  be  subject  to  use  for  expenses),  the  record  does 
not  show  what  this  amount  w^ould  be. 

There  is  thus  no  basis  on  which  it  could  be  con- 
cluded that  more  than  50%  of  the  mortuary  fund  was 
held  to  fulfil  death  claims.  To  be  sure,  the  actual 
payments  in  the  taxable  years  for  other  purposes 
seems  to  have  been  less  than  50%  of  the  total  fund,'*^ 
but  this  supplies  no  proof  that  more  than  50%  of  the 
balance  of  the  fund  was  held  for  fulfillment  of  con- 
tracts, as  distinguished  from  other  fjurposes  for  which 
the  fund  could  lawfully  be  used. 

It  is  true  that  the  Tax  Court  concluded  that  more 
than  50%  of  taxpayer's  total  reserve  funds  w^as  held 
for  fulfillment  of  its  life  insurance  contracts.  (R.  29.) 
However,  this  conclusion  did  not  result  from  an  ap- 
portionment of  the  mortuary  fund,  but  was  based  on 


^°  The  analysis  of  the  mortuary  fund  given  in  the  Tax  Court's 
findings  (R.  26-27)  fails  to  show  the  expenses  paid  in  connection 
with  death  claims  ($101.13  in  1939  and  $436.45  in  1940— R.  16,  18) 
which  are  included  in  the  amounts  shown  as  paid  out  for  (death) 
claims,  nor  does  it  disclose  amounts  deposited  with  the  state  treas- 
urer in  those  years  ($167.67  in  1939  and  $789.47  in  1940),  or  ex- 
penses, if  any,  paid  to  organize  a  legal  reserve  company  or  paid 
from  interest  in  1940  (see  R.  54,  80-81) . 
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the  erroneous  holding  that  the  mortuary  fund  was  a 
reserve  fund  held  for  fulfillment  of  contracts  within 
Section  201  (a),  and  since  the  taxpayer  had  no  other 
reserve  fund,  that  it  also  represented  its  total  reserve 
fund.  Consequently,  the  mortuaiy  fund  was  more 
than  50%,  i.  e.,  all,  of  the  total  reserve  funds.  Since 
we  have  shown  that  the  mortuary  fund  was  not  a 
reserve  fund  held  for  fulfillment  of  contracts,  it  fol- 
lows that  the  Tax  Court's  conclusion  must  fall  and 
that  taxpayer  does  not  fit  within  the  definition  of  a 
life  insurance  company. 

II 

The  taxpayer  is  taxable  under  section  207  of  the  Internal 
Revenue  Code  and  is  liable  for  deficiencies  as  determined 
by  the  Commissioner 

It  remains  to  consider  briefly  the  Commissioner's 
determination  that  the  taxpayer  is  liable  for  deficien- 
cies as  a  mutual  insurance  company  taxable  under 
Section  207  of  the  Internal  Revenue  Code  (Appen- 
dix, infra).  If,  as  has  been  shown,  it  is  not  taxable 
as  a  life  insurance  company,  it  clearly  should  be 
classed  as  a  mutual  insurance  company  other  than 
life  or  marine.  It  was  a  non-profit  insurance  com- 
pany (R.  22)  and  undertook  to  furnish  insurance  to 
its  members  at  cost,  refunding  excessive  premiums  to 
them.  It  thus  was  a  mutual  company.  See  Ameri- 
can Ins,  Co.  of  Texas  v.  Thomas,  146  F.  2d  434 
(C.  C.  A.  5tli),  and  cases  cited. 

The  Tax  Court  stated  (R.  30)  that  the  taxpayer 
conceded  there  is  a  deficiency  if  the  reserves  it  main- 
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tained  are  not  reserves  *' required  by  law"  and  if  it 
falls  under  Section  207.  We  take  this  to  be  a  conces- 
sion that  the  deficiencies  are  as  determined  by  the 
Conunissioner,  if  the  taxpayer's  mortuary  fund  is  held 
not  to  be  a  true  reserve  fund  under  the  law  and  the 
regulations.  But  in  any  case  this  is  the  necessary 
conclusion. 

The  only  issue  raised  (see  petition,  R.  5-7)  under 
Section  207  was  whether  the  taxpayer  was  entitled  to 
a  deduction  under  Section  207  (c)  (1)  (A)  (Appen- 
dix, infra)  which  the  Commissioner  had  not  allowed 
it  in  com])uting  the  deficiencies.  That  section  grants 
mutual  insurance  companies  other  than  life  an  addi- 
tional deduction  for — 

the  net  addition  required  by  law  to  be  made 
within  the  taxable  year  to  reserve  funds  (in- 
cluding in  the  case  of  assessment  insurance 
companies  the  actual  deposit  of  sums  with 
State  of  Territorial  officers  pursuant  to  law^  as 
additions  to  guarantee  or  reserve  funds) .  ^  *  ^ 

The  complete  answer  to  the  claim  for  deduction 
under  this  section  is  that  no  addition  whatever  was 
made  to  ^^ reserve  funds''  in  the  taxable  year,  because 
the  mortuary  fund  was  not  a  reserve  fund.  Further- 
more, there  is  no  evidence  whatever  as  to  the  amount 
of  the  net  addition,  if  any,  required  by  the  rules  of 
the  Arizona  Corporation  Commission  to  be  made  in 
the  taxable  years  to  the  mortuary  fund.  Although 
the  amounts  deposited  with  the  state  treasurer  in 
1939  and  1940  were  shown,  the  taxpayer  is  entitled  to 
no   deduction   therefor,   because   the   sums   were   not 
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deposited  as  additions  to  a  guarantee  or  reserve  fund. 
As  has  been  shown,  the  deposit  was  only  a  fund  to 
protect  members,  and  in  no  sense  a  reserve  fund  to 
liquidate  insurance  claims. 

CONCLUSION 

The  decision  of  the  Tax  Court  should  be  reversed, 
with  instructions  to  find  deficiencies  as  determined  by 
the  Commissioner. 

Eespectfully  submitted. 

Sew  ALL  Key, 
'Acting  Assistant  Attorney  General, 
Helen  R.  Carloss, 
Helen  Goodner, 
Special  Assistants  to  the  Attorney  General, 

December,  1946 


APPENDIX 

Arizona  Code  Annotated  (1939)  : 

53-601.  SJiort  Title. — This  act  may  be  cited 
as  the  Benefit  Corporation  Law  of  1937.  [Laws 
1937,  ch.  36,  §  1,  p.  107.] 

53.602.  Benefit  corporations. — Corporations, 
not  for  pecuniary  profit,  may  be  formed  to  pro- 
vide cash  benefits  for  members  and  cash  benefits 
for  the  nominees  of  deceased  members,  and  shall 
include  all  corporations,  societies  and  asso- 
ciations operating  an  insurance  business  where 
funds  are  provided  by  mutual  contributions,  pe- 
riodical payments,  dues  or  assessments,  except 
those  hereinafter  exempted.  [R.  S.  1901,  §898; 
1913,  §2215;  R.  C.  1928,  §607;  Laws  1937,  ch. 
36,  §  2,  p.  107.] 

53-603.  Formation.— {Si)  Two  hundred  [200] 
or  more  citizens  of  the  United  States,  residents 
of  this  State  for  at  least  one  [1]  year,  may  form 
a  benefit  corporation  by  filing  articles  of  incor- 
poration, verified  by  each  of  them,  stating  the 
general  objects  of  the  corporation,  its  principal 
place  of  business,  the  time  of  its  commencement 
and  termination,  the  names  of  the  directors  and 
officers  by  whom  the  affairs  of  the  corporation 
are  to  be  conducted  and  the  time  of  their  elec- 
tion, the  corporation's  name  (which  shall  indi- 
cate its  general  character  of  business  and  shall 
not  closely  resemble  the  name  of  any  associa- 
tion, life  insurance  company,  or  corporation  now 
licensed  to  do  business  in  this  State),  and  whether 
private  property  is  to  be  exempted  from  liability 
for  the  corporate  debts. 

(b)  When  the  articles  of  incorporation  have 

been   thus  filed   and   a    certified   copy   thereof 

(39) 
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recorded  in  the  office  of  the  county  recorder  of 
the  county  in  which  its  place  of  business  is 
situated,  and  appointment  of  a  statutory  agent 
filed,  the  cor])oration  commission  shall  issue  the 
corjjoration  a  certificate  of  incorporation. 
[R.  S.  1901,  $889;  1913,  §2216;  R.  C.  1928, 
§  608;  Laws  1937,  ch.  36,  §  3,  p.  107.] 

53-604.  Minimum  member  ship, — Such  cor- 
poration shall  have  twelve  [12]  months  from 
the  date  of  its  certificate  of  authority  to  secure 
a  minimum  of  not  less  than  five  hundred  [500] 
members  in  good  standing.  Should  the  mem- 
bership at  any  time  fall  below  said  mininuim, 
the  corporation  shall  immediately  notify  the 
corj)oration  conunission.  Within  ninety  [90] 
days  thereafter,  or  such  further  time  as  the 
commission  may  allow,  the  corporation  shall 
increase  its  membership  to  said  minimum.  If 
the  corporation  fails  to  increase  its  member- 
ship within  the  time  fixed,  the  commission 
shall  revoke  its  certificate  of  authority  and 
thereupon  such  corporation  shall  liquidate  and 
dissolve.  [R.  C.  1928,  §  608a  as  added  by  Laws 
1937,  ch.  36,  §  4,  p.  107.] 

53-605.  Deposit  of  money  or  security. —  (a) 
Every  benefit  corporation  organized  or  operat- 
ing under  the  provisions  of  this  act,  before  re- 
ceiving a  certificate  of  authority  to  transact 
business,  shall  in  addition  to  the  requirements 
of  section  609b  [§  53-611],  deposit  with  the 
state  treasurer,  to  be  bv  him  held  in  trust  for  the 
benefit  and  protection  of  the  corporation's  mem- 
bers, the  sum  of  one  thousand  dollars  [$1,000]. 
Thereafter  a  further  sum  of  one  thousand  dol- 
lars [$1,000],  divided  into  twelve  [12]  equal 
monthly  payments,  beginning  thirty  [30]  days 
after  the  certificate  of  authority  is  issued,  shall 
be  likewise  deposited  with  the  state  treasurer. 
Failure  to  pay  any  such  monthly  payment  shall 
automatically  cancel  the  corporation's  certifi- 
cate of  authority. 
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(b)  In  addition  to  said  de])osits  every  such 
corporation  shall,  not  later  than  February  1, 
1940,  and  on  or  before  February  1  of  each  year 
thereafter,  de])osit  with  the  state  treasurer,  to 
be  l)y  him  lield  in  trust  as  hereinafter  })rovided, 
for  the  benefit  and  protection  of  the  members  of 
the  corporation,  a  further  sum  equal  to  one 
dollar  [$1.00]  for  each  one  thousand  dollars 
[$1,000]  of  protection  in  force  on  December  31 
of  the  preceding  year,  beginning  as  of  De- 
cember 31,  1939,  until  a.  total  of  ten  thousand 
dollars    [$10,000]   has  been  so  deposited. 

(c)  The  deposits  prescribed  by  this  section 
shall  be  subject  to  withdrawal  from  the  state 
treasury  in  whole  or  in  part  only  on  the  order 
of  and  as  directed  by  the  corporation  commis- 
sion, but  may,  with  the  commission's  approval, 
be  invested  in  United  States  or  state  bonds, 
w^hich  shall  be  placed  with  and  assigned  to  the 
state  treasurer  and  held  by  him  as  provided 
for  the  original  dei)Osits.  Subject  to  approval 
by  th6  commission  any  such  securities  may  be 
exchanged  for  others  of  like  amounts.  The 
interest  on  said  securities  shall  be  j^ayable  to  the 
corporation  depositing  the  same. 

(d)  Any  unsettled  final  judgment  of  a  court 
of  this  state  shall  be  a  lien  on  the  deposits  of 
money  or  securities  prescribed  by  section  608b 
[§  53-605],  and  subject  to  execution  after 
thirty  [30]  days  from  entry  of  final  judgment. 
If  said  deposit  is  depleted  thereby  it  shall  be 
replenished  within  ninety   [90]   days. 

(e)  Said  deposit  may  be  considered  as  a 
part  of  any  required  reserve  of  the  corporation 
and  shall  not  be  subject  to  withdrawal  so  long 
as  the  corporation  has  any  contract  or  other 
liability  outstanding.  If  and  when  the  corpora- 
tion liquidates,  dissolves,  or  merges  with 
another  corporation,  and  there  are  no  certifi- 
cates or  other  liabilities  not  satisfied  or  as- 
sumed, the  deposit  shall  be  returned  to  the 
corporation  upon  the  order  of  the  commission, 
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and  placed  to  the  credit  of  the  fund  from  which 
it  was  taken  or  paid  to  the  person  who  may 
have  advanced  it.  [R.  C.  1928,  §  608b  as  added 
by  Laws  1937,  ch.  36,  §  5,  p.  107.] 

53-606.  Benefit  certificate. — (a)  Every  benefit 
certificate  issued  by  any  such  corpora^tion  shall 
specify  the  maximum  amount  not  exceeding  five 
thousand  dollars  [$5,000],  on  the  life  of  any 
individual,  to  be  paid  on  the  happening  of  the 
contingency  therein  stated,  and  shall  state  the 
basis  or  amount  to  be  set  aside  to  the  mortuary 
and  reserve  fund.  The  certificate,  including  any 
written  amendment  thereto,  and,  at  the  option 
of  the  corporation,  the  application  therefor, 
and  the  bylaws  of  the  corporation,  shall  consti- 
tute tlie  entire  contract  between  the  corporation 
and  the  member,  and  the  applicant  shall  see 
that  all  facts  required  to  be  stated  are  set  forth 

in  the  application. 

***** 

53-609.  Paijments  and  fnnds. — (a)  Every 
benefit  corporation  shall  provide  in  its  benefit 
certificate  for  periodical  payments  or  dues  suf- 
ficient to  pay  benefit  claims  and  general  operat- 
ing expenses  as  stipulated  therein. 

(b)  A  mortuary  and  reserve  fund,  exclusive 
of  other  assets,  may  be  created,  out  of  which 
may  be  paid  all  benefit  claims  arising  under 
the  certificates,  the  deposits  required  to  be  made 
with  the  State  treasurer  as  provided  by  section 
608b  [§  53-605],  and  attorney's  fees  and  neces- 
sary expenses  arising  out  of  the  defense,  settle- 
ment, or  payment  of  any  contested  or  disputed 
claim.  The  residue  of  payments  made  by  mem- 
bers, after  setting  aside  the  amount  required 
for  the  mortuary  and  reserve  fund,  and  interest 
earned  by  the  assets  of  the  corporation,  whether 
deposited  with  the  State  treasurer  or  other- 
wise invested,  may  be  used  for  general  operat- 
ing expenses.  [R.  S.  1901,  ^  900;  1913,  §  2217; 
rev.,  R.  C.  1928,  §  609;  Laws  1937,  ch.  36,  §  9, 
p.  107.] 
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53-610.  Examination. — At  least  once  in  every 
two  [2]  yeai^  the  cori)oration  commission  shall 
require  the  books  and  the  affairs  of  each  benefit 
corporation  to  be  examined  and  audited  by  an 
accountant  designated  and  commissioned  by  it, 
for  the  pur})ose  of  verifying  the  funds  as  pro- 
vided in  the  benefit  certificate  thereof.  For 
such  purpose  the  commission  and  its  auditor 
shall  have  free  access  to  all  books,  papers  and 
accounts  of  the  corporation.  The  cost  of  any 
such  examination  and  audit  shall  be  paid  by 
the  corporation,  but  it  shall  not  be  required  to 
pay  for  more  than  one  [1]  such  examination 
and  audit  in  any  one  [1]  year,  nor  to  exceed 
twenty-five  dollars  [$25.00]  for  each  one  thou- 
sand [1,000]  certificates  or  fraction  thereof  in 
force  at  the  time  of  such  examination  except 
that  a  corporation  chartered  under  the  laws  of 
another  state  shall  also  pay  the  traveling  ex- 
penses of  the  accountant  designated  by  the 
commission.  All  such  costs  shall  be  paid  upon 
the  completion  of  the  audit  or  examination. 
[R.  C.  1928,  §  609a  as  added  by  Laws  1937,  ch. 
36,  §  10,  p.  107.] 

53-611.  Certificate  of  authority  to  transact 
husiness. — (a)  Before  any  benefit  corporation 
shall  solicit  applications  for  benefit  certificates 
it  shall  file  a  copy  of  its  certificate  with  the 
corporation  commission  and  evidence  that  it 
has  made  the  deposit  required  by  section  608c 
[§53-606].  If  the  certificate  conforms  to  the 
requirements  of  this  act,  the  commission  shall 
within  three  days  issue  a  written  certificate  of 
authority  to  the  corporation  to  transact  busi- 
ness. 

(b)  Upon  presentation  to  the  commission  of 
prima  facie  evidence  that  any  benefit  corpora- 
tion is  wilfully  violating  the  provisions  of  this 
act,  the  commission  shall  immediately  notify 
such  corporation,  stating  the  manner  in  which 
it  is  alleged  the  law  is  being  violated.  If  it 
appears  to  the  commission  that  the  corporation 
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is  continuing  such  violation,  it  shall  cite  the  cor- 
poration to  ai)pear  within  thirty  [30]  days  to 
show  cause  why  the  alleged  violations  should 
not  be  remedied.  If  upon  said  hearing  the 
commission  shall  find  that  the  corporation  is 
violating  the  provisions  of  this  act  in  the  par- 
ticulars stated  in  the  citation,  it  shall  sei^ve  a 
written  notice  of  its  decision  ui)on  the  corpora- 
tion, which  shall  be  subject  to  the  rights  of 
appeal  hereinafter  provided.  Should  the  cor- 
poration not  appeal  from  such  decision,  or  if  it 
appeal  and  the  appellate  court  shall  uphold  the 
decision  of  the  commission,  the  corporation  shall 
comply  with  the  order  of  the  commission  within 
ten  [10]  days  thereafter,  and  ui)on  its  failure 
so  to  do,  the  commission  may  revoke  the  cer- 
tificate of  authority  of  such  corporation.  [R.  C. 
1928,  $  609b  as  added  bv  Laws  1937,  ch.  36,  §  11, 
p.  107.] 

53-612.  Exemption  from  attachment, — No 
money  paid  or  to  be  paid  for  any  benefit,  as 
provided  in  a  certificate  issued  by  a  corpora- 
tion organized  or  operating  under  the  provi- 
sions of  this  act,  shall  be  liable  to  attachment 
or  other  process,  nor  may  it  be  seized,  taken, 
appropriated  or  applied  by  any  legal  or  equi- 
table ])rocess,  nor  by  operation  of  law  to  pay 
any  debt  or  liability  of  any  member  of  his 
nominee,  except  as  may  be  provided  in  the 
benefit  certificate.  [R.  C.  1928,  §  609c  as  added 
by  Laws  1937,  ch.  36,  §  12,  p.  107.] 

Internal  Revenue  Code: 

Sec.  201.  Tax  on  life  insurance  companies. 

(a)  Definition. — When  used  in  this  chapter 
the  term  *^life  insurance  company"  means  an 
insurance  company  engaged  in  the  business  of 
issuing  life  insurance  and  annuity  contracts 
(including  contracts  of  combined  life,  health, 
and  accident  insurance),  the  reserve  funds  of 
which  held  for  the  fulfillment  of  such  contracts 
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comprise  more  than  50  per  centum  of  its  total 
reserve  funds. 

^e  *  4t  *  * 

(2()  U.  S.  C.  1940  ecL,  Sec.  201.) 

Sec.  202.  Gross  income  of  life  insurance 
companies. 

(a)  In  General. — In  the  case  of  a  life  in- 
surance company  the  term  ^^ gross  income'' 
means  the  gross  amount  of  income  received 
during  the  taxable  year  from  interest,  divi- 
dends, and  rents. 

*  ^  *  *  * 

(b)  Reserve  Funds  Required  bjj  Latv,  De- 
-jined. — The  term  ^^ reserve  funds  required  by 
law''  includes,  in  the  case  of  assessment  insur- 
ance, sums  actually  deposited  by  any  company 
or  association  with  State  or  Territorial  offtcers 
pursuant  to  law  as  guaranty  or  reserve  funds, 
and  any  funds  maintained  under  the  charter 
or  articles  of  incorporation  of  the  company  or 
association  exclusively  for  the  payment  of 
claims  arising  under  certificates  of  membership 
or  policies  issued  upon  the  assessment  plan 
and  not  subject  to  any  other  use. 

(26  U.  S.  C.  1940  ed.,  Sec.  202.) 

Sec.  203.  Net  income  of  life  insurance  com- 
panies. 

(a)  General  Rule. — In  the  case  of  a  life  in- 
surance company  the  term  **net  income"  means 
the  gross  income  less — 

(2)  Reserve  Funds. — An  amount  equal  to  4 
per  centum  of  the  mean  of  the  reserve  funds 
required  by  law  and  held  at  the  beginning  and 
end  of  the  taxable  year,  except  that  in  the  case 
of  any  such  reserve  fund  which  is  computed  at 
a  lower  interest  assumption  rate,  the  rate  of 
3%  per  centum  shall  be  substituted  for  4  per 
centum.  Life  insurance  companies  issuing  pol- 
icies covering  life,  health,  and  accident  insur- 


46 

ance  combined  in  one  policy  issued  on  the 
weekly  premium  pajnuent  plan,  continuing  for 
life  and  not  subject  to  cancellation,  shall  be 
allowed,  in  addition  to  the  above,  a  deduction 
of  334  per  centum  of  the  mean  of  such  reserve 
funds  (not  required  by  law)  held  at  the  begin- 
ning and  end  of  the  taxable  year,  as  the  Com- 
missioner finds  to  be  necessary  for  the  protec- 
tion of  the  holders  of  such  policies  only; 

*  -Jf  -x-  *  * 

(26  U.  S.  C.  1940  ed.,  Sec.  203.) 

Sec.  207.  [as  amended  bv  Section  205  of  the 
Revenue  Act  of  1939,   c.  *^247,   53   Stat.   862]. 

MUTUAL  IJFE  INSURAXCE  COMPAXIES  OTHER  THAN 
LIFE. 

(a)  Imposition  of  Tax. — 

(1)  In  General. — There  shall  be  levied,  col- 
lected, and  paid  for  each  taxable  year  upon 
the  normal-tax  net  income  of  every  mutual  in- 
surance company  (other  than  a  life  insurance 
company)  a  tax  at  the  rates  provided  in  sec- 
tion 13  or  section  14  (b). 

*  ^  ^  *  * 

(c)  Dedtictions. — In  addition  to  the  deduc- 
tions allowed  to  corporations  by  section  23  the 
following  deductions  to  insurance  companies 
shall  also  be  allowed,  unless  otherwise  allowed — 

(1)  Mutual  Insurance  Companies  Other  Thmi 
Life  Insurance. — In  the  case  of  mutual  insur- 
ance companies  other  than  life  insurance  com- 
panies— 

(A)  the  net  addition  required  by  law  to  be 
made  within  the  taxable  year  to  reserve  funds 
(including  in  the  case  of  assessment  insurance 
companies  the  actual  deposit  of  sums  with 
State  or  Territorial  officers  pursuant  to  law  as 
additions  to  guarantee  or  reserve  funds) ;  and 

(B)  the  sums  other  than  dividends  paid  with- 
in the  taxable  year  on  policy  and  amiuity 
contracts. 

«  «  «  «  4^ 

(26  U.  S.  C.  1940  ed.,  Sec.  207.) 
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Treasury  Regulations  103,  promulgated  imder  the 
Internal  Revenue  Code: 

Sec.  19.201  (a)-l.  Life  insiirance  companies: 
Definition, — The  term  ^4ife  insurance  company" 
as  used  in  chapter  1  is  defined  in  section  201  (a). 
In  determining  whether  an  insurance  company 
is  a  *^life  insurance  company"  as  defined  in 
section  201  (a),  no  reserve  shall  be  regarded 
as  held  for  the  fulfillment  of  an  insurance  con- 
tract unless  it  conforms  to  the  definition  of 
^^  reserve"  contained  in  section  19.203  (a) 
(2)-l. 

Sec.  19.203  (a)  (2)-l.  Reserve  funds.— In 
general,  the  reserve  contemplated  is  a  sum  of 
money,  variously  computed  or  estimated,  which, 
with  accretions  from  interest,  is  set  aside  (re- 
served) as  a  fund  with  which  to  mature  or 
liquidate,  either  by  payment  or  reinsurance  with 
other  companies,  future  unaccrued  and  con- 
tingent claims.  It  must  be  required  either  by 
express  statutory  provisions  or  by  rules  and 
regulations  of  the  insurance  department  of  a 
State,  Territory,  or  the  District  of  Columbia 
when  promulgated  in  the  exercise  of  a  power 
conferred  by  statute,  but  such  requirement, 
without  more,  is  not  conclusive;  for  example, 
it  does  not  include  reserves  required  to  be  main- 
tained to  provide  for  the  ordinary  running 
expenses  of  a  business  definite  in  amount,  and 
which  must  be  currently  paid  by  every  company 
from  its  income  if  its  business  is  to  continue, 
such  as  taxes,  salaries,  reinsurance  and  unpaid 
brokerage;  the  reserve  or  net  value  of  risks 
reinsured  in  other  solvent  companies  to  the 
extent  of  the  reinsurance ;  reserve  for  premiums 
paid  in  advance ;  annual  and  deferred  dividends ; 
accrued  but  unsettled  policy  claims;  losses  in- 
curred but  unreported;  liability  on  supple- 
mentary contracts  not  involving  life  contingen- 
cies ;  estimated  value  of  future  premiums  which 
have  been  waived  on  policies  after  proof  of 
total  and  permanent  disability. 
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In  any  case  where  reserves  are  claimed, 
sufficient  information  must  be  filed  with  the 
return  to  enable  the  Commissioner  to  deter- 
mine the  validity  of  the  claim.  Eeference 
should  be  made  to  the  item  in  which  the  re- 
serve appears  in  the  annual  statement  and  to 
the  statute  or  insurance  department  ruling 
requiring  that  such  reserves  be  held.  Only 
reserves  which  are  so  required,  which  are  pe- 
culiar to  insurance  companies,  and  which  are 
dependent  upon  interest  earnings  for  their 
maintenance  will  be  considered.  A  company 
is  i)ermitted  to  make  use  of  the  highest  aggre- 
gate reserve  called  for  by  any  State  or  Terri- 
tory or  the  District  of  Columbia  in  wdiich  it 
transacts  business,  but  the  reserve  must  have 
been  actually  held. 

In  the  case  of  life  insurance  companies  issu- 
ing policies  covering  life,  health,  and  accident 
insurance  combined  in  one  policy  issued  on 
the  weekly  premium  payment  plan,  continuing 
for  life  and  not  subject  to  cancellation,  it  is 
required  that  reserve  funds  thereon  be  based 
upon  recognized  tables  of  experience  covering 
disability  benefits  of  the  kind  contained  in 
policies  issued  by  this  particular  class  of  com- 
panies. The  deduction  in  respect  of  such  re- 
serve funds  (not  required  by  law)  is  3%  per- 
cent of  the  mean  of  such  reserve  funds  held  at 
the  beginning  and  end  of  the  taxable  year. 

Sec.  19.207-4.  Required  addition  to  reserve 
funds  of  nuitiial  insurance  companies  {other 
than  life), — Mutual  insurance  companies,  other 
than  life  insurance  companies,  may  deduct 
from  gross  income  the  net  addition  required  by 
law  to  be  made  within  the  taxable  year  to  re- 
serve funds,  including  in  the  case  of  assessment 
insurance  companies  the  actual  deposit  of  sums 
with  State  or  Territorial  officers  pursuant  to 
law  as  additions  to  guarantee  or  reserve  funds. 
Reserve  funds  *^  required  by  law''  include  not 
only    reserves    required   l:>y    express    statutory 
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provisions  but  also  reserves  required  by  the 
rules  and  regulations  of  State  insurance  de- 
l)artnienfs  when  promulgated  in  the  exercise  of 
an  appropriate  power  conferred  by  statute,  but 
do  not  include  assets  required  to  be  held  for  the 
ordinary  running  expenses  of  the  business,  such 
as  taxes,  salaries,  reinsurance,  and  un])aid 
brokerage.  Only  reserves  commonly  recog- 
nized as  reserve  funds  in  insurance  accounting 
are  to  be  taken  into  consideration  in  computing 
the  net  addition  to  reserve  funds  required  by 
law.  In  the  case  of  a  fire  insurance  company 
the  only  reserve  fund  commonly  recognized  is 
the  ^^unearned-premium"  fund.  For  a  general 
definition  of  ^^^eserve  fund"  see  section 
19.203  (a)  (2)-l. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11417 
Commissioner  of  Internal  Revenue,  Petitioner, 

V. 

National  Reserve  Insurance  Company,  Respondent 


BRIEF  FOR  THE  RESPONDENT 

The  statement  of  facts  set  forth  in  petitoner's  open- 
ing brief  is  substantially  correct  and  the  question  to  be 
determined  is  really  one  of  lav^,  to-wit:  whether  the 
Mortuary  and  Reserve  Fund,  which,  it  is  admitted  by 
petitioner,  was  established  and  maintained  by  respond- 
ent in  strict  conformity  with  the  law  of  Arizona  and 
the  requirements  of  its  Corporation  Commission,  justi- 
fied the  Tax  Court  in  holding  respondent  to  be  a  life 
insurance  company  within  the  meaning  of  Sections 
201  and  202  of  the  Internal  Revenue  Code.  Petitioner 
does  not  contend  that  this  fund  was  not  sufficient  at 
all  times  to  meet  all  the  requirements  of  the  American 
Standard  Mortality  Table  on  the  basis  of  3V1>%  for  the 
''fulfillment"  of  respondent's  insurance  contracts,  after 
deducting  from  said  fund  all  withdrawals  made  or 
permitted  therefrom  during  all  of  the  time  involved 
herein,  or  that  the  reserve  so  maintained  was  not  more 
than  50/^  of  all  the  total  reserve  funds  of  respondent. 


As  we  understand  his  argument,  it  is  that  because  cer- 
tain withdrawals  were  permitted  to  be  made  from  the 
reserve  fund  thus  maintained,  it  lost  the  character 
which  it  otherwise  would  have  had  as  a  proper  reserve 
fund  ''held  for  the  fulfillment  of  such  contracts"  as 
were  issued  by  respondent  for  life  insurance  and  an- 
nuities so  as  to  qualify  it  as  a  life  insurance  company 
under  Sections  201  and  202,  supra,  or  to  put  it  more 
definitely,  that  any  reserve  from  which  funds  could 
legally  be  withdrawn  for  any  purpose  except  annuities 
or  payment  of  death  claims  under  life  insurance 
policies,  could  not  qualify  under  the  Federal  statue,  no 
matter  though  such  reserve  was  at  all  times  required 
by  State  law  to  be  and  actually  was  maintained  suffi- 
cient to  fulfil  all  the  provisions  of  its  insurance  and 
annuity  contracts. 

What  are  these  matters  which  the  petitioner  con- 
tends removes  respondent's  Mortuary  Fund  from  the 
required  status?  They  may  be  divided  into  four  (4) 
groups.  The  first  is  a  small  number  of  bills  which  were 
erroneously  charged  in  the  books  to  the  Mortuary 
Fund  but  which  obviously  should  have  been  charged  to 
the  expense  fund  maintained  by  respondent.  Petitioner 
tacitly  admits  that  these  items,  which  the  evidence 
shows  were  merely  errors  in  bookkeeping  and  not  in- 
tentional charges  to  the  wrong  fund,  cannot  be 
considered  as  showing  that  the  Mortuary  Fund  does 
not  properly  qualify  under  Sections  201  and  202  supra, 
so  we  say  no  more  in  regard  to  them. 

The  second  class  of  charges  which  petitioner  con- 
tends disqualified  the  Mortuary  Fund  maintained  by 
respondent  are  those  allowed  under  Article  XVI  of  the 
by-laws  of  respondent,  and  the  insurance  policies  is- 
sued thereunder,  which  article  reads  so  far  as  material, 
as  follows : 


"The  Money  in  the  Death  Benefit  Fund  shall  be 
used  for  the  payment  of  death  losses,  however, 
the  Board  of  Directors  may  set  aside  a  portion  of 
the  savings  in  said  fund  for  the  purpose  of  or- 
ganizing a  legal  reserve  life  insurance  company, 
and  shall  issue  in  January  of  every  year  begin- 
ning January  1936  a  certificate  of  evidence  to  each 
member  of  the  Association  who  has  paid  twelve 
consecutive  monthly  payments  without  lasping, 
showing  his  or  her  pro  rata  in  such  savings/' 

As  this  court  well  knows,  the  premiums  of  a  life  in- 
surance company  are  supposed  to  be  sufficient  to 
cover: 

(1)  The  necessary  reserves  to  fulfil  its  insurance 
contracts ;  and 

(2)  An  amount  sufficient  to  pay  all  the  overhead 
expenses  of  operating  the  company. 

In  order  to  be  sure  that  this  is  done,  it  is  the  custom 
of  life  insurance  companies  to  charge  a  premium  suf- 
ficient to  fully  meet  these  two  requirements  under  all 
conceivable  conditions,  and  almost  invariably  it  is 
found  at  the  end  of  the  year  that  the  premium  charged 
and  paid  was  larger  than  was  necessary.  This  is  a  sav- 
ing or  surplus  which  in  a  stock  company  belongs  to  the 
corporation  and  may  be  used  to  pay  dividends,  proper- 
ly so-called,  to  the  stockholders,  or  for  any  other  pur- 
pose within  the  articles  of  incorporation.  In  a  non- 
profit mutual  company,  such  as  respondent,  however, 
this  excess  belongs  to  the  policy  holders  and  not  the 
corporation  and  is  not  a  true  dividend  but  a  refund  to 
the  policy  holder  in  accordance  with  his  insurance  con- 
tract. 

Equitable  T  ife  Ass.  Soc.  v.  Brown, 
213  U.S.  25,  63  L  Ed.  682. 


United  States  L.  Ins.  Co.  v.  Spinks 
126  Ky.  405,  96  SW  889,  209  U.S.  539, 
52  L  Ed.  917. 

Penn  Mut.  L.  Ins.  Co.  v.  Lederer, 
252  U.S.  523,  64  L.  Ed.  598. 

It  is  true  Sec.  19.203  (a)  (2)-l  of  the  Regulations, 
states  that  these  refunds  are  not  to  be  considered  as 
part  of  the  reserve  under  Sections  201  and  202,  supra. 

Assuming  this  regulation  to  be  a  valid  one,  the  rec- 
ord shows  respondent  did  not  attempt  to  include  these 
refunds  as  part  of  the  reserve  which  it  contends  quali- 
fies it  as  a  life  insurance  company  under  those  sections. 
T.R.  81,  82. 

The  factual  situation  shown  by  the  record  is  as  fol- 
lows: Sec.  53-609  AC  1939  requires  that  a  mortuary 
and  reserve  fund  be  fixed  by  the  Corporation  Com- 
mission for  the  purposes  set  forth  therein. 

Pioneer  Mut.  Benefit  Assn.  v.  Corp.  Com. 
123  Pac.  2d  828. 

This  was  done  by  setting  aside  a  certain  percentage 
of  the  premiums.  For  the  reasons  above  set  forth,  this 
was  more  than  was  needed  to  maintain  the  reserve  for 
death  claims  required  by  Sections  201  and  202,  supra, 
which  had  been  calculated  under  the  American  Stand- 
ard Mortality  Tables  at  SVo^  interest.  T.R.  119.  This 
surplus,  or  savings,  belonged  to  the  existing  policy 
holders,  pro  rata.  Unless  in  some  manner  it  was  legal- 
ly withdrawn,  it  would  remain  in  mortmain  forever. 
According  to  petitioner's  theory  the  only  manner  in 
which  this  could  have  been  done,  and  still  qualify  the 
respondent  as  a  life  insurance  company,  would  have 
been  to  retain  this  savings  as  a  deferred  refund,  pay- 
able only  at  the  death  of  the  policy  holder,  or  perhaps 


to  transfer  the  savings  annually  to  another  fund  by 
order  of  the  directors,  and  then  refund  to  the  individual 
policy  holders  from  the  new  fund  thus  created. 

The  effect  of  the  first  course  v^as  well  illustrated  in 
the  famous  insurance  scandals  at  the  beginning  of  the 
century,  as  a  result  of  which  most  states  prohibited  the 
deferred  dividend,  while  the  second  course  was  in  sub- 
stance, though  not  in  form,  that  actually  followed  by 
respondent  under  the  direction  of  the  Corporation 
Commission.  T.R.  82.  Under  the  plan  followed  it  was 
impossible  for  the  Mortuary  Reserve  to  be  depleted  be- 
low the  requirements  of  the  Federal  Statute  by  reason 
of  these  refunds. 

It  would  be  indeed  a  harsh  and  extremely  technical 
construction  to  hold  that  Congress  intended  when  it 
enacted  Sections  201  and  202,  supra,  that  the  procedure 
followed  by  respondent  under  the  orders  of  the  Cor- 
poration Commission  deprives  it  of  its  character  as  a 
life  insurance  company.  The  old  saying  "the  letter 
slayeth  but  the  spirit  giveth  life"  is  as  true  today  as  it 
was  two  thousand  years  ago.  Our  courts  have  held  re- 
peatedly that  any  doubt  or  ambiguity  in  the  law  should 
be  resolved  in  favor  of  the  tax  payer,  and  it  was  never 
intended  that  our  tax  officials  should,  like  Shylock,  de- 
mand their  pound  of  flesh. 

The  third  class  of  payments  which  petitioner  con- 
tends disqualified  respondent's  reserve  fund,  consisted 
of  the  payment  of  certain  expenses,  such  as  attorneys' 
and  investigation  fees,  from  the  Mortality  Fund.  We 
think  the  construction  placed  by  petitioner  on  the 
nature  of  these  payments  is  both  illogical  and  unwar- 
ranted. The  Mortality  Fund  must  be  held  to  protect  the 
"fulfillment  of  such  contracts."  Accordinq:  to  petition- 
er's contention,  the  only  "fulfillment"  of  a  contract  is 
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when  a  claim  which  is  made  thereunder  is  paid  without 
investigation  as  to  whether  the  contract  requires  its 
payment  or  not,  and  the  employment  of  an  investigator 
to  determine  the  facts  or  an  attorney  to  resist  the  pay- 
ment of  an  unjust  claim  is  not  in  ''fulfillment  of  such 
contract."  We  think  it  is  just  as  essential  to  the  ''ful- 
fillment" of  a  contract  to  defeat  an  unjust  claim  there- 
under as  it  is  to  pay  a  just  one.  Suppose  for  instance,  a 
claim  is  made  for  a  certain  sum  under  a  contract,  when 
the  officers  of  the  company  have  reason  to  believe  that 
all  the  facts,  when  they  are  discovered,  will  show  that 
no  payment  is  due.  Is  it  not  in  "fulfillment  of  such  con- 
tract" to  investigate  and  determine  those  facts?  Cer- 
tainly if  the  claimant  brings  suit  on  such  a  claim 
against  a  company,  the  em^ployment  of  competent  at- 
torneys to  resist  the  claim  is  in  "fulfillment  of  such 
contract."  The  record  shows  that  payments  of  this 
class  were  only  made  in  reasonable  amount  and  under 
circumstances  that  would  justify  the  investigation  of 
the  particular  contract  to  see  whether  it  would  be  a 
"fulfillment"  thereof  to  pay  it  or  fight  it.  T.R.  121. 
Evidently  the  Arizona  legislature  considered  these 
matters  as  properly  connected  with  fulfillment  of  in- 
surance contracts  rather  than  general  expenses,  (Sec. 
53-609,  AC  1939)  and  the  Corporation  Commission 
watched  carefully  to  insure  they  did  not  unduly  deplete 
the  reserve  fund.  T.R.  121. 

This  covers  the  three  principal  objections  made  by 
petitioner  to  the  sufficiency  of  respondent's  reserve 
fund.  The  fourth  is  that  the  Arizona  law  permits  inter- 
est earned  by  the  fund  to  be  used  for  general  expenses. 
Section  53-609  AC  1939  is  cited  as  authorizing  this.  On 
the  contrary  it  explicitly  states  that  such  earnings  are 
not  to  be  used  for  operating  expenses.  Both  respondent 


and  the  Arizona  Corporation  Commission  used  the 
American  Standard  Mortality  Tables  in  calculating  the 
reserve  fund.  These  tables  are  based  on  the  theory  that 
the  amount  needed  is  composed  of  certain  funds  paid 
by  the  policy  holder  plus  3^2  '^  interest  thereon.  Neces- 
sarily the  interest  earned  by  respondent  was  required 
by  the  law  and  regulations  of  the  Corporation  Com- 
mission to  be  added  to  the  reserve  fund  to  maintain  it 
as  it  was  calculated,  and  the  presumption  is  that  the  law 
was  complied  with.  There  is  no  evidence  to  the  con- 
trary. 

Petitioner  states  that  the  District  Court  held  in 
First  Nat.  Ben.  Soc.  v.  Stewart,  which  was  appealed  to 
this  court  and  affirmed  in  152  Fed.  2d  298,  ''The  permis- 
sion to  use  interest  accretions  from  reserve  funds  for 
general  expenses  violates  the  requirements  for  an  in- 
surance reserve  fund  set  out  in  Sec.  19.  203  (a)  (2)-l'' 
(Pet.  Brief,  p.  31).  It  is  true  that  the  conclusions  of  law 
of  the  District  Court  do  in  substance  hold  that  the  Ari- 
zona Code  permits  interest  to  be  used  for  general  ex- 
penses, but  in  view  of  what  we  have  pointed  out  in  the 
preceding  paragraph,  we  think  the  conclusion  is  neces- 
sarily erroneous.  No  state  court  has  ever  so  held. 

Petitioner  also  relies  strongly  on  the  case  of  First 
National  Benefit  Society  v.  Stewart,  134  Fed.  2d  438, 
decided  by  this  court.  We  have  examined  the  case  care- 
fully and  fail  to  see  its  applicability  to  the  present  situa- 
tion. It  was  tried  in  the  District  Court  of  Arizona  and 
was  a  suit  asking  for  refund  of  a  payment  claimed  to 
have  been  eroneously  made,  on  the  ground  that  the 
petitioner  h^d  paid  a  tax  not  required  by  law.  The  vital 
issue  w^s  whether  petitioner  was  a  life  insurance  com- 
pany under  Sections  201  and  202  supra.  Among  the 
findings  of  fact  by  the  trial  court  were  the  following: 
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"The  plaintiff  was  not  required  either  by  ex- 
press statutory  provisions  or  by  the  rules  and 
regulations  promulgated  in  the  exercise  of  a  power 
conferred  by  statute  to  create  or  maintain  a  re- 
serve for  the  fulfillment  of  its  insurance  contracts. 

"The  plaintiff  has  not  voluntarily  created  or 
maintained  a  reserve  fund  for  the  fulfillment  of 
its  life  insurance  contracts/' 

At  that  time,  the  State  statute  requiring  the  reserve 
fund  under  which  respondent  herein  is  operating,  was 
not  in  force,  nor  did  the  evidence  show  a  proper  reserve 
was  voluntarily  maintained.  The  findings  were  obvious- 
ly based  on  a  factual  situation  very  different  from  that 
existing  in  the  present  case.  The  matter  came  before 
this  court  on  appeal,  and  the  judgment  was  affirmed  on 
the  grounds  that  the  regulations  of  the  Treasury  De- 
partment required  a  certain  reserve  in  order  for  peti- 
tioner to  qualify  as  a  life  insurance  company  under 
Sections  201  and  202,  supra,  and  that  the  evidence  fail- 
ed to  show  that  a  statute,  rule  or  regulation  of  the  State 
of  Arizona  required  such  a  reserve  or  that  one  had  been 
voluntarily  kept.  The  court  in  considering  the  evidence, 
stated : 

"The  evidence  goes  no  further  than  to  show 
that  appellant  classified  its  income,  but  classify- 
ing income  is  not  maintaining  a  reserve.  Likewise, 
a  requirement  of  the  by-laws  requiring  mainte- 
nance of  reserves  does  not  show  that  appellant 
maintained  such  reserves.'^ 

In  the  present  case  the  Tax  Court,  on  sufficient  evi- 
dence, found  that  a  reserve  of  the  nature  required  was 
maintained,  ample  in  amount  to  fulfill  all  insurance 
contracts,  and  that  it  was  maintained  in  accordance 
with  the  requirem.ents  of  the  law  of  Arizona.  We  can- 
not see  the  applicability  of  the  case  cited. 


In  the  case  of  First  National  Benefit  Society  v. 
Stewart,  152  Fed.  2d  298,  which  was  similar  in  nature 
to  the  previous  cited  case,  this  court  said : 

"Appellee  denied  that  appellant  was  a  life  in- 
insurance  company  within  the  meaning  of  Section 
201  (a).  On  this  issue,  appellant  had  the  burden  of 
proof.  Thus  appellant  had  the  burden  of  proving 
that  it  was  engaged  in  the  business  of  issuing  life 
insurance  and  annuity  contracts,  and  that  its  re- 
serve funds  held  for  the  fulfillment  of  such  con- 
tracts comprised  more  than  50%  of  its  total  re- 
serve funds.  The  burden  was  not  sustained." 

In  other  words,  the  sole  matter  determined  by  this 
court  in  the  case  last  cited  was  that  the  appellant  did 
not  sustain  the  burden  imposed  on  it  of  showing  that  its 
reserve  funds  held  for  the  "fulfillment"  of  its  life  in- 
surance and  annuity  contracts,  comprised  more  than 
50%  of  its  reserve  funds.  In  the  present  case,  this 
burden  was  successfully  maintained,  as  found  by  the 
Tax  Court.  We  have  examined  all  of  the  cases  cited  in 
petitioner's  brief  and  we  have  been  unable  to  find  any 
holding  that  a  reserve  of  the  type  maintained  by  re- 
spondent in  the  present  case,  is  insufficient  to  fulfill 
the  requirements  of  Sections  201  and  202  supra,  or  the 
regulations  adopted  under  them. 

While  some  of  the  points  raised  in  this  case  by  peti- 
tioner were  not  expressly  raised  and  decided  in  Reliance 
Benefit  Association  v.  Com.  2  T.C.  15,  yet  the  only 
reasonable  implication  from  the  decision  of  the  Tax 
Court  in  this  case  is  that  it  considered  that  case  as  sus- 
taining* the  position  of  respondent  that  the  reserve 
m.aintained  by  it  qualifies  under  Sections  201  and  202, 
supra.  The  statute  and  re.Qfulations  quite  properly  re- 
quire that  insurance  companies  set  up  sufficient  re- 
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serves  to  guarantee  that  they  will  live  up  to  their  con- 
tracts, but  it  is  a  harsh,  unreasonable  and  unjustified 
construction  of  the  statute  and  regulations  to  say  that 
the  reserve  fund  maintained  by  respondent,  which  un- 
questionably sufficiently  guarantees  the  fulfillment  of 
all  its  insurance  contracts,  is  not  within  the  statute. 

Counsel  for  petitioner  has  quoted  approvingly  and 
at  length  from  the  case  of  General  Life  Insurance  Com- 
pany V.  Commissioner  of  Internal  Revenue,  137  Fed. 
2d,  185.  We  quote  from  the  same  case: 

"It  is  hardly  conceivable  that  the  policy  of  Con- 
gress was  to  exempt  large,  old  line,  fixed-premium 
life  insurance  companies,  with  its  risks  variedly 
spread  over  wide  areas,  and  which  had  large  re- 
serves maintained  by  interest  earnings,  from  taxa- 
tion of  premium  income  and  to  deny  the  benefit  of 
the  exemption  to  younger,  smaller,  and  weaker  life 
insurance  companies,  with  their  risks  largely  local- 
ized, and  w^hich  had  not  yet  built  up  a  reserve  suf- 
ficiently large  for  the  investment  income  to  main- 
tain the  reserve  in  the  event  of  serious  local  epi- 
demics or  disasters.  To  so  hold  would  be  to  attri 
bute  to  Congress  a  misdirected  discrimination  in 
favor  of  the  strong  over  the  weak.  To  give  effect 
to  Treasury  Department  Regulation  No.  94,  as 
construed  and  applied  by  the  Commissioner,  would 
tend  to  deny  the  benefits  of  the  exemption  to  the 
companies  that  needed  it  most.  It  is  not  thought 
that  this  was  the  intention  of  Congress." 

In  the  present  case,  to  hold  that  a  reserve  maintained 
in  strict  accordance  with  the  laws  of  the  State  of  Ari- 
zona, and  admittedly  always  actuarilly  sufficient  to 
protect  the  "fulfillment''  of  its  insurance  contracts 
under  a  reasonable  construction  of  what  "fulfillment" 
requires,  was  insufficient  to  qualify  respondent  as  an 
insurance  company  under  Sections  201  and  202,  supra, 
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would  certainly  tend  to  deny  the  benefits  of  the  tax 
exemption  granted  by  Sections  201  and  202,  supra,  to 
one  of  the  companies  which  needed  it  the  most.  We 
submit  that  the  judgment  of  the  Tax  Court  should  be 
affirmed. 

Respectfully  submitted, 


ALFRED  C.  LOCKWOOD, 


LORNA  E.  LOCKWOOD, 


L.  J.  COX,  Jr. 

Attorneys  for  Respondents. 
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Commissioner  of  Internal  Revenue,  Petitioner, 

V. 

National  Reserve  Insurance  Company,  Respondent. 
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AMICUS  CURIAE  BRIEF  OF  THE  TEXAS  ASSOCIA- 
TION OF  MUTUAL  LIFE  INSURANCE  OFFICIALS. 


INTEREST  OF  AMICUS  CURIAE. 

The  Texas  Association  of  Mutual  Life  Insurance  Officials 
is  an  association  of  officials  of  assessment  life  insurance 
companies  operating  in  Texas.  Such  companies  have  ap- 
proximately two  million  policyholders.  In  many  instances 
the  insurance  carried  by  the  members  of  the  Texas  assess- 
ment life  insurance  companies  is  the  only  life  insurance  car- 
ried bv  the  members.    If  the  assessment  life  insurance  com- 


panies  are  not  taxed  as  ''life  insurance  companies'^  under 
the  Internal  Revenue  Code  they  cannot  hope  to  survive  in 
competition  with  companies  taxed  as  "life  insurance  com- 
panies". In  that  event  the  probabilities  are  that  a  great 
many  of  the  persons  insured  in  assessment  life  insurance 
companies  will  not  be  able,  because  of  age  or  health,  to  se- 
cure insurance  from  other  companies.  It  is  obvious,  there- 
fore, that  the  importance  of  the  case  at  bar  extends  far  be- 
yond the  interest  of  the  particular  company  involved  in  this 
litigation.  Consequently,  the  Texas  Association  of  Mutual 
Life  Insurance  Officials  desires  to  present  its  views. 

In  Texas,  assessment  life  insurance  companies  are  re- 
quired to  pay  at  least  sixty  percent  of  their  assessment  in- 
come, exclusive  of  membership  fees,  into  a  mortuary  fund 
held  for  the  payment  of  policy  claims.  The  Board  of  Insur- 
ance Commissioners  permits  payments  out  of  the  mortuary 
fund  "of  all  attorneys'  fees  and  necessary  expenses  arising 
out  of  the  defense,  settlement,  or  payment  of  contested 
claims". 

Our  concern  is  occasioned  by  the  dissenting  opinion  in  the 
case  at  bar  because  if  its  reasoning  is  adopted  by  this  Court, 
it  may  throw  a  cloud  over  the  tax  status  of  Texas  assess- 
ment life  insurance  companies  which  pay  incidental  con- 
tested claim  expenses  out  of  mortuary  funds. 

ARGUMENT. 

The  Government  argues  that  this  company  should  be 
denied  the  status  of  a  "life  insurance"  company  because  its 
reserve  funds  are  not  held  exclusively  for  the  fulfillment  of 
life  insurance  and  annuity  contracts.  The  Government  ad- 
mits that  the  statute  does  not  specifically  state  that  the  re- 
serve must  be  held  "exclusively"  for  the  fulfillment  of  such 
contracts,  but  that  "this  is  its  only  reasonable  interpreta- 
tion".   (Br.  12) 

Even  if  the  statute  provided,  as  it  does  not,  that  the  re- 
serve funds  must  be  held  exclusively  for  the  fulfillment  of 
policy  contracts,  the  Tax  Court  decision  would  be  correct. 


The  record  in  the  case  clearly  shows  that  the  reserve  or 
mortuary  fund  was  used  for  the  following  purposes : 

1.  Payment  of  policy  claims. 

2.  Payment  of  refunds  to  policyholders  of  amounts  col- 
lected in  excess  of  amounts  required  to  protect 
policyholders. 

3.  Payment  of  attorney's  fees  and  other  expenses  in- 
cidental to  the  settlement  of  policy  claims.  Such  ex- 
penses ''were  not  excessive".    (R.  28) 

4.  Minor  items  totalling-  $34.99  in  1939  and  $47.03  in 
1940  were  erroneously  charged  to  the  mortality  fund. 
(R.  28) 

5.  In  addition,  the  by-laws  of  the  taxpayer  provide  that 
a  portion  of  the  savings  in  the  reserve  fund  may  be 
set  aside  by  the  Board  of  Directors  for  the  purpose 
of  organizing  a  legal  reserve  life  insurance  company 
for  the  benefit  of  the  taxpayer's  members.    (R.  102) 

After  the  payments  enumerated  above  the  mortality  re- 
serve exceeded  the  reserve  required  by  the  Corporation 
Commission  to  protect  policyholders.     (R.  28) 

The  word  "exclusively"  has  been  the  basis  of  tax  litiga- 
tion and  its  meaning  in  taxation  is  thoroughly  established. 
Thus,  in  Trinidad  v.  Sagrada  Orden  etc}  a  religious  order 
claimed  exemption  from  taxation  as  a  corporation  ''organ- 
ized and  operated  exclusively  for  religious,  charitable  *  *  * 
or  educational  purposes  *  *  *  ".  The  Order  had  large  prop- 
erties consisting  of  real  estate,  stocks  in  private  corpora- 
tions, and  money  loaned  at  interest.  Income  from  such 
pioperties,  i)lus  income  from  the  sale  of  wine,  chocolate  and 
other  articles,  and  income  from  other  sources,  amounted  to 
254,702.69  pesos  in  the  year  involved.  The  Government 
contended  the  religious  order  was  not  operated  "exclu- 
sively" for  religious  purposes,  but  it  operated  also  for  busi- 

'  263  U.  S.  578,  4  A.  F.  T.  R.  3802. 


ness  and  commercial  purposes  in  that  it  used  its  properties 
to  produce  income  and  traded  in  wine,  chocolate  and  other 
articles.    The  Supreme  Court  held  (p.  582) : 

"In  using  the  properties  to  produce  the  income,  it 
therefoi-e  is  adhering  to  and  advancing  those  pur- 
poses." 

Later,  the  Supreme  Court  states : 

*'Our  conclusion  is  that  the  plaintiff  is  organized  and 
operated  exclusively  for  religious,  charitable  and  edu- 
cational purposes  within  the  meaning  of  the  excepting 
clause." 

The  Board  of  Tax  Appeals  has  stated  the  rule  as  fol- 
low^s  r 

"In  determining  whether  proi)erty  is  exempt  as 
'used  exclusively'  for  certain  pui"i)Oses,  the  decisions 
have  uniformly  lield  that  such  language  means  the  pri- 
mary and  inherent  use  and  does  not  preclude  such  in- 
cidental uses  as  are  directly  connected  with,  essential 
to,  and  in  furtherance  of,  the  primary  use."  4 

See  also:  Edward  T.  Bedford'-^;  Koon  Kreck  Kluh  v. 
Thomas,*  and  Commissioner  v.  Chicago  Graphic  Arts  Fed- 
eration IflC.^ 

The  reasoning  of  the  dissenting  opinion  in  the  case  at  bar 
may  be  erroneous  for  another  reason. 

In  the  case  at  bar,  the  following  factual  situation  exists 

1.  The  state  statute  requires  that  a  mortuary  or  re 
serve  fund  be  created  out  of  which  may  be  paid  all 
benefit  claims  arising  under  the  certificate  of  member- 
ship plus  the  expenses  incident  to  contested  claims.   (R. 
24) 
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2.  Except  for  the  lirst  year  the  Corporation  Comiiiis- 
sioii  required  that  not  less  than  50  percent  of  the  prem- 
iums be  placed  in  the  mortality  reserve  fund.  That 
amount  was  deemed  sufficient  to  enable  the  reserve 
fund  to  meet  all  the  requirements  of  the  American 
Standard  Mortality  Table  on  the  basis  of  3^/2%  interest 
accretions.    (R.  26) 

3.  The  taxpayer  was  required  by  the  Corporation 
Commission  to  make  refunds  to  policyholders  of  sav- 
ings in  the  Death  Benefit  or  Mortality  Funds.  (R.  27) 

4.  The  taxpayer's  reserve  or  mortality  fund  after 
refunding  the  savings  to  policyholders  was  in  excess  of 
the  reserve  required  by  the  Commission  to  protect 
policyholders.    (R.  28) 

In  New  York  Life  Insurance  Company  v.  Bowers,^  the 
Supreme  Court  was  squarely  confronted  with  the  question 
of  whether  "dividends"  or  insurance  savings  were  prop- 
erly part  of  the  life  insurance  reserves  or  merely  surplus 
or  contingent  reserves  maintained  for  the  general  use  of 
the  business.    The  Supreme  Court  states  (p.  245) : 

*'The  sums  to  be  paid  as  dividends  are  not  a  part  of 
the  insurance  specified  in  the  policies.  They  are  de- 
rived from  amounts  which,  from  abundant  caution,  are 
included  in  the  advance  premiums  over  and  al30ve 
what  is  found  by  actual  experience  to  be  necessary  to 
pay  the  cost  of  the  insurance  and  the  expenses  of  carry- 
ing on  the  business.  They  indicate  a  'surplus'  i.e.,  as- 
sets in  excess  of  what  is  deemed  necessary  to  provide 
for  the  payment  when  due  of  the  amounts  specifically 
covered  by  the  policies." 

In  Helvering  v.  Inter-Mountain  Life  Insurance  Company^ 
the  Supreme  Court  reiterated  its  understanding  of  the  term 
''reserve"  as  follows  (p.  690)  : 


« 283  U.  S.  242,  9  A.  F.  T.  R.  1425. 
"  294  U.  S.  686,  15  A.  F.  T.  R.  280. 


"Ill  life  insurance  the  reserve  means  the  amount  ac- 
cumulated by  the  company  out  of  premium  payments, 
which  is  attributable  to  and  represents  the  value  of  the 
life  insurance  elements  of  the  policy  contracts.  *  *  * 
Life  insurance  matures  only  upon  the  death  of  the  in- 
sured and  the  life  reserve  is  based  upon  that  contin- 
gency *  *  *." 

Treasury  Regulations  recognize  the  rule  as  expressed 
above,  as  follows:^ 

"  *  *  *  Life  insurance  reserves  do  not  include  re- 
serves required  to  be  maintained  to  provide  for  the 
ordinary  running  expenses  of  a  business  definite  in 
amount,  and  which  must  be  currently  paid  by  every 
company  from  its  income  if  its  business  is  to  continue 
*  *  *  nor  do  they  include  *  *  *  liability  for  annual  and 
deferred  dividends  declared  or  apportioned  *  *  *." 

In  the  case  at  bar,  it  is  obvious  that  neither  the  company 
nor  the  Corporation  Commission  expected  the  excess  pre- 
miums or  assessments  to  remain  in  the  mortality  fund.  It 
was  anticipated  that  the  excess  would  be  refunded  or  used 
for  the  benefit  of  policyholders.  Consequently,  such  ex- 
cess was  never  legally  a  part  of  the  mortality  fund  from  a 
Federal  tax  viewpoint.  That  being  true,  the  premium  re- 
funds and  other  disbursements  have  no  effect  on  the  "ex- 
clusive" use  of  the  fund  to  pay  mortality  claims. 

CONCLUSION. 

The  decision  of  the  Tax  Court  is  correct.  It  should  be 
affirmed. 

Robert  Ash, 

Munsey  Building, 
Washington,  D.  C. 
Attorney  for  Texas  Association 
of     Mutual     Life     Insurance 
Officials,  Amicus  Curiae. 
February,  1947. 
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3ntf)e 
^niteb  States 

Circuit  Court  of  ^jjpeate 

jFor  tfje  Mintl)  Circuit 


Coniinissioner  of  Internal  Revenue, 

Petitioner, 

vs.  /  No.  11417 

National  Reserve  Insurance  Company, 

Respondent. 


APPLICATION  FOR  LEAVE  TO  APPEAR 
AS  AMICUS  CURIAE 


To  the  Honorable,  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit: 

The  application  of  Allan  K.  Perry,  praying  leave 
to  appear  as  amicus  curiae  in  the  above  numbered  and 
entitled  matter,  respectfully  represents  and  shows : 

1.  Applicant  is  a  member  of  the  bar  of  this  court ; 
his  address  is  309  First  National  Bank  Building,  Phoe- 
nix, Arizona,  and  he  is  counsel  for  National  Union  In- 
surance Company,  Postal  Benefit  Insurance  Company, 
and   Empire   JMutual   Insurance   Company    (each   of 


whom  is  a  benefit  insurance  company,  organized  and 
existing  under  the  laws  of  the  State  of  Arizona)  the 
interests  of  each  of  whom  may  be  affected  directly  or 
indirectly  by  the  decision  of  this  court  in  the  matter 
here  upon  review. 

2.  As  will  be  disclosed  by  the  brief  tendered  here- 
with, applicant  desires  to  urge  before  this  court  that 
the  decision  of  the  Tax  Court  of  the  United  States 
{6  T,  C,  473),  now  before  this  court  for  review,  should 
be  affirmed,  and  that  the  brief  herewith  tendered  may 
be  of  assistance  to  the  court  in  arriving  at  a  correct 
determination  of  the  questions  presented  by  the  parties 
to  this  proceeding. 

WHEREFORE,  applicant  prays  that  he  be  permit- 
ted to  appear  herein  as  amicus  curiae  and  file,  for  the 
consideration  of  the  court,  the  brief  tendered  herewith. 

Respectfully  submitted, 

ALLAN  K.  PERRY, 

Applica}it, 


3n  tfje 
Winitth  States; 

Circuit  Court  of  appeals; 

jFor  tije  iOtintl)  Circuit 


Commissioner  of  Internal  Revenue, 

Petitioner^ 
vs.  >   No.  11417 

National  Reserve  Insurance  Company, 

Respondent. 


BRIEF  OF  AMICUS  CURIAE 


I.    SUMMARY  OF  ARGUMENT 

1.  The  character  of  the  business  in  which  the  tax- 
payer was  engaged  during  the  taxable  years  is  deter- 
minative of  its  classification  for  income  tax  purposes. 

2.  Taxpayer  was  engaged  in  the  life  insui^ance 
business  during  the  taxable  years  1939  and  1940,  with- 
in the  meaning  of  the  applicable  sections  of  the  Rev- 
enue Code. 

3.  It  was  never  the  intent  of  the  Congress  to  tax 
the  premium  income  of  a  life  insurance  company  or 
any  part  thereof. 


whom  is  a  benefit  insurance  company,  organized  and 
existing  mider  the  laws  of  the  State  of  Arizona)  the 
interests  of  each  of  whom  may  be  affected  directly  or 
indirectly  by  the  decision  of  this  court  in  the  matter 
here  upon  review. 

2.  As  will  be  disclosed  by  the  brief  tendered  here- 
with, applicant  desires  to  urge  before  this  court  that 
the  decision  of  the  Tax  Court  of  the  United  States 
{6  T,  C,  473),  now  before  this  court  for  review,  should 
be  affirmed,  and  that  the  brief  herewith  tendered  may 
be  of  assistance  to  the  court  in  arriving  at  a  correct 
determination  of  the  questions  presented  by  the  parties 
to  this  proceeding. 

WHEREFORE,  applicant  prays  that  he  be  permit- 
ted to  appear  herein  as  amicus  curiae  and  file,  for  the 
consideration  of  the  court,  the  brief  tendered  herewith. 

Respectfully  submitted, 

ALLAN  K.  PERRY, 

Applicant, 


3n  tf)e 
^niteb  States' 

Circuit  Court  of  ^ppeate 

jFor  tije  Minti)  Circuit 


Commissioner  of  Internal  Revenue, 

Petitioner^ 
vs.  >   No.  11417 

National  Reserve  Insurance  Company, 

Respondent. 


BRIEF  OF  AMICUS  CURIAE 


I.    SUMMARY  OF  ARGUMENT 

1.  The  character  of  the  business  in  which  the  tax- 
payer was  engaged  during  the  taxable  years  is  deter- 
minative of  its  classification  for  income  tax  purposes. 

2.  Taxpayer  was  engaged  in  the  life  insurance 
business  during  the  taxable  years  1939  and  1940,  with- 
in the  meaning  of  the  applicable  sections  of  the  Rev- 
enue Code. 

3.  It  was  never  the  intent  of  the  Congress  to  tax 
the  premium  income  of  a  life  insurance  company  or 
any  part  thereof. 


II.  ARGUMENT 

1.  The  Character  of  the  Business  in  Which  the  Taxpayer 
was  Engaged  During  the  Taxable  Years  Is  Deter- 
minative of  Its  Classification  for  Income  Tax  Pur- 
poses. 

In  Bowers  v.  Lawyers  Mortgage  Company,  285  U.  S. 
182,  52  S.  Ct.  350,  76  L.  Ed.  690,  the  United  States  Su- 
preme Court  said; 

''While  name,  charter  powers,  and  subjection 
to  state  insurance  laws  have  significance  as  to  the 
business  which  a  corporation  is  authorized  and 
intends  to  carry  on,  the  character  of  the  business 
actually  done  in  the  tax  years  determines  whether 
it  was  taxable  as  an  insurance  company.  United 
States  V.  Phellis,  257  U.  S.  156,  168,  66  L.  ed.  180, 
182,  42  S.  Ct.  63 ;  Weiss  v.  Stearns,  265  U.  S.  242, 
254,  68  L.  ed.  1001,  1005,  33  A.  L.  R.  520,  44  S.  Ct. 
490.'' 

In  Commissioner  i\  W,  H,  Liiqwire  Burial  Ass^7i, 
102  F.  2d  89,  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  employed  this  language : 

''The  authorities  are  almost  unanimous  in  their 
holding  that  associations  or  companies  of  the  char- 
acter of  this  taxpayer  are  engaged  in  the  life  in- 
surance business.  Contracts  such  as  the  one  issued 
by  the  Luquire  Company  are  contracts  of  insur- 
ance and  subject  to  control  mider  the  insurance 
statutes.  1  Couch  on  Insurance,  Sec.  32 ;  Benevo- 
lent Burial  Ass'n  v.  Harrison,  181  Ga.  230,  181 
S.  E.  829;  State  v.  Mutual  Mortuary  Ass'n,  166 
Tenn.  260,  61  S.  W.  2d  664;  State  v.  DeWitt  C. 


Jones  Co.,  108  Fla.  613, 14  7  So.  230 ;  South  Georgia 
Funeral  Homes  v.  Harrison,  182  Ga.  60,  184  S.  E 
875;  Fikes  v.   State,  87  Miss.  251,  39   So.  783 
Renschler  v.  State  ex  rel.,  90  Ohio  St.  363, 107  N.  E 
758,  L.  R.  A.  1915D,  501,  Ann.  Gas.  1916C,  1014 
State  of  Indiana  v.  Willett,  171  Ind.  296,  86  N.  E 
68,  23  L.  R.  A.,  N.  S.,  197 ;  Oklahoma  Southwest- 
em  Burial  Ass'n  v.  State,  135  Old.  151,  274  P.  642, 
63  A.  L.  R.  704;  Annotation,  63  A.  L.  R.  723;  Anno- 
tation, 100  A.  L.  R.  1453.    See,  also.  State  v.  Brown 
Service  Funeral  Co.,  236  Ala.  249,  182  So.  18." 

In  the  instant  matter,  it  seems  to  be  conceded  by 
l)oth  parties  and  found  as  a  fact  by  the  Tax  Court  that 
the  respondent,  during  the  taxable  years  here  involved, 
operated  under  the  Arizona  Benefit  Corporation  Law 
of  1937  (Sections  53-601,  et  seq.  A.  C.  1939)  and  that 
its  business  consisted  of  the  issuance  of  policies  of  in- 
surance upon  the  lives  of  its  members. 

It  is  submitted  that  the  real  test  of  the  character 
of  the  business  of  the  respondent  is  not  the  law  under 
which  it  was  incorporated,  but  the  actual  business 
transacted  by  it,  under  such  law. 

2.  Taxpayer  was  Engaged  in  the  Life  Insurance  Busi- 
ness During  the  Taxable  Years  1939  and  1940,  Within 
the  Meaning  of  the  Applicable  Sections  of  the  Rev- 
enue Code. 

It  is  believed  that  a  carefnl  analysis  of  the  Arizona 
statutes  (Sections  53-601,  et  seq.  A.  C.  1939,  set  forth 
upon  pages  39  to  44  of  the  petitioner's  brief  herein) 
will  demonstrate  that  the  ^^ benefit  corporations"  oper- 
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ating  thereunder  are,  in  reality,  mutual  life  insurance 
companies,  without  capital  or  surplus,  but  required  to 
maintain,  and  who  did  maintain,  mortuary  reserves  for 
the  fulfillment  of  their  policy  obligations. 

The  Arizona  Supreme  Court  in  Pioneer  Mutual 
Benefit  Association  v,  Arizona  Corporation  Commis- 
sion, 59  Ariz.  112,  123  P.  2d  828,  has  definitely  deter- 
mined that  the  creation  and  maintenance  of  policy  re- 
serves by  companies  operating  under  the  Benefit  In- 
surance Laiv  of  1937  is  mandatory.  In  that  case  the 
court  said: 

^'A  consideration  of  the  Benefit  Corporation 
Law  of  1937,  in  its  entirety,  its  nature  and  pur- 
pose, leads  to  the  conclusion  that  the  legislative 
intent  was  to  impose  upon  all  benefit  corporations, 
organized  under  it,  the  duty  of  stating  in  each 
benefit  certificate  issued  by  it  the  proportion  of 
each  payment  made  therefore,  periodic  as  well  as 
original,  that  would  be  set  aside  to  the  mortuary 
and  reserve  fund.  This  appears  clearly  from  sec- 
tion 53-606,  subdivision  (2),  which  makes  this  defi- 
nite statement:  ^(a)  Every  benefit  certificate 
issued  by  any  such  corporation  shall  specify  the 
maximum  amount  not  exceeding  five  thousand 
dollars  ($5,000),  on  the  life  of  any  individual,  to  be 
paid  on  the  happening  of  the  contingency  therein 
stated,  and  shall  state  the  basis  or  amount  to  be 
set  aside  to  the  mortuary  and  reserve  fund,  .  .  .  ' 
(Italics  ours.)  The  requirements  that  such  a 
statement  be  incorporated  in  all  benefit  certificates 
automatically  creates  a  mortuary  or  reserve  fund, 
because  the  legislature  certainly  did  not  impose 
this  duty  on  a  benefit  corporation  and  then  per- 
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niit  it  to  iset  aside  the  ainouiit  iia,ined  to  that  fund 
provided  it  saw  fit  to  do  so.  To  say  the  legisla- 
ture meant  this  would  be  to  charge  it  with  re- 
quiring a  useless,  futile  act,  one,  in  fact  rendering 
it  possible  for  a  corporation  organized  under  this 
law  to  mislead  or  deceive  by  making  it  appear  to 
the  purchaser  of  the  certificate,  and  others  who 
might  read  it,  that  a  sufficient  portion  of  the 
amount  paid  in  by  the  purchaser  would  be  set 
aside  to  pay  benefit  claims  and  general  operating 
expenses  as  stipulated  therein,  when  in  fact  it 
was  merely  discretionary  with  the  corporation 
whether  it  did  this.  Other  provisions  of  the  Bene- 
fit Law  of  1937,  strengthen  the  view  that  it  re- 
quires the  creation  of  a  mortuary  and  reserve 
fund.  .  .  .  While  it  is  true  all  dues  or  premi- 
mns  are  paid  in  for  the  purpose,  among  others,  of 
taking  care  of  benefit  claims  later  on,  yet,  unless 
a  certain  portion  of  them  is  set  aside  to  a  special 
fund  for  that  purpose,  for  instance,  a  mortuary 
fund,  it  is  very  questionable  that  they  w^ould  be 
exempt  from  attachment.  This  thought  is  sug- 
gested by  section  53-605  which  requires  the  cor- 
poration to  deposit  with  the  state  treasurer  $1,000 
before  the  corporation  commission  may  issue  it  a 
certificate  to  transact  business,  a  sum  that  must  be 
later  increased  to  $10,000,  yet  under  subdivision 
(d)  of  this  section,  reading  as  follows,  this  entire 
amount  is  subject  to  execution:  '(d)  Any  unset- 
tled final  judgment  of  a  court  of  this  state  shall 
be  a  lien  on  the  deposits  of  money  or  securities 
prescri))ed  by  section  608b  (Par.  53-605),  and  sub- 
ject to  execution  after  thirty  (30)  days  from  entry 
of  final  judgment.  If  said  deposit  is  depleted 
therel)y  it  shall  be  replenished  within  ninety  (90) 
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days.'  Section  53-610,  A.  C.  A.  1939,  provides  as 
follows:  ^At  least  once  in  every  two  (2)  years  the 
corporation  commission  shall  require  the  books 
and  the  affairs  of  each  benefit  corporation  to  be 
examined  and  audited  by  an  accountant  desig- 
nated and  commissioned  by  it,  for  the  purpose  of 
verifying  the  funds  as  provided  in  the  benefit 
certificate  thereof.  .  .  .  '  There  are  but  two 
fmids  provided  for  in  the  Benefit  Corporation 
Law  of  1937,  one  the  deposit  required  to  be  made 
with  the  state  treasurer  just  mentioned,  and  the 
other  the  mortuary  and  reserve  fund.  If  a  benefit 
corporation  may  or  may  not,  at  its  option,  create 
and  maintain  a  mortuary  and  reserve  fund,  there 
would,  in  case  it  decided  not  to  create  and  main- 
tain such  a  fund,  be  but  one  fund,  to-wit,  the 
one  deposited  with  the  state  treasurer,  and  in  such 
instance  there  would  be  no  ^  funds  as  provided  in 
the  benefit  certificate  thereof, '  to  be  verified  by  an 
examination. 

^^The  word  ^may'  according  to  the  authorities, 
is  read  ^sliair  or  'must'  when  used  in  the  statute 
to  impose  a  duty,  the  performance  of  which  in- 
volves the  protection  of  public  or  private  inter- 
esLs.    •    •    • 

''The  legislature  has,  in  the  Benefit  Corpora- 
tion Law,  imposed  upon  the  corporation  commis- 
sion the  duty  of  seeing  to  it  that  the  premiums  paid 
for  benefit  certificates  (insurance  policies)  are 
sufficient  to  pay  benefit  claims.  If  in  its  judg- 
ment the  premiums  proposed  in  any  certificate 
submitted  to  it  for  approval  are  not  sufficient  for 
this  purpose,  it  would  bo  its  duty  to  refuse  to  au- 
thorize the  corporation  to  solicit  a])plications 
therefor,  unless  the  corporation  should  not  only 


make  the  premiums  sufficient  for  this  purpose, 
but  also  state  in  the  certificate  what  percentage 
thereof  it  is  setting  aside  to  the  mortuary  and  re- 
serve fund  and  it  should  appear  to  the  commission 
that  the  amount  set  aside  is  high  enough  to  take 
care  of  the  benefit  claims  that  might  arise  under 
it.  If  the  conunission  should  require  a  larger  pre- 
mium than  necessary  or  that  a  greater  proportion 
of  those  paid  be  set  aside  to  the  mortuary  fund 
than  the  payment  of  benefit  claims  and  general 
operating  expenses  would  demand,  the  corpora- 
tion could,  in  a  proper  action,  have  the  commis- 
sion lower  it  to  the  pro^jer  amount.  But,  as  we 
see  it,  the  legislature  has  placed  in  the  jurisdiction 
of  the  corporation  commission,  a  disinterested 
body  to  whose  management  the  law  has  coimnitted 
the  insurance  department  of  the  state,  complete 
power  to  see  that  benefit  corporations,  organized 
under  the  law  of  1937,  pay  proper  premiums  and 
create  out  of  them  a  mortuary  and  reserve  fund 
large  enough  to  take  care  of  the  benefit  claims 
and  general  operating  expenses  arising  thereun- 
der.'' 

Of  course,  the  United  States  courts  are  bomid  by 
the  interpretation  of  a  state  statute  by  the  highest 
jurisdictional  tribunal  of  the  state. 

Madden  v,  Commomvealtli  of  Kentucky,  309 
U.  S.  83,  60  S.  Ct.  406,  84  L.  Ed.  590,  125  A.  L.  R. 
1383; 

Clarke  v,  Clarke,  178  F.  S.  186,  26  S.  Ct.  873, 
44  L.  Ed,  1028 ; 

St,  Louis  Southtvestern  R,  Co.  v,  Arkansas,  235 
U.  S.  350,  35  S.  Ct.  99,  59  L.  Ed.  265; 
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StoraasU  v.  Minnesota,  283  U.  S.  57,  51  S.  Ct. 
354,  75  L.  Ed.  839 ; 

Webster  v.  Cooper,  55  U,  S.  188,  11  How."  188, 
11  L.  Ed.  510; 

Collins  v,  Streitz,  (C.  C.  A.  9)  95  F.  2d  130; 

Van  Dyke  i\  Parker  (C.  C.  A.  9)  83  F.  2d  35; 

Collins  r.  Citij  of  Phoenix  (C.  C.  A.  9)  26  F. 
2d  753. 

In  Reliance  Benefit  Association  i\  Commissioner, 
2  T.  C.  15  (review  dismissed,  143  F.  2d  597)  the  Tax 
Court  said : 

''111  discharging  its  duties  mider  the  Benefit 
Corporation  Law  of  1937  the  state  corporation 
commission  required  that  reserves  created  by  ben- 
efit corporations  be  calculated  upon  the  basis  of 
the  American  Experience  Table  of  Mortality,  with 
3%  per  cent  accretions,  or  the  approxunate  equiv- 
alent thereof.  Consequently,  it  has  approved  the 
use  of  policies  providing  for  reserves  coinputed 
upon  recognized  mortality  tables  and  assumed 
rates  of  interest,  as  well  as  policies  providing  for 
a  reserve  of  at  least  50  per  cent  of  all  premimns 
after  the  first  vear  from  date  of  issuance,  if  the 
premimns  under  the  latter  type  of  policies  are  suf- 
ficient that  a  reserve  so  computed  will  be  substan- 
tially equivalent  to  one  based  upon  accepted  mor- 
tality tables.  In  order  to  determine  whether  the 
rates  of  premiums  are  sufficient  for  this  purpose, 
the  commission  has  referred  all  policies,  i3rior  to 
their  approval,  to  an  insurance  actuary;  and  the 
connnission  has  approved  policies  which,  accord- 
mg  to  the  actuary's  report,  proposed  a  reserve 
fund  equivalent  to  one  based  upon  the  American 
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Experience  Table  of  Mortality,  with  3^  per  cent 
accretions.    .    .    . 

'*  Since,  in  the  instant  case,  petitioner  was  re- 
quired by  law  to  maintain  a  reserve  equivalent  to 
a  resei*ve  computed  upon  the  American  Experience 
Table  of  Mortality,  with  an  assuined  rate  of  in- 
terest, and  since  of  its  total  reserves  more  than 
50  per  cent  were  held  for  the  fulfillment  of  its 
life  insurance  policies,  we  hold  that  petitioner  is 
a  life  insurance  company  within  the  meaning  of 
section  201  (a)  of  the  Revenue  Acts  of  1936  and 
1938.'' 

The  Circuit  Court  of  Appeals  for  the  Fifth  Circuit, 
in  Lamana-Panno-FaUo  Industrial  Itis.  Co,  v.  Com- 
iuissioner,  127  F.  2d  56,  discussed  the  question  there 
presented  as  to  whether  the  taxpayer  was  a  "\\ie  in- 
surance company"  within  the  meaning  of  the  1936 
Revenue  Act  and  reached  the  following  conclusion: 

^*We  are  of  opinion  that  the  Revenue  Act,  and 
Regulation  94  construing  it,  do  not  concern  them- 
selves with  the  sufficiency,  but  only  with  the  char- 
acter of  the  reserves  of  insurance  companies.  It 
is  not  the  function  of  the  Commissioner  to  review^ 
the  decision  of  the  State  insurance  department  as 
to  the  sufficiency  of  the  reserves  or  the  solvency  of 
the  company.  There  is  no  federal  policy  to  tax 
discriminatorily  a  life  insurance  company  whose 
reserves  may  be  deficient  or  depleted.  Life  in- 
surance companies  as  a  class  are  favored,  particu- 
larly in  Section  203  of  the  Act  which  allows  a  de- 
duction from  gross  incoine  of  'an  amount  equal  to 
4  per  centum  of  the  mean  of  the  reserve  funds 
required  by  law  and  held  at  the  beginning  and  end 
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of  the  taxable  yeMi/  If  the  law,  meaning  the 
State  law,  requires  assets  to  be  tied  up  in  a  reserve 
for  policies,  this  deduction  of  four  per  cent  is  al- 
lowed, probably,  to  offset  a  loss  of  interest  by  rea- 
son 01  the  character  of  investment  usually  re- 
quired for  reserves.  If  the  reserve  required  by  the 
State  is  one  hundred  per  cent  of  the  full  actuarial 
reserve,  a  greater  deduction  from  gross  income  is 
obtainable  than  when  only  fifty  per  cent  is  re- 
quired. The  tax  officer  is  bound  to  see  that  the 
deduction  claimed  is  based  on  reserves  *  required 
by  law,'  as  contrasted  with  voluntary  reserves 
sought  to  be  used  as  a  basis  of  deduction.  He  is 
also  concerned  to  examine  the  reserves  under  Sec- 
tion 201  to  be  sure  the  taxpayer  is  a  life  insurance 
company  at  all,  for  that  Section  defines  a  life 
insurance  company  as  one  whose  reserve  fmids 
held  for  the  fulfillment  of  its  life  insurance  and 
annuity  contracts  comprise  more  than  50  per- 
centum  of  its  total  reserve  funds.  The  company, 
if  doing  other  business  than  life  insurance  and 
annuity,  and  setting  up  reserves  for  this  other 
business,  must  have  the  major  portion  of  its  re- 
serves held  for  its  life  insurance  and  annuity  con- 
tracts, in  order  to  be  taxed  as  a  life  insurance  com- 
pany. The  Regulation,  Art.  201,  very  reasonably 
imports  from  Section  203  the  qualification  're- 
quired by  law',  so  that  a  voluntary  increase  in 
those  reserves  cannot  be  used  to  make  into  a  life 
insurance  company  a  company  which  otherwise 
would  not  be  such.  The  Regulation  in  Art.  203(a) 
(2)-l  is  careful  to  exclude  all  things  from  the  re- 
serve 'not  required  by  express  statutory  provi- 
sions or  by  rules  and  regulations  of  the  insurance 
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department  of  a  State',  and  provides  that  ^a  com- 
pany is  permitted  to  make  use  of  the  highest  ag- 
gregate reserve  called  for  by  any  State  ...  in 
which  it  transacts  business,  but  the  reserve  must 
have  been  actually  held. '  We  find  no  provision  in 
Statute  or  Regulation  looking  to  a  demand  on  the 
Commissioner's  part  for  larger  reserves  that  the 
State  has  required. 

' '  The  reserves  here  set  up  are  required  to  exist 
by  State  statute,  but  the  amount  to  be  set  apart  is 
not  expressly  fixed.  The  statutes  require  the  Sec- 
retary of  State  as  Insurance  Commissioner  to  be 
furnished  amiually  the  details  of  its  business  by 
each  life  insurance  company,  and  that  he  cause 
the  policies  to  be  valued,  and  ascertain  Hhe  rein- 
surance reverse'  and  'surplus'  on  a  stated  actuarial 
basis,  and  no  company  can  issue  policies  until  it  is 
f oimd  to  have  complied  with  the  laws  of  the  State 
and  is  given  a  certificate  to  that  effect.  Act  114 
Louisiana  Laws  1898.  Other  provisions  touching- 
reserves  occur  in  Act  148  Louisiana  Laws  1936,  but 
there  is  no  express  requirement  that  one  hundi^ed 
per  cent  of  the  actuarial  reserve  be  set  apart.  Yet 
the  purpose  to  have  the  policies  protected  by  a  re- 
serve is  evident,  and  the  *  surplus'  of  the  company 
can  be  estimated  only  after  ascertaining  and  de- 
ducting from  assets  full  reserves.  The  laws  cer- 
tainly authorize  the  Secretary  to  require  what  he 
thinks  are  adequate  reserves  to  be  set  apart,  and 
an  announced  and  enforced  requirement  on  his 
part  which  is  a^jplicable  to  petitioner  and  all  like 
insurance  companies  for  the  tax  year  establishes  a 
4'eserve  required  by  law'  within  the  meaning  of 
the  Statute  and  Regulation.  It  ought  to  be  so  rec- 
ognized. 


14 

^*We  are  asked  to  review  and  overrule  our 
decision  in  Commissioner  v.  W.  H.  Luquire  Burial 
Ass'n,  5  cir.,  102  F.  2d  89,  that  contracts  for  burial 
benefits  at  death  are  a  form  of  life  insurance; 
since  it  appears  that  petitioner's  insurance  con- 
tracts were  in  an  undisclosed  amount  of  that  sort. 
We  are  assured  that  the  burial  benefits  contracts 
all  had  a  cash  measure  of  some  sort,  as  they  did 
in  the  Luquire  case.  We  see  no  reason  to  doubt 
our  former  conclusion  that  they  are  a  form  of  in- 
surance against  death." 

But,  if  this  amicus  curiae  correctly  interprets  the 
position  of  the  Commissioner  in  the  matter  now  at  bar, 
it  appears  that  he,  the  Commissioner,  seek  to  distin- 
guish the  instant  cause  from  the  reported  decisions 
upon  the  following  grounds: 

(a)  The  Arizona  statutes  permit  and  direct  that 
a  portion  of  the  mortuary  (reserve)  fund  be  deposited 
with  the  State  Treasurer  and  that  a  judgment  against 
the  company  can  be  collected  out  of  such  deposit. 

(b)  Such  statutes  permit  the  use  of  the  mortuary, 
or  reserve,  fund  to  pay  attorney's  fees  and  incidental 
expenses  incurred  in  the  defense  of  disputed  claims. 

(c)  The  *^ mortality  savings''  or  the  surplus  in  the 
mortuary  fmid  over  and  above  the  reserves  required 
by  law  could  be,  under  the  by-laws  of  the  respondent, 
returned  to  the  insured  members  in  the  form  of  divi- 
dends applied  to  the  purchase  of  stock  in  a  contem- 
plated capital  stock  life  insurance  corporation. 
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If  the  Commissioner  is  correct  in  his  contention 
(under  the  foregoing  paragraph  ''c'')>  then  it  is  sub- 
mitted that  every  mutual  life  hisurance  company,  from 
the  oldest  and  strongest  to  the  youngest  and  weakest, 
is  forbidden  hy  the  revenue  statutes  from  distributing 
its  mortality  savings  in  the  form  of  dividends  to  its 
policyholders;  and  the  entire  amount  originally  col- 
lected for  reserve  purposes  must  be  applied  to  the 
payment  of  policy  claims  exclusively,  so  that  a  reserve 
of  several  thousand  per  cent  of  that  lawfully  required 
for  the  fulfillment  of  life  insurance  contracts  must  be 
created  or  the  company  pay  income  tax  on  that  por- 
tion of  its  premimn  receipts  going  into  the  creation  of 
such  reserves.  It  is  submitted  no  such  ridiculous  and 
disastrous  result  was  ever  intended  by  the  Congress. 

Everything  that  the  Conmiissioner  says  in  his  brief, 
with  respect  to  the  little  items  of  attorney's  fees,  tele- 
phone tolls,  etc.,  in  connection  with  the  settlement  of 
claims,  is  ably  answered  by  the  majority  Tax  Court 
opinion  in  this  cause,  6  T.  C.  473,  thus: 

*^  Petitioner  was  a  nonstock,  nonprofit,  mutual 
corporation  and  the  savings  or  excess  premiums 
in  its  mortality  fund  belonged  to  its  policyholders. 
Its  mortality  reserve  was  not  impaired  by  the  pro 
rata  distributions  to  policyholders.  At  all  times 
material  hereto  this  reserve  was  in  excess  of  legal 
requirements.  The  incidental  expenses  charged  to 
the  mortality  reserve  were  properly  charged  there- 
to under  state  law  and  petitioner's  by-law  XVI. 
The  ledger  entries  with  respect  to  incidental  ex- 
penses specifically  referred  to  the  policyholder 
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whose  claim  was  being  settled  and  the  expense 
items  charged  to  the  fund  were  incidental  to  set- 
tlement of  the  claims  payable  under  the  policies. 
The  aggregate  amount  in  each  year  tvas  yiot  exces- 
sive and  did  not  impair  the  reserve  ftvnd  required 
hy  laiv  to  protect  its  policyholders.  The  minor 
items  were  frankly  admitted  by  petitioner  to  be 
an  improper  charge  against  the  mortality  fund. 
It  is  urged,  however,  that  these  items  were  nom- 
inal in  amount,  did  not  affect  the  sufficiency  of 
petitioner's  reserve,  and  show  that  the  ledger  ac- 
comit  was  not  kept  in  accordance  with  good  book- 
keeping practices. 

'^  Respondent  argues  strenuously  that  because 
of  these  charges  the  reserve  funds  held  by  peti- 
tioner were  not  true  reserves  as  defined  by  section 
201(a),  since  the  reserve  fund  was  subject  to  and 
was  actually  used  to  meet  general  operating  ex- 
penses as  well  as  policy  claims.  Respondent  cites 
and  relies  upon  First  National  Benefit  Society  v. 
Stuart  (C.  C.  A.,  9th  Cir.,  1943),  134  Fed.  (2d) 
438;  certiorari  denied,  320  U.  S.  211;  First  Na- 
tional Benefit  Society  v.  Stuart  (D.  C.  1944),  un- 
reported case,  decided  June  15,  1944,  and  section 
19.203  (a)  (2)-l  of  Treasury  Regulations  103. 
We  do  not  understand  that  respondent  denies  the  j| 
sufficiency  in  amount  of  petitioner's  mortality  re- 
serve; his  point  is  that,  regardless  of  the  amount 
set  aside  in  the  fund,  it  was  not  a  reserve,  since  it 
could  be  and  was  invaded  for  ordinary  operating 
expenses^  and  if  a  part  of  the  fund  is  subject  to 
such  use  the  entire  f  mid  could  be  so  used,  which  pre- 
vents the  fmid  from  being  a  ^reserve  fund'  within 
the  meaning  of  section  201(a),  supra. 
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^^In  considering  the  respondent's  argument  it 
must  be  remembered  that  general  operating  ex- 
penses wer^  payable  out  of  the  expense  fund  pro- 
vided for  by  section  2,  article  XVI,  of  petitioner's 
by-laws.  His  argument  poses  the  question  of 
whether  the  payment  of  minor  items,  which  in  no 
way  impaired  the  reserve  funds  required  for  the 
protection  of  policyholders,  and  which  w^ere  erro- 
neously charged  thereto,  makes  that  reserve  fund 
other  than  a  reserve  for  benefit  claims.  We  think 
not.  To  so  hold  would  give  book  entries  a  proba- 
tive weight  to  which  such  entries  are  not  entitled, 
Doyle  V.  Mitchell  Bros.  Co.,  247  U.  S.  179.  Peti- 
tioner's assets  available  to  satisfy  policy  claims 
and  the  mortality  reserve  exceeded  mortality  re- 
serve requirements.  Bookkeeping  errors  or  the 
use  of  this  excess  for  business  purposes  should  not 
defeat  petitioner's  classification  as  a  life  insur- 
ance company  where  it  otherwise  meets  the  re- 
quirements of  section  201. 

*' Respondent  argues  that  we  should  construe 
the  term  ^reserve  funds'  in  section  201(a)  the  same 
as  the  Treasury  regulations  construe  that  term  in 
section  203(a)  (2)  of  the  code.  In  Reliance  Bene- 
fit Association,  supra,  w^e  assumed  that  the  term 
'reserve  funds'  was  to  be  given  the  same  meaning 
in  both  sections.  On  that  point,  among  other 
things,  we  said:  'The  validity  of  such  regula- 
tions (referring  to  the  regulations  on  this  point) 
has  been  recognized  by  this  and  other  courts.  Swift 
&  Co.  Employees  Benefit  Association,  47  B.  T.  A. 
1011,  and  cases  cited  therein.    .    .    .    ' 

''But,  while  agreeing  with  the  Commissioner  in 
the  Reliance  Benefit  Association  case,  supra,  that 
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the  term  ^reserve  funds'  meant  the  same  in  both 
sections  of  the  statute,  we  did  not  agree  with  him 
that  the  reserves  there  involved  did  not  meet  the 
test  of  the  statute.  We  held  that  'reserve  funds' 
in  that  case,  which  were  arrived  at  in  all  essential 
respects  in  the  same  way  as  in  the  instant  case, 
qualified  as  true  life  insurance  reserves  within 
the  purview  of  section  201  (a),  and  that  the  tax- 
payer there  was  taxable  as  a  life  insurance  com- 
pany.   We  so  hold  here."     (Emphasis  supplied.) 

3.  It  was  Never  the  Intent  of  the  Congress  to  Tax  the 
Premium  Income  of  a  Life  Insurance  Company  or 
Any  Part  Thereof. 

Prior  to  1921,  insurance  companies  had  been  taxed 
under  the  act  of  1909  applying  to  corjjorations  gen- 
erally, but  allowed  a  deduction  of  ^^the  net  addition 
if  any  required  by  law  to  be  made  within  the  year  to 
reserve  funds." 

In  1921  a  change  was  made  in  the  general  plan  of 
taxation  of  insurance  companies  recognizing  as  a  gen- 
eral principle  that  the  collection  of  premiums  for  the 
purpose  of  paying  expenses  and  losses  is  not  true  in- 
come but  rather  a  contribution  to  capital.  The  special 
schedule  for  insurance  companies  mider  the  Revenue 
Code  provided  for  the  taxation  of  life  insurance  com- 
panies only  on  their  investment  income. 

The  reasons  for  the  change  are  set  forth  in  Hel- 
vering  v.  Oregon  Mutual  Life  Insurance  Company,  311 
U.  S.  267,  85  L.  Ed.  180,  (affirming  the  decision  of  the 
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United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  reported  in  112  F.  2d  468)  thus : 

''Legislative  history  discloses  that  a  deduction 
similar  to  that  allowed  by  203  (a)  first  appeared 
in  the  Revenue  Act  of  1921.    .    .    . 

''The  new  plan  as  it  relates  to  Life  Insurance  Com- 
panies Jmd  as  its  major  objective  the  elimination  of 
premium  receipts  from  the  field  of  taxable  income. 
It  had  long  been  pointed  out  to  Congress  that  the  re- 
ceipts except  as  to  a  very  minor  proportion  of  each 
premimn  were  not  true  income  but  were  analogous  to 
permanent  capital  investment.''  (Emphasis  supplied.) 

The  entire  reserves  of  the  taxpayer  in  the  cause  at 
bar  were  certainly  created  out  of  premimn  income,  and 
it  is  submitted  the  Congress  never  intended  to  tax 
such  reserve  accumulations. 

Nor  can  the  Commissioner,  by  any  rule  or  regula- 
tion, convert  a  '4ife  insurance  company"  into  a  ^ ^mu- 
tual insurance  company  other  than  life,''  when  its 
entire  business  is  that  of  insuring  the  lives  of  its  mem- 
bers. 

in.    CONCLUSION 

None  of  the  benefit  insurance  companies  regularly 
represented  by  this  amicus  curiae  issues  policies  pro- 
viding that  the  "mortality  savings"  may  be  used  to 
create  a  fund  for  the  establishment  of  a  capital  stock 
life  insurance  company.  However,  under  the  1937 
Benefit  Corporation  Act  of  Arizona  (which  has  now 
been  superseded  by  Chapter  95  of  the  Arizona  Laws  of 
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1943,  entitled  ''The  Benefit  Iiisurance  Corporation 
Law  of  1943''— Sections  61-919  et  seq,  A.  C.  supple^ 
ment)  all  Arizona  benefit  corporations  were  author- 
ized to,  and  probably  did,  use  some  small  portion  of 
their  respective  mortality  funds  in  the  defense  of  claims 
believed  unjust  or  unwarranted.  Also,  under  a  strict 
interpretation  of  the  act,  the  portion  of  the  mortuary 
fund  deposited  with  the  State  Treasurer  was  subject 
to  use  in  payment  of  judgments  obtained  by  general 
creditors,  as  well  as  judgments  obtained  upon  a  policy 
of  insurance.  So  far  as  is  known  to  the  author  of  this 
brief,  not  one  cent  of  any  such  deposit  with  the  State 
Treasurer  was  ever  used  for  the  payment  of  any  judg- 
ment of  a  general  creditor  against  an  Arizona  benefit 
corporation. 

But,  it  is  submitted  that  even  though  portions  of 
the  mortuary  fund  were  used  in  the  payment  of  legal 
expenses  or  even  in  the  pa^anent  of  a  judgment  ob- 
tained by  a  general  creditor  if  there  still  remained  a 
reserve  of  over  fifty  per  cent  for  the  payment  of  policy 
claims,  no  one  can  successfully  argue  that  the  company 
(writing  only  life  insurance)  was  thereby  converted 
from  a  ^4ife  insurance  company"  to  a  *^ mutual  insur- 
ance company  other  than  life  or  marine"  within  the 
meaning  of  the  Revenue  Code. 

Respectfully  submitted, 

ALLAN  K.  PERRY, 

Amicus  Curiae. 
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No.   11418 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Lawrence  Warehouse   Company,  a  corporation, 

Appellant, 

Defense  Supplies  Corporation, 

Appellee, 


Capitol  Chevrolet  Company,  a  corporation, 

Appellajit, 
I  vs. 

Defense  Supplies  Corporation, 

Appellee. 

And  Others. 


APPELLANT  CAPITOL  CHEVROLET 
COMPANY'S   OPENING  BRIEF. 


To:   The  Honorable  Judge  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit: 

Jurisdiction. 

Jurisdiction  is  conferred  by  Sections  41  and  42  of  Title 
28,  U.  S.  Codes  and  by  Section  225,  Title  28,  U.  S.  Codes. 
The  amount  in  controversy  exceeds  $3,000  exclusive  of 
interest  and  costs. 

I 
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The  plaintiff  is  the  Defense  SuppHes  Corporation,  a 
Government  Agency  of  the  United  States,  organized  un- 
der Section  5d  of  the  Reconstruction  Corporation  Act 
(Act  of  January  22,  1932),  Chapter  VIII,  47  Stats,  at  L, 
p.  5,  Title  15  U.  S.  C.  A.,  paragraphs  601-607,  as  amended. 

The  defendant,  Capitol  Chevrolet  Company,  is  a  Cali- 
fornia corporation  having  its  principal  place  of  business 
in  the  City  of  Sacramento,  State  of  California. 

Following  the  rendition  of  the  judgment  by  the  District 
Court  of  the  United  States  on  April  15,  1946  [R.  pp.  83, 
84]  notice  of  appeal  was  thereafter  duly  and  regularly 
filed  [R.  pp.  90-96]  by  the  various  parties  in  the  case. 

Statement  of  the  Case. 

Lacking  facilities  to  store  tires  being  gathered  under 
the  War  Program  of  collecting  surplus  tires,  the  Gov- 
ernment of  the  United  States  organized  the  Idle  Tire  Act 
Program  in  the  collection  of  surplus  and  extra  tires  of 
all  kinds  and  character.  Several  small  storage  places  were 
secured  in  the  City  of  Sacramento,  ])ut  it  was  desired  to 
collect  all  of  these  tires  in  one  place  outside  of  the  city. 
Acting  through  the  Lawrence  Warehouse  Company,  the 
Government  located  the  'Tee  Palace''  outside  of  the  City 
of  Sacramento  which  had  been  used  for  a  skating  rink 
and  w^hich  consisted  of  a  large  area  on  the  Davis  High- 
way in  Sacramento,  and  which  had  a  skating  rink  in  the 
center.  Adjoining  the  skating  rink  and  connected  with  it 
was  a  small  building  having  an  engine  room  and  a  brine 
tank,  a  well  being  dismantled  and  hre  hydrants  at  four 
corners  of  the  building. 

The  Government  inspected  the  building  and  selected  it 
in  the  condition  in  which  it  appeared  and  entered  into  a 
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contract  with  the  Lawrence  Warehouse  Company,  by 
the  terms  of  which  the  Lawrence  Warehouse  Company 
was  to  arrange  for  the  storing  of  the  tires  under  instruc- 
tions from  the  Government. 

With  respect  to  certain  important  factual  and  legal 
issues  this  case  has  no  direct  precedents. 

This  results  from  the  fact  that  prior  to  World  W^ar  II 
exigencies  had  never  arisen  which  required  the  comman- 
deering by  the  Government  of  such  articles  as  tires  and 
tubes  by  the  Government.  Back  of  the  present  litigation, 
the  trial  and  this  appeal  that  circumstance  is  involved  in 
the  decisive  issues. 

The  plaintiffs  herein.  Defense  Supplies  Corporation, 
is  an  agency  which  was  created  under  the  Reconstruction 
Finance  Corporation  Act  to  collect  for  the  National  Gov- 
ernment the  available  automobile  tires  and  tubes  through- 
out the  country.  In  1943,  plaintiffs  formed  and  put  into 
effect  the  "Idle  Tire  Purchase  Plan",  by  which  the  sub- 
agencies  were  set  up  in  each  district  or  ''area"  one  of 
which  was  the  ''area  of  Northern  California." 

Officers  of  Defense  Supplies  Corporation,  (to  be  term- 
ed herein,  "the  corporation"),  established  an  office  in  San 
Francisco  for  said  area  and  sent  out  employees  to  locate 
buildings  in  which  the  tires  and  tubes  to  be  acquired  might 
be  stored.  Apparently  this  was  being  done  while  other  de- 
tails of  the  plan  were  being  w^orked  out. 

During  this  period,  John  McKee  was  an  agent  of  the 
Corporation,  who  was  located  at  the  San  Francisco  office, 
and  Alfred  D.  McClellan,  an  ''examiner",  working  under 
McKee,  was  supervising  the  'Tdle  Tire  Program."  [R.  pp. 
137,  138.] 


A  Mr.  Baxter  was  a  ''field  agent''  of  the  corporation, 
one  of  whose  functions  was  to  make  investigations  with 
respect  to  available  storage  buildings  for  tires  and  tubes. 
In  the  performance  of  this  duty  he  investigated  the  'Ice 
Palace''  building  near  Sacramento.     [R.  p.   142.] 

The  "Ice  Palace"  was  purchased  by  Clyde  \V.  Henry 
and  Charles  Parella  prior  to  March  1,  1943.  [R.  pp.  159, 
181.] 

On  that  date  the  corporation  entered  into  a  written  lease 
agreement  of  the  Ice  Palace  with  the  Lawrence  Ware- 
house Company,  as  lessor,  pursuant  to  a  previously  made 
"master  contract"  by  which  the  Lawrence  Company  was 
to  act  in  an  intermediary  capacity,  contracting  with  the 
Corporation  for  leasing  of  certain  buildings  and  releasing 
them  to  others  through  agency  agreements.  [R.  pp.  109, 
110.] 

However,  as  early  as  October  1,  1942  the  Lawrence 
Company  had  entered  into  an  agreement,  entitled  "Agen- 
cy Agreement  with  Government  Custodian",  with  the 
Capitol  Chevrolet  Company  for  the  storage  of  tires  and 
tubes  in  the  Ice  Palace  to  be  delivered  by  the  Lawrence 
Company,  as  custodian  for  the  plaintiff  corporation.  [R. 
p.  341.] 

Prior  to  October  1.  1942,  arranc^ements  had  been  made 
by  an  employee  of  the  corporation  for  the  leasing  of  the 
Ice  Palace  by  the  Chevrolet  Company  and  the  corporation 
had  authorized  said  company  to  lease  the  same  and  had 
approved  of  the  agreement  between  the  Lawrence  and  the 
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Chevrolet  Companies  before  it  was  made,  and  had  fur- 
nished the  Lawrence  Company  with  the  form  of  the  lease 
agreement  which  they  signed.    [R.  pp.  110,  111.] 

After  March  1,  1942  and  before  April  9,  1943,  tires 
and  tubes  were  delivered  at  the  Ice  Palace  warehouse  by 
employees  of  the  Corporation  and  on  the  last  named  date 
a  fire  started  in  the  ''engine  room",  which  immediately 
adjoined  the  warehouse,  which  consumed  the  building  and 
destroyed  its  entire  contents.    [R.  227-229,  345.] 

It  is  important  to  note  that  arrangements  had  been  made 
between  the  plaintiff  corporation  and  the  Lawrence  Com- 
pany by  which  the  Corporation  designated  the  Burns  De- 
tective Agency  to  be  employed  to  guard  the  Ice  Palace 
by  a  twenty-four  hour  a  day  lookout,  for  which  services 
the  Lawrence  Company  were  to  pay  the  Burns  Agency  and 
to  be  reimbursed  by  the  corporation  [R.  284-285]  ;  also 
the  corporation,  soon  after  March  1,  1943,  provided  its 
watchmen  and  the  Chevrolet  Company  with  a  list  of 
persons  who,  only,  might  be  permitted  entrance  to  the 
warehouse  and  gave  instructions  that  no  property  be 
permitted  to  be  taken  from  the  premises  except  upon 
approval  of  the  Chevrolet  Company. 

The  Ice  Palace  was  occupied  exclusively  by  the  prop- 
erty of  the  Corporation.  The  operation  was  joint  but  the 
actual  supervision  and  guarding  of  the  property  was  had 
by  agencies  selected  and  actually  paid  by  plaintiff. 

The  action,  as  tried,  is  for  damages  resulting  from  the 
destruction  of  tires  and  tubes  alleged  to  have  been  burned 
in  the  fire. 


During  the  trial  plaintiff's  witness  McClellan  admitted 
inability  to  prove  the  number  of  tires  which  were  de- 
stroyed except  by  a  letter  from  an  official  of  the  Chev- 
rolet Company.  The  letter  was  not  based  upon  the  writer's 
personal  knowledge.      [R.  p.   148.] 

Also  plaintiff's  counsel  stated  that  he  could  not  prove  the 
grades  of  the  tires,  except  those  classed  as  scrap,  nor 
could  he  establish  the  market  value  of  either  tubes  or 
tires,  and  that  he  would  attempt  to  prove  damages  by 
show^ing  the  cost  of  the  tires  to  the  plaintiff  for  which 
he  w^ould  show  that  OPA  ceiling  prices  were  paid. 

In  lieu  of  evidence  to  show  the  number  of  tires  on 
storage  of  the  various  grades  said  counsel  avow^ed  that 
he  would  prove  the  entire  number  of  tires  of  each  grade 
purchased  in  the  area  of  Northern  California  and  estab- 
lish the  average  percentage  of  tires  in  each  grade  and 
would  ask  that  the  tires  destroyed  in  the  Ice  Palace  be 
regarded  as  divided  numerically  according  to  such  aver- 
ages, for  the  purpose  of  determining  their  cost  to  plain- 
tiff" corporation.    [R.  pp.  117,  118,  121.] 

Plaintiffs  witness  established  that  the  OPA  ceiling 
prices  were  fixed  by  the  United  States  government;  that 
the  law  did  not  permit  ow^ners  of  automobile  tires  or  tubes 
to  sell  them  except  to  it  and  compelled  the  owners  to  sell 
those  which  the  Defense  Corporation  appraisers  appraised 
and  at  the  prices  fixed  by  the  appraiser. 

To  prove  negligent  omission  to  perform  the  alleged  duty 
of  appellant  to  safeguard  the  tires  and  tubes,  the  corpora- 
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tion's  witness  testified  that  the  corporation  itself,  or 
through  the  Lawrence  Warehouse  Company,  employed  the 
Burns  Detective  Agency  to  maintain  a  twenty-four  hour 
a  day  watch  and  lookout  over  the  Ice  Palace  and  prem- 
ises [R.  p.  284  et  seq.],  and  that  one  of  the  watchmen  was 
on  duty  when  a  man  named  McGrew,  who  had  been  ad- 
mitted to  enter  the  engine  room  to  remove  some  equipment 
belonging  to  the  Landlord,  was  using  an  acetylene  torch  of 
a  highly  dangerous  character ;  that  the  watchman  observed 
what  was  being  done,  but  merely  walked  away,  and  within 
a  few  minutes  the  fire  started  and  the  warehouse  was  in 
flames.      [R.  pp.  293,  296.] 

The  plaintiff's  own  witness,  McGrew,  denied  that  his 
work  started  the  fire.  [R.  pp.  220-223].  He  attributed  the 
fire  to  an  unknown  source;  yet,  the  court,  without  any 
evidence  to  support  it,  found  that  his  work  started  the 
fire.  He  was  the  plaintiff's  own  witness  and  the  plaintiff 
was  bound  by  his  testimony,  since  no  impeaching  evi- 
dence was  offered  (C.  C.  P.  Sec.  2049)  and  he  was  not 
called  as  an  adverse  witness  under  Section  2055  of  the 
Code  of  Civil  Procedure. 

When  the  plaintiff  rested  its  case,  the  defendants  also 
rested  and  moved  to  dismiss  the  action,  which  motion, 
after  being  taken  under  advisement,  was  denied. 
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Specification   of    Error    Upon   Which    the   Appellant, 
Capitol  Chevrolet  Company  Intends  to  Rely. 

I. 

The  decision  and  judgment  are  contrary  to  the  law  and 
the  evidence.  The  evidence  is  insufficient  to  prove  negli- 
gence or  liability  on  the  part  of  Capitol  Chevrolet  Com- 
pany: 

(a)  There  being  no  contractual  relationship  between 
plaintifif  and  appellant,  the  only  basis  for  liability  must 
be  negligence  and  there  was  no  proof  of  such  negligence. 

(b)  There  is  no  substantial  evidence  to  support  the 
finding  by  the  trial  court  of  negligence  on  the  part  of  the 
Capitol  Chevrolet  Company.  The  finding  is  contrary  to 
the  evidence. 

(c)  If  negligence  is  assumed,  plaintiff  is  guilty  of 
contributory  negligence. 

II. 

The  Court  erred  in  the  admission  and  exclusion  of  evi- 
dence. 

(a)  Proof  of  the  price  paid  for  tires  and  tubes  by  the 
Government  was  inadmissible  as  evidence  of  the  value  of 
such  articles. 

III. 

The  Court  erred  in  its  determination  of  damages  in 
respect  to  the  number  and  value  of  the  articles  involved. 
Finding  II  of  the  Finding  of  Fact  has  no  supix)rt  in  the 
evidence  and  is  contrary  to  the  evidence. 

IV. 

The  lack  of  proof  regarding  the  value  and  the  un- 
certainty render  the  judgment  void. 


Statutes  Involved. 
Warehouseman's   i\ct,   Civil   Code  of   California,   Sec- 
tion 1858e.    Liability  for  Loss  by  Fire. 

''No  warehouseman  or  other  person  doing  a  general 
storage  business  is  responsible  for  any  loss  or  dam- 
age to  property  by  fire  while  in  his  custody,  if  he 
exercises  reasonable  care  and  diligence  for  its  protec- 
tion and  preservation." 

II  (a). 
There   Being   No   Contractual   Relationship   Between 
L        Plaintiff  and  Appellant  the  Only  Basis  for  Liabil- 
I        ity  Must  Be  Negligence. 

Respondent  had  no  contract  with  appellant. 

Whatever  the  obligation  of  appellant  might  have  been  to 
the  Lawrence  Warehouse  Company,  it  owed  none  to 
respondent  as  far  as  contractual  liability  is  concerned. 
K  Even  if  it  be  assumed  that  appellant  was  an  agent  of 
the  Lawrence  Warehouse  Company,  an  agent  is  not  liable 
to  a  third  person  for  injury  resulting  from  omission  of  the 
agent  to  perform  a  duty  owed  to  his  principal  by  reason 
of  the  agency.  (3  C.  J.  S.  134;  Mechem  on  Agency,  Sees. 
569,  572,  573.) 

Mauer  v.  Egan,  182  N.  Y.  Supp.  180;  Knight  v.  At- 
lantic Coast  L.  R.  Co.,  73  F.  (2d)  76;  Kelly  v.  Robinson 
et  al.,  262  Fed.  695 ;  Macutis  v.  Cudahy  Packing  Co.  et  at., 
203  Fed.  291 ;  Clark  v.  Chicago  R.  I.  &  P.  Ry.  Co.,  186 
Fed.  539;  Floyt  v.  Shenango  Furnace  Co.  et  al.,  186  Fed. 
505,  514;  Kelly  v.  Chicago,  etc.  Ry.  Co.,  122  Fed.  286, 
289;  Steinhanser  v.  Spraiil,  127  Mo.  541,  27  L.  R.  A.  441. 

As  said  in  Macutis  v.  Cudahy  Co.,  supra,  ''The  consensus 
of  judicial  opinion  is  such  that  this  cannot  be  a  fairly 
debatable  question." 

See  also  20  A.  L.  R.  97;  49  ibid.  521  and  99  ibid.  408. 
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I  (b). 

There  Is  No  Proof  of  Negligence  on  the  Part  of  Capi- 
tol Chevrolet  Company;  Finding  V  Has  no  Sub- 
stantial Evidentiary  Support  and  Is  Contrary  to 
the  Evidence. 

The  trial  court  did  not  base  its  finding  on  any  act  of  the 
defendant,  Capitol  Chevrolet  Company,  but  only  from  an 
omission.  The  trial  court  based  its  finding  upon  the  answer 
to  the  following  query: 

''Does  it  appear,  from  a  preponderance  of  the  evi- 
dence, that  defendant  warehouseman  failed  to  take 
reasonable  precautions  for  the  prevention  of  fire  and 
for  its  extinguishment  after  it  occurred,  thereby  caus- 
ing or  contributing  to  the  plaintiff's  loss?"  [R.  p.  70.] 

The  court  stated: 

''In  my  opinion,  the  evidence  fully  justifies  the 
inference  that  Capitol  Chevrolet  Company  failed  to 
take  reasonable  precautions  which  proximately  con- 
tributed to  the  fire  loss.  Upon  the  defendant  ware- 
housemen rested  the  duty  of  anticipating  fire  haz- 
ards and  maintaining  proper  and  preventive  lookouts. 
This  is  patently  obvious  when,  as  here,  they  stored 
valuable  inflammable  material  in  a  wooden  structure 
in  a  semi-rural  area,  outside  the  city  limits  and  too 
far  beyond  speedy  access  of  fire  fighting  e(]uipment." 
[R.  pp.  70-71.] 

This  statement  ignores  the  legal  duty  of  appellant  and 
the  evidence  and  the  factual  circumstances  of  this  case. 
In  Wilson  v.  Southern  Pacific  R.  R.  Co.,  62  Cal.  164  at 
172,  the  court  said: 

"The  negligence  of  the  appellant,  as  the  proximate 
cause  of  the  loss  of  property  by  fire,  thus  became  the 
essential  fact  to  recovery;  and  the  burden  of  proof 
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was  upon  the  plaintiff  in  the  action.  It  is  incumbent 
on  him  to  prove  that  the  defendant  had,  by  some  act 
of  omission,  violated  some  duty  by  reason  of  which 
the  fire  originated;  or  that  some  negligence  or  want 
of  care,  such  as  a  prudent  man  would  take  under 
similar  circumstances  of  his  own  property,  caused  or 
permitted,  or  contributed  to  cause  or  permit,  the  fire 
by  which  the  property  was  destroyed." 

The  evidence  is  undisputed  that  the  tires  were  stored  as 
the  Government  wanted  them  stored,  and  that  under  the 
ordinary  circumstances  as  viewed  by  reasonable  and 
prudent  persons  they  were  in  a  reasonably  safe  place,  and 
that  there  was  no  risk  of  fire.  The  character  of  the  place 
thus  selected  by  the  Government  itself  and  provided  by  the 
appellant  for  the  storage  of  the  property;  the  character 
of  the  storage  w^hich  the  Government  sought  in  this  mat- 
ter and  the  precaution  taken  by  way  of  having  a  watchman 
present  twenty-four  hours  a  day;  the  presence  of  fire 
hydrants,  and  all  of  the  circumstances  show  that  the 
appellant  exercised  the  ordinary  care  required  of  him 
under  all  of  the  circumstances  of  this  case.  The  court 
could  only  reach  Finding  V  which  follows  this  opinion 
by  ignoring  the  clear  evidence  in  this  case  which  is  as 
follows : 

1.  It  w^as  the  Government  that  was  looking  for  a  place 
to  store  the  tires  and  it  had  difficulty  finding  one. 

2.  The  place  selected  was  the  Government's  selection 
not  the  defendants. 

3.  The  defendants  only  picked  the  i)lace  because  the 
Government  had  selected  it  as  the  site  and  because  it  had 
Government  approval  with  full  knowledge  of  all  the 
surrounding  conditions. 
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4.  As  a  matter  of  fact,  the  location  was  away  from 
other  hazardous  buildings  and  places  which  ordinarily 
might  be  set  afire  and  away  from  places  w^here  the  dam- 
age might  be  anticipated. 

5.  The  place  was  equipped  with  water   fixtures. 

6.  The  firm  of  watchmen  selected  and  approved  by  the 
Government  was  constantly  watching  the  place. 

7.  The  Exhibits  on  page  337  shows  fire  hydrants  at 
four  corners  of  the  building. 

8.  Appellant  Capitol  Chevrolet  Company  did  all  that 
was  required  of  it  to  store  and  safeguard  the  tires.  It 
acted  as  a  reasonably  prudent  person  or  corporation  would 
do  under  the  same  or  similar  circumstances. 

9.  It  could  not  be  reasonably  anticipated  that  fire 
would  occur. 

We  will  detail  each  of  these  and  other  matters  further 
hereinafter. 

The  responsibility  of  appellant  under  this  contract  was 
governed  by  the  standards  governing  warehouses  in  Cali- 
fornia [R.  314].  Appellant  was  not  an  insurer  of  the 
goods.    Paragraph   11    [R.  313]   relieves  either  principal. 

Under  the  standard  set  out  in  all  of  the  California  cases 
the  burden  of  showing  negligence  and  that  such  negligence 
was  the  cause  of  the  fire  rested  upon  the  plaintiff.  This 
burden   was  not  met. 

Negligence  is  the  failure  to  do  what  a  reasonably  pru- 
dent person  would  do  under  all  of  the  same  or  similar 
circumstances.  Certainly  Capitol  Chevrolet  Company  com- 
ported with  this  standard. 
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Finding  V  reads  as  follows: 

"On  April  9,  1943,  defendants  Lawrence  Ware- 
house Company  and  Capitol  Chevrolet  Company  fail- 
ed and  omitted  to  exercise  reasonable  care  and  dili- 
gence for  the  protection  for  the  protection  and  pres- 
ervation of  said  goods  so  deposited  and  stored  by 
plaintiff  in  this,  that  said  defendants  negligently  per- 
mitted the  use  of  said  torch  on  said  premises  and 
negligently  failed  and  omitted  to  see  that  it  was  used 
in  a  careful  manner,  and  to  provide  adequate  pro- 
tection for  said  premises  and  said  goods  against  the 
use  of  said  torch,  and  maintained  said  premises  and 
said  goods  in  a  negligent  and  careless  manner  so  as 
to  permit  them  to  become  ignited  and  destroyed  by 
fire.  By  reason  of  such  negligence  and  carelessness 
said  premises  and  plaintiff's  said  goods  were  con- 
sumed and  totally  destroyed  by  fire."  [R.  pp.  80- 
81.] 

Only  by  disregarding  undisputed  competent  testimony 
of  witnesses,  the  legal  effect  of  contractual  documents,  and 
the  applicable  law  is  it  possible  to  sustain  the  above  find- 
ing as  it  pertains  to  this  appellant. 

7       In    reference   to   the    Capitol    Chevrolet    Company,    the 
opinion  reads : 

''Furthermore  the  evidence  discloses  that  Capitol 
Chevrolet  Company  failed  to  have  anyone  at  the 
warehouse  premises  to  keep  a  lookout  for  possible 
fires  or  fire  hazards  and  do  whatever  was  reasonably 
required  to  guard  against  such  occurrences.  No  in- 
quiry was  made,  when  McGrew  was  permitted  to  en- 
ter the  premises,  as  to  his  intentions  and  mode  of 
procedure.  Nor  did  Capitol  Chevrolet  Company  as- 
certain, after  McGrew's  entrance,  what  he  was  ac- 
tually doing,  although  at  the  time  of  the  fire,  he  had 
already  been  using  the  torch  the  day  previous  and 
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during  the  morning  of  the  day  of  the  fire.  This,  de- 
spite the  fact  that  his  torch  and  welding  equipment 
were  in  plain  sight  outside  the  engine  room.  Also, 
it  appears  that  there  was  no  fire  fighting  equipment 
available  at  the  premises  with  which  a  fire,  such  as 
the  one  McGrew  started,  could  have  been  combatted." 
[R.  pp.  70-71.] 

The  opinion  in  addition  to  the  matters  above  quoted 

reads : 

"'There  remains  to  be  determined  whether  there  is 
direct  liability  of  Capitol  Chevrolet  Company  to  plain- 
tiff. It  cannot  be  disputed  that  Capitol  Chevrolet 
Company  accepted  the  tires  for  storage.  Thereby  it 
became  a  bailee  for  hire  for  the  benefit  of  plaintiff. 
And  there  then  rested  upon  it  the  legal  duty  toward 
the  plaintiff  to  use  due  care  for  the  preservation  of 
plaintift''s  property."   [R.  p.  72-73.] 

and 

''Capitol  Chevrolet  Company  is  not  excused  because 
its  principal  is  liable,  for  it  is  its  statutory  and  com- 
mon law  duty  as  well  as  its  contract  obligation  which 
subjects  it  to  liability."    (Citing  cases.)    [R.  p.   73.] 

But  none  of  these  authorities  hold  that  a  person  in  the 
position  of  appellant  is  either  negligent  or  liable  under 
any  circumstances  even  remotely  like  the  case  at  bar. 

In  charging  appellant  with  negligence  in  having  ''stored 
valuable  infiammable  material  in  a  wooden  structure  in  a 
semi-rural  area,  outside  the  city  limits  and  too  far  beyond 
speedy  access  of  fire  fighting  equii)ment'',  the  court  assum- 
es conditions  contrary  to  the  evidence  and  to  admissions 
of  plaintiff*' s  counsel  made  during  the  trial. 
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The  language  of  the  opinion  entirely  ignores  exceptional 
features  of  the  instant  storage  arrangement  which  when 
understood  and  considered  render  the  above  statement  a 
factual  and  legal  absurdity. 

&  No  one  who  is  unacquainted  w^ith  the  evidence  in  this 
case,  and  who  reads  the  court's  last  quoted  statement 
would  dream  it  possible  that  the  Defense  Supplies  Corpo- 
ration had  selected  the  Ice  Palace  as  a  desirable  storage 
warehouse  before  the  Chevrolet  Company  sought  to  lease 
it,  and  that  prior  to  the  leasing  said  corporation  ''author- 
ized appellant"  to  enter  into  a  lease  and  use  these  premises 
for  storage  purposes'',  and  for  ''storing  these  tires". 

However,  plaintiff's  counsel,  Air.  Miller  so  stated  and 
said,  ''we  are  not  going  to  contend  or  attempt  to  show 
that  did  not  take  place."   [R.  pp.  9,  111.] 

Yet  the  court  strongly  implies  that  appellant,  having  a 
wooden  warehouse  in  an  outlying  area,  took  it  upon  itself 
to  receive  in  the  ordinary  course  of  its  business  "valuable 
inflammable  material"  from  a  depositor  who  relied  en- 
tirely upon  appellant's  judgment  as  to  the  safety  of  the 
place,  and  in  this  manner  delivered  said  material  for 
storage.  According  to  Mr.  Miller's  frank  statements  to 
the  court,  and  approval  of  statements  by  counsel  for  the 
LawTence  Warehouse  Company,  ])laintift*s  employed  an 
agent  whose  business  it  was  to  locate  suitable  storage 
places,  and,  among  others  he  picked  out  the  Ice  Palace. 

Prior  to  that  plaintiff  had  made  arrangements  witli  the 
Lawrence  Company  through  a  ''kind  of  Master  Contract" 
to  enter  into  agreements  of  the  type  shown  herein  in 
Exhibil  1,  it  being  understood  that  it  would,  under  agree- 
ments  approved   by   plaintiff  entered   into  agency   agree- 
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ments  in  the  form  of  its  agreement  with  appellant,  being 
Exhibit  11.    [R.  p.  341.] 

Mr.  Henry  described  the  building  as  follows : 

"The  main  building  consisted  of  a  frame  building 
approximately  200  feet  wide  and  400  feet  long,  and 
at  the  end  of  the  building  there  was  a  refrigeration 
room  where  the  motors  and  the  refrigerators  were 
operated,  and  that  building  was  approximately  25 
to  30  feet  w^ide — about  25  feet  wdde  and  about  40 
feet  long,  approximately,  and  it  w^as  separated  from 
the  main  building  by  a  concrete  wall,  and  had  a  fire- 
proofed  roof  on  it,  and  it  had  steel  girders,  and  a 
concrete  floor;  and  between  this  refrigeration  room 
and  the  main  building  there  was  a  fire  door.  That  is 
about  the  characteristics  of  the  building."  [R.  pp. 
160,  161.] 

The  map  [R.  p.  337]  shows  a  fire  hydrant  at  each  cor- 
ner of  the  building.  No  one  testified  that  these  hydrants 
were  not  available  or  properly  equipped. 

The  District  Judge  erred  in  concluding,  as  a  matter  of 
law,  that  it  could  reasonably  be  anticipated  that  the  loca- 
tion and  the  building  was  such  that  it  required  other  pro- 
tection than  a  twenty- four  hour  lookout  and  guard  by  the 
Burns  Agency  men,  together  with  the  exclusion  of  every- 
one from  entrance  thereto  except  those  on  its  list,  and  plus 
the  four  fire  hydrants. 

It  has  been  pointed  out  that  the  opinion  relies  upon 
certain,  cited  authorities,  as  well  as  California  Civil  Code 
Section  1814  in  holding  that  since  appellant  was  a  bailee 
"it  owed  the  legal  duty  toward  plaintiff  to  use  due  care  for 
the  preservation  of  plaintiff's  property"  and  "is  not  ex- 
cused because  its  principal  is  liable,  for  the  statutory  and 
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coninion  law  duty  as  well  as  its  contract  obligation  sub- 
jects it  to  liability." 

Let  us  pass  to  the  next  alleged  negligent  omission 
of  duty. 

The  opinion  declares  that  appellant  ''failed  to  have  any- 
one at  the  warehouse  premises  to  keep  a  lookout  for  pos- 
sible fires  or  fire  hazards"  to  do  ''whatever  was  reasonably 
required  to  guard  against  such  occurrences." 

From  this  assertion,  surely  no  one  would  suspect  that 
the  plaintifT  itself  had  undertaken  by  a  kind  of  joint  cus- 
todianship with  its  agent  the  Lawrence  Warehouse  Com- 
pany to  provide  its  own  guards  and  lookouts,  and  that  in 
this  way  it  maintained  a  twenty-four  hour  continuous 
safeguard  of  its  valuable  property  in  the  wooden  ware- 
house of  its  own  selection.  But  this  is  the  situation  which 
the  record  shows,  and  thus  the  opinion  and  the  evidence 
are  as  far  apart  as  two  disassociated  and  conflicting  con- 
cepts can  be. 

W.  R.  Kissel!  testified  that  he  was  employed  by  the 
Burns  Detective  Agency  as  a  w^atchman  at  the  Ice  Palace. 
That  he  received  his  instructions  from  Mr.  Burns  or 
Mr.  Harris  of  that  agency.    [R.  p.  279.] 

Counsel  for  plaintifT  stipulated: 

*'That  the  guards  were  employees  of  the  Burns 
Detective  Agency ;  that  arrangements  were  made  with 
the  Burns  Detective  Agency  by  the  Lawrence  Ware- 
house Company  at  the  request  of  the  Defense  Sup- 
plies Corporation;  that  the  Burns  Detective  Agency 
was  paid  by  Lawrence  Warehouse  Company,  and 
that  Defense  Supplies  Corporation  reimbursed  the 
Lawrence  Warehouse  Company  for  the  cost  of  the 
guard  service." 
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He  also  said:  ''We  will  stipulate  the  RFC  approved 
the  Burns  Detective  Agency  as  an  agency/'  [R.  p. 
285.] 

Mr.  Kissell  also  testified  that  he  was  in  no  way  em- 
ployed by  the  Capitol  Chevrolet  Company,  and  that  "they 
had  no  authority  'over  him'   whatsoever.''    [R.   p.   286.] 

He  said  that  Mr.  Harris  furnished  him  with  a  list  of 
the  persons  who  were  eligible  to  go  into  the  building. 
[R.  p.  288.] 

The  witness  said  that  there  were  two  other  watchmen, 
and  he  was  the  one  on  duty  at  the  time  of  the  fire.  He 
worked  from  eight  o'clock  a.m.  until  four  p.  m.  [R.  p. 
294.] 

The  stipulation  of  plaintiff's  counsel,  alone,  warranted 
the  statement  which  has  been  made  concerning  the  ar- 
rangements between  plaintifif  and  the  Lawrence  ^^^are- 
house  Company,  and  it  proves  that,  as  far  as  guarding 
the  warehouse  was  concerned,  plaintiff,  alone,  or  plaintiff' 
and  the  Lawrence  Warehouse  Company  were  the  actual 
custodians  of  the  tires  and  tubes. 

The  District  Judge's  opinion  assumed  otherwise. 

By  this  procedure,  many  difticult  questions  were  by- 
passed, such  as  the  much  briefed  burden  of  proof  issue,  as 
well  as  scrutiny  of  the  unusual  divided  custodianship  and 
other  qualifications  of  the  warehousemen's  responsibilities 
as   fixed  by  said  code   provision. 

However,  the  custodianship  zuas  divided.  Li  a  note  to 
the  opinion,  it  is  said  that  "the  evidence  indicates  that  the 
armed  guard  service  was  a  i)urely  additional  and  inde- 
pendent protective  activity  to  prevent  pilferage  of  llie 
tires."   There  is  not  even  a  shred  of  evidence  in  the  record 
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to  show  that  the  guards  were  placed  at  the  warehouse  for 
the  Hniited  purpose  of  preventing  pilferage,  or  that  it  was 
an  "additional  and  independent  activity"  on  the  part  of 
the  Defense  Supplies  Corporation. 

The  plain  and  only  import  of  Mr.  Miller's  stipulation  is 
that  appellee  herein  saw  fit  to  choose  and  designate  who 
the  Lawrence  Company  should  employ  to  guard  the  valu- 
able property  entrusted  to  it,  and  considered  the  matter  of 
such  importance  that  it  agreed  to  reimburse  the  Lawrence 
Warehouse  Company  for  the  superior  policing  services  of 
the  Burns  Agency. 

'  Surely,  Mr.  Kissell  would  not  be  expected,  in  the  per- 
formance of  his  duties,  to  stand  idly  by  while  subversive- 
minded  persons  sabotaged  the  entire  Ice  Palace  by  blowing 
it  up  with  dynamite  from  the  outside  or  by  starting  a  huge 
conflagration  against  its  wooden  sides.  Of  course,  the 
Burns'  men  were  regular  watchmen  who  maintained  a 
twenty-four  hour  guard,  which  is  about  as  complete  as 
the  laws  of  man  and  nature  permit.  It  is  a  matter  of 
common  knowledge  that  this  is  an  outstanding  detective 
agency. 

^  It  follows  that  all  of  the  alleged  negligent  omissions  of 
duty  assigned  by  the  District  Judge  against  appellant  were 
actually  attributable  to  appellee  or  appellee's  own  watch- 
men. It  was  they  who  failed  to  discover  until  the  second 
day  of  its  use  the  presence  of  the  torch  and  welding  equip- 
ment:  it  was  Mr.  Kissell  who  after  observing  these  dan- 
gerous instruments  in  action,  merely  walked  away  and 
permitted  their  use  to  continue.  [R.  296.]  It  was  Kissell 
to  whom  was  addressed  and  presented  the  note  which 
asked  that  McGrew  be  permitted  to  enter  the  premises. 
[R.  339,280.] 
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Every  omission  of  performance  of  a  duty  enumerated 
in  the  opinion  as  against  appellant  is  comprehended  in 
those  which  have  been  exploded  and  left  harmless,  namely 
the  several  failures,  to-vvit,  to  have  anyone  at  the  ware- 
house to  keep  a  lookout,  failure  to  refuse  admission  to 
McGrew  and  his  torch  and  failure  to  discover  it,  and  the 
original  failure  to  store  the  article  in  a  safe  storehouse, 
in  a  proper  location. 

Within  the  last  named  negligent  omission  should  be 
included  the  fire  fighting  equipment  available  at  the  prem- 
ises, which  the  court  said  ''appears"  not  to  have  been 
present. 

This  negligence,  if  it  be  such,  is  clearly  attributable  to 
plaintiff  and  its  officers,  who  found  and  selected  the  Ice 
Palace  and  brought  about  the  leasing  thereof  by  the 
Chevrolet  Company.  They,  of  course,  observed  that  the 
Ice  Palace  was  ''wooden"  and  that  it  was  in  a  "semi-rural 
area"  and  "outside  the  city  limits  and  too  far  beyond 
speedy  access  of  fire  fighting  equipment." 

Also,  the  appellee's  immediate  agent,  must  have  noted 
that  "there  was  no  fire  fighting  equipment  available  at  the 
premises." 

In  spite  of  these  conditions.  Appellee  encouraged  and 
approved  the  leasing  of  the  Ice  Palace,  and  who  can  say 
and  how  can  a  court  take  judicial  knowledge  that  a])pellee 
and  its  agent  did  not  wisely  exercise  their  judgment  and 
discretion. 

The  location  of  the  Ice  Palace  had  obvious  advantages. 
It  was  well  isolated  from  other  buildings  or  inflammable 
matter,  which  are  commonly  known  to  constitute  the 
greatest  of  hazards. 
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Mr.  Kissell  testified  that  ''The  space  from  the  highway" 
on  which  the  warehouse  faced  was  ''a  clear,  open  space" 
in  all  directions,  ''to  the  north";  ''to  the  west  and  south"; 
and  ''to  the  south  there  is  a  large  field  there."    [R.  p.  299.] 

This  is  a  concrete  example  of  how  great  an  error  in  law 
may  result  from  error  arising  from  failure  to  observe  the 
undisputed  facts.  As  has  been  shown,  the  conceded  and 
stipulated  facts  show  that  the  Ice  Palace  Warehouse  was 
conducted  under  the  divided  control  of  appellant,  the 
LawTence  Warehouse  Company  and  appellee,  and  that 
with  respect  to  safe-guarding  the  stored  articles,  appellee 
retained  the  principal,  if  not  the  exclusive  control. 

Attention  is  now  directed  to  the  decisions  cited  in  said 
opinion  as  above  mentioned.  From  Franklin  v.  May  De- 
partment Store,  25  Fed.  Supp.  735,  the  only  Federal  case  in 
the  list,  we  shall  quote  at  some  length.  The  Department 
Store,  and  its  manager,  Saifer,  were  sued  for  injuries  to 
the  plaintiff's  wife,  the  complaint  charging  nine  omissions 
to  perform  duties  alleged  to  be  owing  to  their  customers. 
The  opinion  states: 

'The  motion  to  remand  is  based  upon  the  assump- 
|,  tion  that  the  petition  states  a  cause  of  action  against 

the  resident  defendant  Saifer.  If  the  above  quoted 
language  fairly  implies  that  Saifer  had  complete  and 
exclusive  authority  over  the  management  (Oraitt  v. 
Century  Bldg.  Co.,  et  al.,  201  Mo.  424,  99  S.  W. 
1062,  8  L.  R.  A.  N.  S.,  929)  or  control  (Lambert  v. 
Jones,  339  Mo.  677,  98  S.  W.  (2d)  752)  of  the 
building  plaintiff's  position  is  well  taken.  It  will  be 
noted  that  the  language  used  does  not  allege  complete 
and  exclusive  management  or  control  in  Saifer  but 
to  the  contrary  states  that  the  corporate  defendant  is 
operating  the  building".    True,   it  is  alleged  that   the 
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Corporation  is  operating  the  building  through  its 
agents  and  representatives,  but  such  an  allegation 
implies  control  by  the  Corporation  of  the  "agents  and 
representatives''  rather  than  that  exclusive  control 
was  vested  in  one  particular  agent.  Fairly  interpreted 
the  meaning  of  the  petition  is  in  substance  that  the 
corporate  defendant  was  managing  and  controlling 
the  operation  and  maintenance  of  the  building  and 
door  in  question  and  that  the  defendant  Saifer  was 
its  employee  ''in  charge  of  the  use,  operation  and 
maintenance''  of  the  door  under  the  managing  di- 
rection of  the  corporate  defendant.  Under  these  cir- 
cumstances the  petition  charges  only  non-feasance  on 
the  part  of  Saifer.  Nowhere  is  it  alleged  that  Saifer 
was  guilty  of  active  negligence  as  distinguished  from 
non-feasance.  See  State  ex  rel.  Hancock  v.  Falken- 
hainer,  316  Ni,  65km  28k  S.  W.  466.  There  can  be 
no  recovery  from  an  agent  or  servant  for  non-feas- 
ance alone  unless  the  agent  has  assumed  and  actually 
commenced  such  a  complete  and  exclusive  control  of 
management  or  operation  as  to  warrant  saying  that 
he  failed  in  discharging  or  completing  a  duty  there- 
tofore assumed  and  commenced.'' 

In  the  instant  case  the  Chevrolet  Company  was  not  even 
an  agent  of  the  plaintiff,  but  this  lack  of  relationship  pre- 
sents an  additional  but  kindred  ground  for  the  invalidity 
of    the   judgment   which   has   been   argued   in   this    brief. 

It  is  certain  that  under  the  doctrine  of  the  May  De- 
partment Store  case  appellant  has  no  liability,  for,  as 
has  been  shown,  because  the  selection  of  the  Ice  Palace  as 
a  suitable  warehouse  and  safeguarding  of  appellees  tires 
and  tubes  were  functions  which  were  undertaken  by  it. 

Appellee  called  its  watchman,  Kissell.  as  a  witness.  By 
his  undisputed  testimony  it  proved  that  through  the  Burns 
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Detective  Agency,  the  appellee  exercised  full  control  of 
the  warehouse  in  all  matters  pertaining  to  safeguarding  its 
goods. 

It  has  been  shown  that  appellee  provided  its  own  watch- 
man and  thereby  maintained  a  twenty-four  hour  a  day 
outlook. 

Mr.  Kissell  further  testified  that  the  Burns  Agency 
issued  the  w^atchmen  instructions  and  that  it  was  their  or- 
der, ''not  to  let  anything  be  moved  from  the  premises  un- 
less there  was  an  order  from  the  Capitol  Chevrolet  Com- 
pany."  [R.  p.  279.] 

This  can  mean  only  one  thing  as  to  where  rested  the 
general  authority  as  to  the  removal  of  articles  from  the 
warehouse.  Does  one  who  lodges  goods  in  a  warehouse 
have  authority  under  an  ordinary  deposit  agreement  or 
the  applicable  law  to  restrict  the  removal  of  any  goods 
except  his  own  therefrom?  Of  course,  the  answer  is 
negative. 

Hence,  the  assumption  of  that  right,  itself,  proves,  at 
least  prima  facie,  that  appellee  had  and  exercised  a  power, 
beyond  an  additional  to  safeguarding  the  premises. 

Mr.  Kissell's  testimony  has  been  quoted  by  which  he 
swore  that  the  Capitol  Chevrolet  Company  ''had  no  auth- 
ority    .     .     .     whatsoever,"   over   him.      [R.    p.    286.] 

Also,  Kissell  testified  that  he  had  "a  list  of  persons  who 
were  eligible  to  go  into  the  building",  which  list  was 
given  to  him  by   Mr.   Harris.      |R.   p.   288.] 

The  opinion  of  the  District  Court  declares  that  the 
responsibility  of  appellant  is  that  provided  in  Section  1814 
of  the  Civil  Code  of  California:  Nowhere  in  that  code  is 
it  provided  that  a  warehouseman  may  not  decide  wlio  shall 
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be  eligible  to  and  who  shall  not  be  eligible  to  enter  his 
warehouse  and  who  may  or  may  not  remove  goods  there- 
from. 

These  are  functions  which  inhere  in  Warehouse  Man- 
agement. In  this  case  the  depositor  had  charge  of  and 
regulated  these  matters,  and  by  its  orders  excluded  all 
persons  from  the  entire  warehouse  except  those  placed  on 
an  excepted  list,  and  directed  its  agents  to  let  no  one  enter 
except  those  on  such  list,  or  to  permit  no  one  to  remove 
goods  from  the  "premises"  except  on  an  order  of  an 
agency  named  by  it. 

The  fact  that  appellee  authorized  appellant  to  give  such 
an  order  no  more  tends  to  show  that  appellant  had  exclu- 
sive control  of  the  warehouse  than  would  a  similar  authori- 
zation of  the  Federal  Reserve  Bank  or  to  John  Doe.  In 
either  case,  the  power  to  issue  such  an  authorization  neces- 
sarily implies  an  existing  total  control  of  the  premises  by 
the  party  who  issues  it.  J 

Therefore,  such  power  of  control  belonged  to  appellee. 
We  proceed  now  to  examine  the  record  for  evidence  con- 
cerning whose  negligence,  if  negligence  there  was,  caused 
the  destruction  of  appellee's  property.  On  that  occasion 
Mr.  Kissell  was  the  w^atchman  on  duty  and  under  the 
orders  above  mentioned.  Mr.  Kissell  said,  "There  was  an 
order  from  the  Capitol  Chevrolet  Company  permitting 
Mr.  Henry  to  remove  this  stuff  from  the  engine  room". 
[R.  p.  280.]  He  said  this  was  "sl  card",  and  that  it  said 
"there  would  be  men  there  in  order  to  take  that  steel  out 
of  the  engine  room.  That  was  all  there  was  to  it."  He 
said  the  card  was  burned  in  the  fire.     [R.  p.  287.  | 

Gordon  Kenyon,  an  officer  of  the  Chevrolet  Company 
gave  testimony,  not  inconsistent  with  that  of  the  watch- 
man, clarifying  the  matter  of  the  card. 
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The  witness  testified  thai  Mr.  McGrew  asked  him  to 
o.  k.  permission  to  enter  the  Ice  Palace;  that  he  thought 
"the  card  was  from  Clyde  Henry — it  was  signed  by  Mr. 
Henry;  that  the  card  showed  the  man's  name  was  Mr. 
Sanchez"  who  presented  it  to  Kenyon,  and  he  "did  not 
know  otherwise." 

The  witness  said  that  either  by  telephone  or  in  writing 
he  instructed  the  guard  at  the  Ice  Palace  to  permit  Mr. 
Sanchez  to  go  into  the  premises  and  remove  equipment. 
[R.  p.   186.] 

Kenyon  then  identified  a  card  as  the  one  which  was  pre- 
sented to  him.  It  was  marked  Plaintiff's  Exhibit  No.  8  in 
evidence.      [R.  p.   187.]      This  exhibit  reads: 

''Home  Office  and   Plant 
921   Del  Paso  Blvd. 

Sacramento,    California 
Tel :  9-3045 

U.  S.  Machinery  Company 
1568  Russ  Building 

San  Francisco,  California 
Clyde  W.  Henry  Tel :  DOuglas  7327 

Sacramento,  Calif. 
To  Watchman  at  Ice  Palace: 

Please  allow  bearer,  Mr.   Tony  Sanchez,  to  enter 
with  his  two  men  to  remove  pipe  &  equipment. 

(s)  Clyde  Henry. 

[Endorsed]  :  Filed  Feb.  13,  1945."  [R.  p.  339.] 

Mr.  Kenyon  said  the  list  of  persons  who  were  authoriz- 
ed to  go  upon  the  premises  is  shown  on  Plaintiff's  Exhibit 
10,  which  was  also  placed  in  evidence  after  being  produced 
by  appellant's  counsel  and  identified  as  having  been  receiv- 
ed by  Kenyon.    [R.  p.  199.]    It  reads: 
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''Men  Eligible  to  Enter  DSC  Warehouse 

Jas.  A.  Kenyon,  Pes. 

H.  C.  Gerhart,  Warehouseman 

A.  Koletyke,  Chief  Tire  Appraiser 

Mr.  Turner,  Realtor 

Mr.  Henry,  Part  Owner 

Mr.  Petrillo,  Part  Owner 

G.  A.  Kenyon,  Supervisor 

Tire  Pilers  &  Stackers 

George  Forshay  Louis  Hill 

Dale  Borden  Edward  Schubert 

G.  E.  Allison  Dale  Wilson 

Melvin  Parr  George  Shaw 

Don  Cole 

[Endorsed]  :  Filed  U.  S.  D.  C.  Feb.   13,   1945 
[Endorsed]  :   Filed  U.  S.  D.  C.  Sept.  4,   1946." 
[R.  pp.  340-341.] 

The  witness,  also,   said  he  received  a  letter   which  is 
'Tlaintiff's  Exhibit  T.    It  reads: 

''Dear  Mr.  Kenyon: 

You  are  requested  not  to  permit  anyone  to  enter  the 
warehouse  premises  where  tires  are  stored  for  ac- 
count of  this  corporation  for  any  reason  whatsoever, 
other  than  authorized  appraisers  or  properly  identified 
employees   of   this   corporation. 

In  the  near  future,  however,  you  may  be  called  upon 
by  a  representative  of  the  Rubber  Manufacturers  As- 
sociation of  xA^merica,  Inc.,  which  organization  is  to 
handle  the  distribution  of  the  tires  acquired  by  us, 
and  upon  proper  identification  from  such  representa- 
tive entrance  to  the  warehouse  and  examination  of 
any  tires  may  be  permitted.  Your  strict  observance 
of  the  above  will  be  appreciated. 

Very  truly  yours, 
F.  J.  TiTGEN,  Agent."  [R.  p.  192.J 
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In  Brady  v.  Southern  Co.,  320  U.  S.  476,  the  Supreme 
Court  quoted  with  approval  from  Milwaukee  &  St.  P. 
R.  Co.  V.  Kellogg,  94  U.  S.  469  at  475,  as  follows: 

"  'But  it  is  generally  held,  that,  in  order  to  war- 
rant a  finding  that  negligence,  or  an  act  not  amount- 
ing to  wanton  wrong,  is  the  proximate  cause  of  an 
injury,  it  must  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  negligence  or  wrong- 
ful act,  and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances.'  " 

The  court  then  says  in  the  Brady  case: 

''Events  too  remote  to  require  reasonable  pre- 
vision need  not  be  anticipated/' 

There  is  absolutely  nothing  in  the  evidence  in  the  case 
at  bar  to  show  negligence  on  the  part  of  the  Capitol 
Chevrolet  Co.  or  an  act  amounting  to  w^anton  wrong 
which  proximately  caused  the  injury  nor  could  appellant 
by  reasonable  prevision  have  foreseen  any  of  the  events. 

Furthermore,  the  cause  of  the  fire  is  not  clear.  The 
plaintiff's  own  w^itness,  by  which  it  is  bound,  did  not  es- 
tablish the  cause  of  the  fire  but  the  court  assumed  that  the 
cause  was  nevertheless  reasonably  inferable  from  his 
testimony.  However,  his  testimony  denied  positively  that 
he  caused  the  fire  and  such  an  inference  is  not  legally 
permissible  or  logical. 

I  (c). 
The  Plaintiff  Was  Guilty  of  Contributory  Negligence. 

If  the  defendants  were  negligent  the  plaintiff  was 
necessarily  guilty  of  contributory  negUgencc.  It  was  the 
plaintiff  which  picked  the  location  and  selected  tlie  watch- 
men. 
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It  is  settled  law  that  in  warehouse  cases  as  in  any  others 
wherein  negligence  is  an  issue,  proof  of  contributory 
negHgence  is  a  complete  defense.    (27  R.  C.  L.  p.  991.) 

One  precedent  has  been  found  which  bears  a  striking 
resemblance  to  the  instant  case. 

In  Smith  v.  Frost,  51  Ga.  336,  Smith  had  stored  cotton 
in  Frost's  warehouse.  This  was  during  the  civil  war.  The 
confederate  authorities  took  the  warehouse  for  a  hospital 
and  threw  the  cotton  into  the  street.  It  was  seen  there  by 
the  defendant  and  probably  by  Smith,  the  opinion  states, 
and  it  was  held  that  if  plaintiff  knew  or  had  reason  to 
believe  ''that  it  had  been  so  thrown  and  could  have  saved" 
by  him  "by  the  exercise  of  ordinary  care"  he  could  not 
recover.  . 

It  has  many  times  been  held  that  inspection  by  the 
bailor  of  a  building  where  storage  is  without  contract,  for 
the  express  purpose  of  judging  its  suitability  for  storage 
of  his  goods  relieves  the  warehouseman  of  responsibility. 

Soiitherland  v.  Albany,  S,  &  W.  Co.,  A.  A.  N.  Y. 
Supp.  835; 

Gibson  V.  Hatchctt^  24  Ala.  201 ; 

Brozvn  v.  Hitchcock,  128  Vt.  452; 

Fay  &  Bates,  99  Mass.  263. 

Where  the  depositor  has  full  knowledge  of  the  particu- 
lar conditions  before  storing  goods  in  a  warehouse,  if  due 
to  such  conditions  they  are  damaged,  his  contributory 
negligence  prevents  a  recovery. 

Allen  V.  Somers,  73  Conn.  355,  52  L.  R.  A.   106; 
Parker  v.  Union  Ice  &  S,  Co.,  59  Kan.  626. 
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II. 

The  Court  Erred  in  the  Admission  and  Exclusion  of 
Evidence.  Proof  of  the  Price  Paid  for  the  Tires 
and  Tubes  by  the  Government  Was  Inadmissible 
as  Evidence  of  the  Value  of  Such  Articles  for 
Several  Reasons. 

1.  None  of  the  defendants,  including  appellant  in  par- 
ticular, participated  even  remotely  in  the  purchase  trans- 
actions. 

The  witness  by  whom  the  plaintiff  essayed  to  prove  the 
cost  of  the  destroyed  property  testified  that  he  had  no 
personal  knowledge  of  the  matters  which  he  related  con- 
cerning that  subject  and  that  his  testimony  was  based 
solely  on  his  memory  of  the  contents  of  documents  pre- 
pared by  others,  which  were  not  produced  in  court,  but 
it  would  have  been  inconvenient  to  do  so. 

Hence,  such  testimony  was  double-hearsay.  The  docu- 
ments themselves  would  have  been  hearsay,  and  Mr.  Mc- 
Clellan's  hearsay  testimony  was  based  on  such  unsworn 
hearsay  documents. 

2.  The  sales  were  made  under  compulsion  and  the  tire 
owners  were  compelled  to  accept  the  prices  perfunctorily 
offered  them  by  plaintiff,  and  purchases  so  made  and 
prices  so  fixed,  morally,  logically  and  legally  are  devoid 
of  evidentuary  value  as  proof  of  the  fair  market  value  of 
the  articles  involved. 

1.    The    AppHcabiHty    of    the    Hearsay    Rule    Will    Now    Be 

Shown. 

The  courts  will  not  receive  the  testimony  of  a  witness 
as  to  what  some  other  person  told  him  as  evidence  of  the 
fact  asserted.  The  rule  of  exclusion  is  the  same  whether 
the  evidence  offered  consists  of  statements  purporting  to 
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be  based  on  the  declarant's  own  knowledge  or  whether  his 
statements  are  sworn  or  unsw^orn,  oral  or  written. 

31  C  J.  S.  p.  919. 

Wigmore  says :  ''The  essential  requirement  of  the  hear- 
say rule,  as  just  examined,  is  that  statements  offered  testi- 
monially must  be  subjected  to  the  test  of  cross-examina- 
tion." The  right,  as  safeguarded  by  the  hearsay  rule  this 
learned  authority  regards  as  entitled  to  esteem  ''next  to 
jury  trial,  the  greatest  contribution"  to  the  anglo-American 
law  of  evidence. 

V.     Wigmore  on  Evidence   (3d  Ed.)   p.  27. 

Greenleaf  on  Evidence,  "the  old  reliable",  asserts :  "The 
hearsay  rule  is  constantly  expounded  as  'the  general  rule 
of  not  receiving  evidence  unless  upon  oath  and  with  the 
opportunity  of  cross-examination."  Quoting  eminent  au- 
thorities, Greenleaf  show^s  that  the  rule  is  fundamental  and 
not  technical  and  that  it  precludes  hearsay  evidence  from 
one  not  a  party  to  the  suit  from  being  related  by  a  wit- 
ness because  the  declarant  could  not  be  cross-examined. 

1  Greenleaf  on  Evidence  (16th  Ed.)  pp.  183-185. 

All  authorities  agreed  that  hearsay  evidence  is  incompe- 
tent and  wholly  inadmissible  unless  there  is  a  recognized 
exception  to  the  rule  which  covers  the  case. 

"The  rule  excluding  hearsay  is  a  basic  rather  than  a 
technical  rule." 

31  C.  /.  S.  p.  924. 

The  evidence  of  which  complaint  is  made  as  violative  of 
the  hearsay  rule  in  this  case  is  unquestionably  hearsay. 
Appellant's  counsel  knows  of  no  exception  which  covers  it 
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and the  record  fails  to  reveal  the  theory  on  which  such 
evidence  was  considered  within  some  exception  either  by 
plaintiff  or  the  court,  nor  does  the  opinion  of  the  trial 
judge  mention  this  question. 

Mere  recital  of  the  evidence  in  question  will  suffice  to 
establish  its  hearsay  character,  in  fact  much  of  it  is 
double-hearsay. 

The  hearsay  rule  is  so  clear  and  well  understood  that 
instances  of  double-hearsay  evidence  being  received  or 
produced  are  infrequent. 

However,  cases  involving  unsworn  hearsay  writings, 
themselves,  are  not  difficult  to  find. 

The   following  are  applicable   by   analogy: 

In  Ogilvie  v.  Aetna  L.  Ins.  Co,,  189  Cal.  406,  it  was 
held  that  the  written  report  and  findings  of  the  County 
Autopsy  Surgeon  to  the  Coroner  was  hearsay  and  incom- 
petent. The  action  was  on  a  policy  insuring  against  bodily 
disability  by  certain  means. 

In  Pierce  v,  Patterson,  50  Cal.  App.  (2d)  486,  a  mal- 
practice suit,  it  was  held  unnecessary  to  decide  whether 
County  Hospital  records  of  the  case  were  hearsay.  The 
opinion  states  that  they  were  properly  excluded  as  it  was 
not  shown  that  such  records  ''were  required  to  be  kept 
by  law." 

In  the  instant  case  no  attempt  was  made  to  show  that 
the  unidentified  records  of  the  Defense  Supplies  Corpo- 
ration, to  which  Mr.  McClellan  said  he  had  access,  |  R. 
p.  113],  were  required  to  l)e  kept  by  law.  Mr.  McClellan 
made  a  written  memorandum  from  said  records  on  which 
he  relied  in  testifying.     [R.  p.  124.] 
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In  Lusardi  v.  Priikop^  116  Cal.  App.  506,  an  action  for 
damages  for  personal  injuries,  records  of  an  emergency 
hospital  were  held  to  be  hearsay  and  improperly  admitted. 
No  foundation  was  laid  to  show  that  the  entries  were  made 
in  the  performance  of  a  duty  enjoined  by  law,  and  this  to 
bring  them  within  the  exception  to  the  hearsay  rule  pro- 
vided in  Section  1926  of  the  State  Code  of  Civil  Procedure. 

It  is  said:  ''The  hearsay  rule  is  applicable  to  written  in- 
struments as  well  as  to  oral  statements  (10  Cal.  Jttr.  p. 
1039).  Testimony  based  upon  memoranda  made  by  others 
when  the  witness  has  no  knowledge  of  the  facts  except 
from  such  memoranda  is  hearsay  evidence",  citing  cases. 

Since  appellant  was  not  a  party  to  it,  the  verdict  of  a 
Coroner's  inquisition  was  held  inadmissible  hearsay  in 
Estate  of  Dolheer,  149  Cal.  573. 

To  the  same  effect  are  Mar  Shee  v.  Maryland  Assur- 
ance Co.,  190  Cal.  1,  3,  and  Hollister  v.  C order o,  76  Cal. 
649. 

In  Holland  v.  Kelly,  74  Cal.  App.  576,  delivery  tags 
purporting  to  record  deliveries  of  liquor  by  a  liquor  dealer 
were  erroneously  admitted  in  evidence.  The  opinion  states 
that  they  were  made  without  the  knowledge  of  the  plaintiff 
and  were  unsworn  statements  of  a  person  not  a  witness  or 
subjected  to  cross-examination,  and,  therefore,  hearsay 
and  incompetent. 

In  the  Lusardi  v.  Prukop  case,  the  court  said: 

"The  proffered  evidence  was  hearsay,  concerning 
which  Greenleaf  on  Evidence,  volume  1,  section  99, 
says:  'Hearsay  evidence,  as  thus  described,  is  uni- 
formly held  incompetent  to  establish  any  specific  fact 
which  in  its  nature  is  susceptible  of  being  proved  l)y 
witnesses,  who  can  speak  from  their  own  knowl- 
edge.'" 
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In  the  instant  case  the  facts  set  forth  in  plaintiff's  rec- 
ords, a  memorandum  from  which  was  the  basis  of  Mr. 
McClellan's  testimony,  were  susceptible  of  being  proved 
by  witnesses  who  could  speak  from  their  own  knowledge. 

Upon  the  same  ground,  where  the  owner  did  not  partici- 
pate in  the  assessment,  the  assessed  valuation  of  property 
has  been  almost  universally  held  inadmissible  to  prove  its 
value  for  any  other  than  tax  purposes  in  any  suit  to  which 
the  owner  is  not  a  party. 

San  Jose  &  A.  R.  Co.  v.  Mayne,  83  Cal.  566; 
Bartlesvillc  Interurban  Ry.  Co.  v.  Qiiaid,  151  Pac. 
891  (Okla.),  L.  R.  A.  1918A,  653; 

Denver  R.  Co.  v.  Heckman,  45  Colo.  470; 

Oldenberg  v.  Oregon,  Sugar  Co.,  39  Ore.  564; 

Lewis  V.  Englewood  Elev.  etc.  Co.,  223  111.  223 ; 

Shea  V.  Boston  etc.  R.  Co.,  217  Mass.  163; 

Calahan  v.  Dtmker,  51  Ind.  App.  436; 

Kelly  V.  People's  Nat.  Ins.  Co.,  262  111.  158; 

Hanover  Water  Co.  v.  Ashland  Iron  Co.,  84  Pa. 
279; 

Carper  v.  Risdon,  19  Colo.  App.  530  (conversion) ; 

Starrs  v.  Robinson,  74  Conn.  443; 

Anthony  v.  New  York  etc.  Co.,  162  Mass.  60; 

American  State  Bk.  v.  Butts,   111   Wash.  612; 

Putnam  v.  White,  88  So.  355,  (Ala.); 

Con.  V.  Try  on,  31  Pa.  S.  Ct.  146; 

Ridley  v.  Seaboard  etc.  R.  Co.,  124  N.  C.  ?)7 \ 

Girard  Tr.  Co.  v.  Philadelphia,  248  Pa.  179; 

Re  Northlake  Ave.,  96  Wash.  344; 

Dudley  v.  Minn.  etc.  Co.,  77  la.  408; 

McNidty  V.  Lawley,  42  Cal.  App.  747; 

Yolo  K.  &  P.  Co.  V.  Edmoyids,  50  Cal.  App.  444. 


—34— 

As  said  in  Scott  v.  O'Neil,  23  Ky.  L.  Rep.  331,  62  S.  W. 
1042,  "The  evidence  of  what  the  property  was  valued  at 
in  assessment  for  taxation  was  wholly  irrelevant.  It  was 
but  hearsay ;  the  opinion  of  the  assessor  or  of  the  taxpayer, 
given  out  of  court  and  with  no  opportunity  for  cross- 
examination."  (See,  also,  5  Nichols  Applied  Evi.  p.  4579.) 

2.  The  Court  Erred  in  Receiving  in  Evidence  Testimony 
Based  on  Documents  Purporting  to  Show  Prices  Paid  by 
Plaintiff  for  the  Articles  Destroyed,  Because  the  Sales 
Were  Coerced  and  Forced. 

The  tires  and  tubes  were  not  sold  to  plaintiffs  in  an 
open  market.  The  prices  were  not  accepted  by  the  sellers 
voluntarily  and  in  the  exercise  of  free  will. 

The  real  purchaser  was  the  United  States  Government 
and  it  had  previously  excluded  all  would-be  or  possible 
competitors  from  the  market,  and  had  fixed  its  own  price 
and,  by  implication  of  law,  had  declared  to  all  who  owned 
such  articles:  You  must  not  keep  them  whether  you  can 
use  them  or  not  and  unless  you  sell  them  to  me  at  the 
prices  I  offer,  you  cannot  sell  them  at  all. 

The  plaintiff's  witnesses  fully  recognized  this  situation; 
it  is  a  matter  of  common  knowledge  and  of  law. 

The  laws  which  accomplished  this  taking  of  property, 
probable  without  due  process,  were  warranted  by  the 
necessities  of  the  war  and  the  Government's  war  powers. 
However,  this  was  true,  not  because  the  United  States 
even  under  such  powers  could  indiscriminately  take  peo- 
ple's property  arbitrarily  or  capriciously,  but  for  the 
sole  reason  that  rubber  was  direly  needed  in  the  war 
struggle. 


A  different  situation  exists  when,  the  needed  rubber 
having  been  burned,  the  Government,  in  an  ordinary  civil 
suit  to  recoup  its  loss,  asks  a  court  for  judgment  for  the 
value  of  the  rubber. 

Now  no  impelling  necessity  gives  the  United  States  or 
one  of  its  corporate  bureaus  exemptions,  priorities  or 
rights  to  short-cuts  not  possessed  by  any  other  corporation 
or  other  litigant. 

Appellant  insists  that  without  the  invention  of  some 
judicial  theory  unknown  and  foreign  to  established  prin- 
ciples and  rules  of  evidence,  by  reason  of  legal  and  factual 
conditions  created  by  the  Government,  it  is  probably  pre- 
cluded from  any,  except  a  nominal  judgment  in  cases  of 
the  nature  of  this,  and  it  certainly  is  so  precluded  by  the 
record  in  the  instant  case. 

The  court  erred  in  receiving  evidence  testimony  based 
on  documents  purporting  to  show  prices  paid  by  plain- 
tiff for  the  articles  destroyed,  because  the  sales  were 
coerced  and  forced.  The  price  paid  does  not  tend  to  es- 
tablish market  value  and  plaintiff's  evidence  shows  that 
the  sales  herein  involved  were  not  according  to  market 
value. 

In  this  case  plaintiff's  counsel  proceeded  on  the  theory 
that  market  value  could  not  be  proved  and,  therefore,  that 
any  other  evidence  relevant  to  the  value  issue  was  com- 
petent and  admissible,  and  that  the  evidence  showing  the 
cost  of  personal  property  to  the  owner,  although  not  con- 
clusive is  relevant,  where  the  property  has  no  market 
value. 
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These  general  rules  presuppose  that  the  dealings  in- 
volved are  normal.  Market  value  is  the  fair  price  paid  in 
the  open  market^  where  buyer  and  seller  bargain  on  equal 
terms  and  agreements  reached  are  voluntary.^ 

Appellant  maintains  that  this  fundamental  principle 
likewise  conditions  the  competency  of  evidence  as  to  cost, 
which,  if  received  is  admitted  as  secondary  evidence  of 
market  value.  {John  Motiat  L.  Co.  v,  Wilmore,  15  Colo. 
136;  Hollinger  v.  Missouri  etc.  Ry.  Co.,  94  Kan.  316; 
Union  Pacific  etc.  Ry.  Co.  v.  Williams,  3  Colo.  App.  526.) 

The  evidence  of  costs  was  offered  in  this  case  upon  this 
theory.    Plaintiff's  counsel  said  in  that  behalf: 

*'I  think  in  the  absence  of  market  value,  any  evi- 
dence of  cost  or  value  is  material  to  determine  the  loss 
which  the  plaintiff  suffered  in  the  destruction  of  these 
tires.  In  the  finding  of  market  value  the  court  may 
consider  all  possible  elements  of  value,  including  the 
cost  to  the  owner  of  the  property."  [R.  p.  133.] 


^Market  value  means  the  price  for  which  an  equivalent  could  be 
reasonably  and  fairly  purchased  at  or  near  the  place  where  the 
property  should  have  been  delivered  or  where  the  transaction  oc- 
curred. Billiard  v.  Stone,  67  Gal.  477 ;  Shtirtlcff  v.  Marcus  Land, 
etc.  Co.,  59  Cal.  App.  520 ;  People  v.  Schwartz,  7^  Cal.  App.  561 ; 
578;  So.  Cal.  Edison  Co.  v.  Ind.  Ace.  Com.,  96  Cal.  App.  337. 
(Cal.  C.  C.  Sec.  3354.) 

-Muser  v.  Magonc,  155  U.  S.  240,  39  L.  Ed.  135;  State  ex  rel 
Highway  Cow.  v.  Stoddard  Gin  Co.,  62  S.  W.  (2d)  940  (Mo. 
App.)  ;  Olson  v.  U.  S.,  292  U.  S.  246,  78  L.  Ed.  1236;  Appeal  by 
Borough  of  ^Melbourne,  329  Pa.  321,  198  Atl.  49;  Ins.  Co.  of  N. 
America  v.  McGraw,  255  Ky.  839,  75  S.  W.  (2d)  518;  River  Park 
Dist.  V.  Brand,  327  111.  294;  158  N.  E.  690;  Packing  Co.  v.  Sunland 
Sales,  etc.  Assn.,  100  Cal.  App.  126,  132  (26  Words  &  Phrases, 
pp.  565-575.) 


—37— 

However,  scores  of  decisions  (quoted  in  Words  and 
Phrases  under  the  caption  ''Market  Value  Price  at  Free 
Sales"  and  other  captions,  supra,  repeat,  as  a  part  of  the 
definition  of  the  term  "market  value"  in  substance,  that  it 
is  ''not  what  the  property  would  bring  under  a  forced  sale" 
but  what  "a  willing  owner"  who  "is  not  compelled  to  sell" 
would  take  and  "one  who  wants  to  purchase  under  ordi- 
nary curcumstances"  w^ould  be  willing  to  pay. 

It  is  implicit  in  all  of  these  decisions  that,  as  expressly 
stated  in  Wall  v.  United  Gas  etc.  Co.,  178,  La.  908,  152 
So.  561,  market  value  is  not  a  price  arbitrarily  fixed  by 
one  party  but  is  the  actual  price  at  which  a  given  com- 
modity is  currently  sold  "in  the  usual  and  ordinary  course 
of  trade  and  competition  between  sellers  and  buyers 
equally  free  to  bargain,"  etc. 

It  is  safe  to  say  that  no  reputable  authority  can  be  pro- 
duced which  maintains  that  value  (whether  established  by 
evidence  of  "market  value",  or,  in  lieu  thereof,  by  proof 
of  cost,  sales  of  similar  articles  or  other  means),  can  be 
proved  by  evidence  based  upon  coerced  sales  or  other  trans- 
actions. 

In  the  instant  case  the  plaintiff's  own  witness  establish- 
ed the  fact  that  the  tires  and  tubes  herein  involved  were 
purchased  from  owners  who  sold  under  compulsion  and  at 
prices  arbitrarily  fixed  by  the  real  purchaser,  the  United 
States    Government. 
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Plaintiffs  Uncertainty  as  to  Following  Its  Own  Pro- 
gram Adds  to  the  Conjectural  Character  of  Its 
Proof. 

It  was  shown  that  the  price  list  which  McClellan  pro- 
duced as  the  list  given  the  appraisers,  and  which  he  claim- 
ed followed  OPA  ceiling  prices  [R.  pp.  133-135]  differed 
from  the  OPA  ceiling  price. 

Appellant's  counsel  introduced  in  evidence  ''Defendant's 
Exhibit  13"  which  purports  to  be  the  OPA  Price  Regu- 
lation showing  ceiling  prices  for  tires.    [R.  p.  301.] 

This  regulation  as  compared  with  the  list  of  prices  set 
forth  in  Plaintiff's  Exhibit  4,  being  a  schedule  of  prices 
to  be  paid  for  used  tires  differs  in  that  Plaintiff's  Exhibit 
4,  Grade  4,  prices  the  tires  at  $2.75  each,  whereas  the 
OPA  Regulation  price  for  the  same  tires  was  $1.50  each. 
[R.  pp.  303,  304.] 

Defendant's  Exhibit  B  shows  the  dates  of  issuance  of 
OPA  price  Hsts  as  December  30,  1941,  March  7.  1942 
and  January  31,   1942. 

The  purchases  of  tires  by  plaintiff  were  said  by  its 
counsel  to  have  been  made  on  October  15,  1942  [R.  p. 
306].  Hence,  the  OPA  schedule  dated  March  7,  1942, 
applied  to  plaintiff's  purchases,  and  the  price  above  stated 
of  $1.50  |3er  tire  was  the  OPA  ceiling  price. 

Conflict  Between  Buying  and  Selling  Prices. 

Another  factor,  and  one  which  not  only  adds  another 
contingency  to  the  possible  dependability  of  Mr.  Mc- 
Clellan's  testimony  as  to  prices  actually  paid  for  tires,  but 
renders  his  averages  uncertain  and  conjectural,  was  de- 
veloped in  cross-examination. 


It  must  be  remembered  that  in  plaintiff's  attempt  to 
prove  damages  the  theory  followed,  as  announced  by  Mr. 
Miller  early  in  the  trial,  was,  that  being  unable  to  prove 
market  value,  the  prices  paid  for  articles  destroyed,  ar- 
rived at  by  averaging  the  prices  paid  for  such  articles  in 
the  entire  area,  would  be  produced  and  relied  upon  as 
establishing  'Vhat  they  were  actually  worth,  because  they 
did  have  a  value."  [R.  p.  118.] 

If  Damages  Are  Possible  at  All  They  Could  Only  Be 
Nominal    Damages    Under    the    Evidence. 

Mr.  McClellan  said  The  Idle  Tires  Program  started, 
officially,  on  October  15,  1942.    [R.  p.  141.] 

Plaintiff  witness  McClellan  testified  on  direct  examina- 
tion that  the  purpose  of  The  Idle  Tires  Program  was  to 
obtain  control  of  all  waste  rubber  in  the  United  States; 
that  owners  of  tires  could  not  sell  them  to  other  persons; 
that  ''they  were  required  to  sell  them  to  the  Government; 
that  the  prices  were  fixed  by  the  government;  that  the 
maximum  number  they  could  retain  was  five.''  [R.  pp. 
127,   128.] 

On  cross-examination  by  Mr.  Wallace  for  the  Lawrence 
Warehouse  Company,  Mr.  McClellan  testified  that  the  ap- 
praisals of  the  tires  was  done  by  ''appraisers  appointed 
by  us,"  and  with  this  matter  the  warehouse  company  had 
nothing  to  do  [Rep.  Tr.  p.  147]  ;  and  the  witness  said  that 
these  appraisers  "appraised  and  graded  these  tires." 
|R.  p.  151,  lines  9-11.] 

By  the  foregoing  testimony,  the  plaintiff  proved: 

1.  That  at  the  time  when  plaintiff  purchased  the  tires 
and  tubes  destroyed  by  the  fire,  alleged  to  have  been  the 
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result  of  defendants'  negligence,  by  reason  of  the  O.P.A. 
Regulations  these  articles  had  no  market  value. 

2.  That  owners  of  tires  could  not  sell  such  articles  ex- 
cept to  the  United  States  Government. 

3.  That  such  owners  were  not  free  to  bargain  and  had 
no  power  to  fix  the  price  and  could  not  participate  in  that 
matter. 

4.  That  such  owners  were  compelled  to  sell  all  tires 
owned  by  them  in  excess  of  five  for  one  automobile. 

5.  That  the  prices  for  which  owners  must  sell  were 
arrived  at  by  following  O.P.A.  ceiling  prices,  established 
according  to  grade,  and  by  the  plaintiff's  appraisers,  who 
graded  the  tires. 

6.  That,  as  far  as  any  owner  having  any  voice  in  sell- 
ing his  tires  or  in  arriving  at  the  price  to  be  paid,  and  the 
decision  to  sell,  he  was  a  mere  interested  bystander  for 
these  matters  were  all  arbitrarily  determined  by  others, 
namely  the  Office  of  Price  Administration  and  the  apprais- 
ers of  the  plaintiff,  acting  as  agents  of  the  Federal  Gov- 
ernment. 

In  other  words,  the  owners'  property  was  taken  without 
a  hearing,  without  opportunity  to  cross-examine  any  wit- 
ness or  refute  any  evidence,  oral  or  written,  upon  which 
the  price-fixers  may  have  relied,  and  he  was  compelled 
to  sell. 

The  procedure  is  unique  but  most  resembles  condem- 
nation of  property  minus  the  hearing  and  with  the  un- 
bridled power  of  the  Government  to  fix  the  prices  super- 
imposed. 

.   The    compensatory   judgment    in    this   case   is    founded 
upon  cost  prices  so  established. 
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Appellant  insists  that  the  concept  that  a  judgment  so 
sustained  is  lawful  is  preposterous  and  cannot  be  legally 
justified  for  the  following  reasons: 

1.  It  is  the  universally  recognized  rule  that  prices  paid 
for  property  of  any  kind  at  forced  sale  is  incompetent  and 
inadmissible  as  evidence  of  market  value  or  of  actual 
value. 

In  addition  to  the  fact  that  the  definition  of  the  term 
''market  value"  as  announced  in  substantially  all  of  the 
applicable  decisions,  expressly  excludes  prices  at  forced 
sale,  we  find  many  cases  directly  holding  as  above  stated, 
among  which  are  the  following: 

Willamet  Falls  C.  &  L.  Co.  v,  Kelly,  3  Ore.  99; 

Madisonville,   etc.   R.   Co.   v.   Ross,   126  Ky.    138, 
13  L.  R.  A.,  N.  S.  420; 

Chase  v.  City  of  Portland,  86  Me.  367; 

St.  Louis  K  &  A  Ry  Co.  v.  Chapman,  38  Kan.  307; 

Pittsburgh  V.  &  C.  Ry.  Co.  v.  Vance,  115  Pa.  325; 

Wagner  &  C.  v.  Dunlmm,  246  S.  W.  1004  (Tex.) ; 

Clark  V.  Logan  Mut.  L  &  B  Co.,  58  111.  App.  131; 

Wall  V.  United  Gas  Publ.  Ser.  Co.,  178  La.  908; 

San  Diego  Land  &  Town  Co.  v.  Neale,  78  Cal.  63, 

3  L.  R.  A.  83; 

Little  Rock  Junction  Ry.  v.  Woodruff,  49  Ark.  381, 

4  Am.  St.  Rep.  51; 

Helvering  v.  New  President  Corp.,  \22  F.  (2d)  92, 
97; 

Metropolitan   Water  Dist.  v.  Adams,  99  P.   (2d) 
659; 

Appeal  of  Pitney,  20  N.  J.  Misc.  448,  28  A.  (2d) 
660,  666. 
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In  the  Little  Rock  v.  Woodruff  case,  supra,  it  is  said: 

"And  when  we  say  that  the  owner  is  entitled  to 
receive  the  price  for  which  he  could  sell  the  property, 
we  do  not  mean  the  price  he  would  realize  at  a  forced 
sale  on  short  notice,  but  the  price  that  he  could  ob- 
tain after  reasonable  and  ample  time  such  as  would 
ordinarily  be  taken  by  an  owner  to  make  sale  of  like 
property." 

In  Helvering  v.  New  President  Corp.,  supra,  the  court 
held  inadmissible  evidence  of  the  price  paid  at  a  fore- 
closure sale,  saying  that  such  a  sale  "is  no  criterion  of 
'market  value/  '' 

In  Appeal  of  Pitney,  supra,  it  was  held  that  market 
value  is  not  "what  the  property  would  bring  at  auction 
under  the  hammer"  nor  "a  value  obtained  from  the  neces- 
sities of  another." 

2.  A  second  reason  supports  the  one  above  elucidated 
as  persuasive  that  the  evidence  of  cost  to  the  plaintiff  was 
incompetent. 

The  sales  and  purchases  of  these  tires  and  tubes  must 
be  classed  as  contract  transactions.  Yet  owners  were 
compelled  to  give  up  their  property  and  accept  prices,  not 
offered,  but  dictated  to  them. 

It  must  be  remembered  that  we  do  not  question  the 
legality  of  such  procedure  "/"//  aid  of  the  war/' 

We  do  challenge  the  use  of  prices  so  established  as 
evidence  of  the  fair  market  value  of  the  property  thus 
seized,  bearing  in  mind  that  for  evasion,  secreting  or  re- 
fusal to  give  up  the  tires  herein  involved,  every  owner 
would  have  been  punishable  by  fine  or  imprisonment  or 
both.    Even  a  threat  of  a  well  founded  prosecution  against 


a  criminal  to  compel  him  to  carry  out  an  agreement  or  to 
make  a  conveyance  is  duress,  and  a  contract  made  as  the 
result  of  such  threat,  is  void. 

(See  V.  Williston  and  Thompson  on  Contracts,  p.  4312 
and  columns  of  cases  there  cited.) 

In  Meyer  v.  Guardian  Trust  Co.,  296  Fed.  789,  it  is 
said : 

''Unlawful  duress  is  a  good  defense  to  a  contract, 
if  it  includes  such  degree  of  constraint  or  danger, 
either  actually  inflicted  or  threatened  and  impending, 
as  is  sufficient  in  severity  or  apprehension  to  overcome 
the  mind  and  will  of  a  person  of  ordinary  firmness." 

(See  also  Barnett  Oil  &  Gas  Co.,  v.  New  Martinsville 
Oil  Co.,  (D.  C.)  254  Fed.  481;  Galiisha  v.  Sherman,  105 
Wis.  263,  47  L.  R.  A.  417,  81  N.  W.  495;  Schults  v.  Cat- 
lin,  78  Wis.  611,  47  N.  W.  946;  Hullhorst  v.  Sharner,  15 
Neb.  57,  17  N.  W.  259;  Morrill  v.  Nightingale,  93  Cal. 
452,  27  Am.  St.  Rep.  207,  28  Pac.  1068;  Morrison  v, 
Faiilkener,  84  Tex.  128,  15  S.  W.  797;  Thompson  v.  Nig- 
gley,  53  Kan.  664,  26  L.  R.  A.  803,  35  Pac.  290;  also  2 
Greenl.  Ev.,  14th  ed.  note  to  sec.  301;  Joyce,  Defense  to 
Commercial  Paper,  sec.   105.) 

To  the  same  effect,  reviewing  many  decisions,  is  Colby 
V.  Title  Ins.  &  Trust  Co.,  160  Cal.  632. 

In  each  of  these  cases  documents  were  held  void  which 
had  been  executed  under  threats  of  prosecution  of  the 
maker's  relative  for  a  crime  of  which  he  was  guilty,  be- 
cause as  said  in  the  Colby  case,"  under  such  circumstances 
"the  obligor  is  not  a  free  agent"  and  "is  not  equal  to  the 
task  of  protecting  himself." 


The  bearing  of  the  foregoing  authorities  concerning  the 
effect  of  duress  or  coercion  on  the  validity  of  contracts 
upon  the  issue  now  being  presented  is  the  obvious  incon- 
gruity of  holding,  as  the  trial  court  has  herein,  that  prices 
paid  to  sellers  who  were  compelled  by  law  to  sell  to  the 
purchaser  and  to  accept  the  prices  fixed  by  it  are  evidence 
that  such  prices  are  fair  and  show  the  value  which  a  seller 
who  wants  to  sell  but  is  not  compelled  to  do  so,  and  is  free 
to  bargain,  would  accept,  and  which  a  buyer  who  desires 
to  purchase  but  holds  no  bludgeon  with  which  to  coerce 
acceptance  of  his  terms,  would  offer,  namely  market  value, 
although  in  this  case  the  owners  of  the  articles  had  no 
choice  and  no  volition — not  even  as  much  as  the  victims  of 
duress  in  the  Colby  and  Myers  appeals  and  many  cases 
cited  in  the  opinions  therein. 

Also,  this  line  of  authority  concurs  in  principle  with, 
and  emphasizes  the  applicability  to  the  instant  case  of 
others  previously  mentioned  herein  which  hold  directly 
that  the  price  for  which  property  sold  at  forced  sale  is 
inadmissible  as  proof  of  its  market  value  or  actual  value. 

The  circumstances  of  the  sales  through  which  plain- 
tiff acquired  the  tires  and  tubes  involved  in  this  case  are 
the  very  antitheses  of  those  required  for  the  ascertainment 
of  their  values. 

To  be  competent  evidence  of  such  values  it  is  funda- 
mental that  the  sale  be  voluntary ;  there  must  be  no  force  or 
coercion ;  it  must  be  an  open  market  sale  where  competition 
is  possibe;  opportunity  must  exist  for  bargaining  whereby 
the  seller  may  exhibit  all  of  the  advantages  possessed  by 
his  property  and  the  purchaser  may  advance  reasons  in 
justification  of  his  offer;  no  extraordinary  conditions  may 
have  induced  such  a  sale.    It  must  be  in  the  ''ordinary" 


course  of  trading;  speculative  considerations  may  not  be 
regarded  to  unduly  enhance  the  price  nor  may  the  neces- 
sities of  the  seller  avail  to  depreciate  it. 

The  instant  sales  were  not  voluntary;  the  force  and 
coercion  of  the  law  and  the  power  of  the  O.P.A.  and  the 
plaintiff's  appraisers  compelled  them;  no  open  market 
existed.  Such  markets  were  outlawed  by  law;  bargaining, 
also,  was  rendered  impossible  by  law;  these  conditions 
were  extraordinary  and  unparalleled. 

From  the  foregoing  comparison  it  is  apparent  that  the 
vice  of  the  use  in  the  instant  case  of  evidence  of  cost  to 
the  plaintiff  as  proof  of  market  value,  and  thus  as  the 
measure  of  damages,  is  not  that  the  defendants  were 
necessarily  damaged,  but  that  such  evidence  is  wholly  in- 
competent, because  it  is  an  illegal  and  improper  basis  for 
the  judgment.  The  evidence  should  have  been  stricken  on 
defendants  motion,  as  was  held  concerning  similar  in- 
competent and  illegal  evidence  in  Spring  Valley  Water 
Works  V.  Drinkhouse,  92  Cal.  528,  533. 

Had  the  motions  been  granted,  only  nominal  damages 
could  have  been  awarded,  for  without  the  "cost"  evidence 
plaintiff  produced  no  proof  of  substantial  damage. 

3.    When   Damages   May   Be   Proved   With   Approximate   Ac- 
curacy  They   Must   Be   So   Proved. 

There  is  a  well  recognized  qualification  to  the  rule  which 
appellee  relied  upon  to  establish  damages  by  any  ''evidence 
of  value  which  would  tend  to  aid  the  court  in  determining 
what''  the  tires  and  tubes  "were  actually  worth."  [R.  p. 
118.] 

This  well  established  qualification  is  based  on  the  reason- 
able and  fair  requirement  that  one  who  would  enlist  the 


help  of  equity  or  equity  to  extract  him  from  a  dilemma, 
must  show  that  he  has  exercised  diligence  and  made  every 
reasonable  effort  to  help  himself.  This  principle,  as  ap- 
plied to  actions  for  damages,  whether  for  breach  of  con- 
tract or  torts,  is  expressed  in  the  rule  which  requires  that 

''When  compensatory  damages  are  susceptible  of 
proof  with  approximate  accuracy  and  may  be  meas- 
ured with  some  degree  of  certainty,  they  must  be  so 
proved."     (25  C.  J.  S.  p.  496.) 

In  the  instant  case,  it  is  apparent  that  the  plaintiff  chose 
to  adopt  a  lazy  man's  way  of  attempting  to  establish  injury 
and  damages.  Not  having  any  records,  so  Mr.  Miller 
claimed,  of  the  tires  and  tubes  actually  stored  in  the  Ice 
Palace  Warehouse,  at  the  beginning  of  the  trial,  and  after 
Mr.  Getz  had  expressed  the  view  that  ''the  question  of 
damages  may  be  a  difficult  one",  Mr.  Miller  addressed  the 
court  as  follows: 

''Mr.  Miller:  I  think  that  perhaps  Mr.  Getz  is 
more  fearful  than  I  am  as  to  the  matter  of  values; 
we  feel  that  we  can  present  in  rather  short  testimony 
evidence  that  will  show  the  value  of  the  tires  that 
were  destroyed.  We  recognize  that  there  may  be  a 
dispute  as  to  the  value,  but  I  would  like,  if  you  might, 
to  proceed  wdth  that  testimony."   [R.  pp.   102,   103.] 

Later,  Mr.  Miller  divulged  that  this  "short  testimony 
evidence"  method  of  proving  plaintiff's  case  as  to  the  num- 
ber of  tires  destroyed  and  their  cost  to  the  plaintiff,  was 
as  shown  in  his  statement  as  to  the  records  of  the  Defense 
Supplies  Corporation,  as   follows : 

''They  were  appraised  before  they  went  in :  the}-  do 
not  have  the  appraisal  for  these  identical  tires.  They 
do,  however,  have  records  showing  the  amount  paid 
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by  Defense  Supplies  Corporation  for  all  tires  re- 
ceived in  Northern  California  under  the  Idle  Tires 
Program,  including  these  tires.  These  figures  are 
by  graded  tires  and  scrap  tires.  We  propose  to  show 
the  total  amount  paid  out  by  Defense  Supplies  Cor- 
poration for  this  several  hundred  thousand  tires,  I 
think  it  will  be  that  many  in  this  area,  which  included 
these  tires,  and  by  that  means  and  a  computation  made 
by  this  witness,  the  average  value — the  average 
amount  paid  by  the  corporation  for  each  graded  tire. 
I  do  not  think  there  will  be  any  dispute  as  to  scrap 
tires,  because  they  paid  the  same  for  each  scrap  tire." 
[R.  p.   117.] 

Mr.  Miller  amplified  his  method  of  proof  further  as 
follows : 

''We  do  not  know  how  many  of  each  grade,  but  we 
would  like  to  put  in  evidence  as  to  the  amount  the 
Defense  Supplies  Corporation  paid  for  all  of  the  tires, 
a  large  number  in  this  area.  We  feel  that  the  aver- 
age value,  the  average  cost  or  average  amount  paid 
is  a  fair  indication  of  what  the  Defense  Supplies 
Corporation  paid  for  these  tires."  [R.  p.  118.] 

Mr.  McClellan  testified  that  in  his  position  as  an  em- 
ployee of  the  plaintiff,  he  had  access  to  ''all  of  its  records 
with  respect  to  the  tires  received  by  the  Idle  Tires  Pro- 
gram in  this  District,  including  Sacramento",  and,  also,  to 
the  records  showing  "the  amount  of  money  paid  out"  by 
plaintiff  "to  owners  of  these   tires."      [R.   p.    113.] 

It  developed  that  the  witness  McClellan  was  testifying 
from  a  memorandum  which  he  had  prepared  from  the 
"original  records"  of  the  plaintiff  which  were  kept  in  the 
Federal  Reserve  Bank  in  San  Francisco,  which  he  said 
showed  the  "number  of  tires  of  each  grade  included  in 
the  inventory  of  graded  tires."    [R.  p.   124.] 
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McClellan  gave  the  numbers  of  tires  received  and  the 
prices  paid  for  them  under  the  Idle  Tires  Program,  for 
the  area  of  Northern  CaHfornia.    [R.  pp.  124-126.] 

He  also  testified  that  he  knew  that  on  April  9,  1943, 
the  date  of  the  fire,  there  were  stored  in  the  Ice 
Palace  Warehouse  27,601  automobile  tires  and  1,850 
tubes,  but  that  his  only  sources  of  information  as  to  these 
figures  were  a  letter  by  Gordon  Kenyon  of  the  Capitol 
Chevrolet  Company  and  a  letter  from  Mr.  Hanley  of  the 
Lawrence  Warehouse  Company.    [R.  p.  111.] 

However,  the  District  Court  found,  as  stated  in  its  opin- 
ion [R.  p.  73]  that  plaintiff's  method  of  computing  its 
alleged  damages  was  ''speculative  and  therefore  legally 
improper." 

Therefore,  the  opinion  looks  through  the  transcript  for 
morsels  of  evidence  to  serve  as  the  basis  of  a  judgment 
"within  the  boundaries  of  possibility."  1 

In  that  behalf  the  opinion  relies  upon  "the  testimony  of 
Alfred  D.  McClellan  and  the  data  contained  in  Plaintiff's 
Exhibit  No.  3",  to  establish  "the  number  and  classification 
of  the  tires  and  tubes  destroyed."  [R.  p.  74. J 

The  testimony  of  Mr.  McClellan,  to  which  the  opinion 
refers,  is  that  above  set  forth,  by  which  the  witness  ad- 
mitted that  his  only  know^ledge  was  gained  from  said 
Exhibit  3  and  the  letter  from  Hanley,  so  that  McClellan's 
testimony  was  obviously  hearsay  and  added  nothing  to  the 
statements  of  the  authors  of  the  letters. 

The  Hanley  letter  was  not  read  in  evidence  nor  was  it 
introduced  as  an  Exhibit,  and,  as  has  been  shown,  the 
statements  as  to  the  number  of  tires  and  tubes  contained 
in  the  Kenyon  letter  was  purely  hearsay,  which  fact  ap- 


pears  on  the  face  of  the  letter   [R.  p.  320]  and  by  Ken- 
yon's  undisputed  testimony.    [R.  pp.  203,  204.] 

In  arriving  at  the  ''fair  value"  of  the  tires  and  tubes, 
the  Court's  opinion  employs  the  method  of  using  the  very 
plan  which  it  condemns  as  ''speculative"  and  "legally 
improper",  to-wit,  calculating  the  value  of  tires  according 
to  the  average  cost. 

However,  the  Court's  method  lacks  the  merit  of  mathe- 
matical computation,  and  substitutes,  pure  conjecture  in 
determining  the  average  price  paid  for  the  graded  tires, 
which  it  finds  to  be  $2.75  per  tire  although  the  opinion 
itself  shows  that  "many  of  the  graded  tires  must  have 
been  purchased  at  less  than  $2.75"  and  that  all  of  the 
graded  used  tires  which  required  spot  repairs  cost  90 
cents  less  than  $2.75  for  each  spot  and  $1.70  less  for 
"reinforcement  or  sectional  repairs"  and  that  many  tire 
owners  turned  in  their  "poorest  tires". 

Hence,  the  opinion  states  that  these  factors  "offset" 
and  "reasonably  tend  to  equalize",  that  to  make  the  aver- 
age price  $2.75  per  tire,  since  "other  tires  purchased  were 
purchased  for  more  than  $2.75". 

The  opinion  also  adapts  a  method  of  valuation  of  scrap 
tubes  which  is  purely  speculative.  The  court  reasons  that, 
since  there  was  no  evidence  as  to  O.  P.  A.  prices  and 
plaintiff  claimed  these  tubes  were  worth  20  cents  each  they 
were  probably  depreciated  from  the  value  of  graded  tubes 
in  the  same  proportion  as  scrap  tires  as  compared  with 
the  value  of  graded  tires,  namely  55%.     fR.  p.  75.] 

The  amount  involved  is  only  $198.00,  but  the  prin- 
ciple employed  is  clearly  unsound,  because  any  one  famil- 
iar with  automobiles  and  their  equipment  knows  that  tubes 
are  made  of  very  dififerent  composition  rubber  than  tires 
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and  hence  there  is  no  logical  basis  for  the  court's  assump- 
tion. 

The  purpose  for  the  foregoing  recital  of  plaintiff's  at- 
tempted proof  and  the  type  of  evidence  relied  upon  by  the 
court  to  evaluate  plaintiff's  alleged  damages  is  to  show 
that  no  "approximate  accuracy"  could  be  attained  by 
either  method. 

On  the  other  hand,  it  appears  from  the  record  and  the 
testimony  of  plaintiff's  witnesses  and  the  statements  of  its 
counsel  plaintiff*  had  an  available  method  of  proving  dam- 
ages with  approximate  accuracy. 

The  two  factors  involved  were  the  number  of  tires  de- 
stroyed, which  might  have  been  established  almost  to  the 
degree  of  precision,  and  the  value  of  the  tires  destroyed, 
which  could  have  been  proved  by  showing  the  reasonable 
market  value  immediately  prior  to  the  date  upon  which 
the  Idle  Tires  Program  became  effective  on  October  15th, 
1942.    [R.  p.  41.] 

With  Reasonable  Industry  and  Ordinary  Business 
Acumen  the  Number  of  Tires  and  Their  Grades 
Could  Have  Been  Proved. 

With  all  of  the  records  of  the  Plaintiff  available,  show- 
ing exactly  how  many  tires  and  tubes  had  been  purchased 
in  the  entire  area,  and,  of  course,  recording  the  warehouse 
in  which  each  tire  and  tube  had  been  appraised,  and.  if  re- 
moved to  another  warehouse,  in  which  warehouse  the 
same  had  been  lodged,  it  would  have  been  a  simple  although 
perhaps  laborious  process  to  have  ascertained  how  many 
tires  and  how  many  tubes  of  each  grade  were,  on  the  date 
of  the  fire,  stored  elsewhere  than  in  the  Ice  Palace. 

These  totals  having  been  computed,  the  difference  be- 
tween the  total  tires  and  tubes  purchased  and  said  totals 
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would  necessarily  have  established  the  number  in  the  Ice 
Palace  on  said  date,  and  it  was  admitted  by  defendants 
that  everything  therein  was  destroyed  by  the  fire. 

Appellant  insists  that  the  transcript  warrants  and  re- 
quires the  inference  that  plaintiff's  records  must  have 
contained  all  of  the  data  necessary  to  the  determination  of 
both  the  numbers  and  grades  of  the  tires  and  tubes  and 
the  prices  paid  by  the  plaintiff.  Mr.  Miller  stated  that  the 
form  of  contract  employed  by  plaintiff  in  its  agreement 
with  the  Lawrence  Warehouse  Company,  was  the  same 
as  plaintiff  used  ''in  all  of  its  agency  agreements."    [R. 

p.  no.] 

Plaintiff's  Exhibit  1,  is  the  Lawrence  Warehouse  Com- 
pany agreement.  [R.  p.  310,  et  seq.].  Among  other  stipu- 
lations within  that  writing,  obligating  the  company,  are 
the  following: 

''You  have  offered  to  the  Defense  Supplies  Cor- 
poration, which  is  acting  for  the  United  States  Gov- 
ernment, the  facilities  of  your  warehouse  for  the 
storage  of  tires  and/or  tubes  acquired  by  us  under 
the  'Consumer  Tire  Purchase  Plan'.  In  order  to 
standardize  our  records  and  simplify  the  procedure 
under  this  Plan,  you  will  issue  receipts  for  tires  and/ 
or  tubes  delivered  to  you  for  our  account  by  signing 
the  appropriate  section  of  our  Form  DS-T  24,  one  of 
which  will  accompany  each  lot  of  tires  and/or  tubes 
delivered  to  you.  Your  signature  to  this  receipt  will 
constitute  an  agreement  that  the  tires  and/or  tubes 
are  accepted  by  you  for  storage  in  accordance  with 
the    following    conditions ;     *     *     * 

2.  Tires  and/or  tubes  stored  by  you  for  the  ac- 
count of  Defense  Supplies  Corporation  will  be  seg- 
regated from  all  other  such  goods  in  your  warehouse, 
and  such  records  will  be  kept  by  you  as  are  necessary 
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to  identify  them  as  the  property  of  Defense  Supplies 
Corporation.     [R.  pp.  310-311.] 

3.  Tires  and/or  tubes  deHvered  to  you  for  our 
account  will  be  accepted  by  you  and  receipts  therefor 
on  Form  DS-T  24,  will  be  forwarded  daily  to  Fed- 
eral Reserve  Bank  of  San  Francisco,  San  Francisco, 
California.    [R.  p.  311.] 

7.  Tires  and/or  tubes  stored  by  you  will  be  deliv- 
ered on  the  written  order  of  Defense  Supplies  Corpo- 
ration. It  is  understood  that  you  will  not  be  required 
to  deliver  any  individual  tire  and/or  tube  either 
by  serial  number  or  otherwise,  but  that  upon  receipt 
of  an  order  for  delivery  you  may  deliver  any  tire  or 
tube  in  storage  which  is  of  the  size,  type,  and  classifi- 
cation named  in  order."  [R.  pp.  312-313.] 

Hence,  plaintiffs  were  continually  informed  of  the 
whereabouts  of  their  tires  and  tubes. 

McClellan  testified  that  the  prices  paid  were  the  O.P.A. 
ceiling  prices  according  to  the  grading  by  the  appraisers, 
and  that  the  original  reports  of  the  appraisers  showing 
the  grades  and  appraiser's  evaluation  were  in  plaintiff's 
possession. 

Hence,  without  resorting  to  hearsay  testimony,  or  the 
speculative  averages  method,  or  conjectural  estimates  as 
to  one  unknown  quantity  being  an  "offset"  for  another 
unknown  quantity,  and  without  guessing  and  assuming 
that  two  unknown  quantities  ''tend  to  equalize"  each  other, 
both  factors  essential  to  estal)lish  plaintiff's  damages  could 
have  been  proved.^ 


^Of  course  appellant  is  not  to  be  understood  as  admitting  that 
O.P.A.  ceiling  prices  are  competent  evidence  to  prove  market  value 
or  ''fair  value"  or  "actual  worth"  of  these  articles,  but  both  plain- 
tiff and  the  court  relied  upon  said  O.P.A.  ceilings  to  prove  these 
inconsistent  measures  of  damage. 
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III. 

In  Respect  to  the  Number  and  Value  of  the  Articles 
Involved,  Finding  II  of  the  Finding  of  Fact  Has 
No  Support  in  the  Evidence  and  Is  Contrary  to 
the  Evidence. 

It  has  been  shown  that  the  testimony  of  the  witness 
McClellan  concerning  the  sums  paid  by  plaintiff  for  said 
articles  is  incompetent  and  vakieless,  and  also  that  all  of 
his  testimony  upon  that  question  was  hearsay. 

No  other  testimony  or  purported  evidence  was  adduced 
in  plaintiff's  attempt  to  prove  substantial  damage. 

Assuming  but  not  conceding  that  the  finding  of  the 
^'reasonable  worth"  of  the  ''tires  and  tubes"  stored  in 
the  ''Ice  Palace"  Warehouse,  is  equivalent  to  finding  the 
reasonable  market  value  or  actual  value  thereof,  that  por- 
tion of  Finding  of  Fact  II,  which  reads:  "Plaintiff  at 
all  times  mentioned  in  its  complaint  herein  was  the  owner 
of  said  tires  and  tubes  and  entitled  to  their  immediate 
possession,  and  said  tires  and  tubes  were  on  April  9,  1943, 
of  the  value  of  said  reasonably  worth  the  sum  of  $41,- 
975.15."  [R.  p.  79],  is  wholly  lacking  in  competent 
evidentiary  support. 

For  the  same  reasons  that  part  of  Finding  II  which 
relates  to  the  number  of  tires  involved  is  entirely  lack- 
ing in  such  evidentiary  support.  In  fact  it  is  almost  en- 
tirely without  support  in  the  evidence,  competent  or  other- 
wise, and  is  contrary  thereto.  This  part  of  Finding  II 
reads : 

"Prior  to  April  19,  1943,  plaintiff  delivered  to 
defendant,  Lawrence  Warehouse  Company  and  to 
Capitol  Chevrolet  Company  *  *  *  ^^  ^h^ji-  ware- 
house known  as  the  'Ice  Palace'  in  West  Saci^amento, 
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California,  certain  quantities  of  tires  and  tubes, 
to-wit,  27,601  tires  and  1,850  tubes,  for  storage 
and  safe  keeping." 

Even  if  McClellan's  said  testimony  had  not  been  hear- 
say and  if  the  evidence  offered  to  prove  cost  had  been 
competent  to  prove  market  value,  such  testimony  is  so 
highly  conjectural,  contingent  and  uncertain  as  to  be 
incompetent.  McClellan  did  not  claim  that  his  com- 
putations were  more  than  averages  based  upon  specula- 
tion. 

The  pertinent  evidence  will  now  be  set  forth: 

A  letter  written  by  the  Chevrolet  Company,  dated  April 
10th,  1943  (after  the  fire),  was  introduced  in  evidence 
as  Plaintiff's  Exhibit  3,  for  the  purpose  of  showing  the 
number  of  tires  stored  and  destroyed  in  the  Ice  Palace 
Warehouse.  [R.  p.  112.]  Mr.  McClellan  testified  that 
this  letter,  which  he  referred  to  as  a  report  in  writing, 
showed  the  actual  number  of  tires,  but  that  the  number 
of  tubes  ''were  estimated."     [R.  p.  116.] 

Mr.  Miller,  plaintiff's  counsel,  made  the  following  state- 
ment as  his  reason  for  asking  the  witness  to  state  the 
total  number  of  tires  received  by  plaintiff  from  ''all  sources 
within  the  district,  including  Sacramento."     He  said: 

'*We  would  like  to  ask  this  question,  we  can  con- 
nect it  up.  Unfortunately,  we  do  not  have  the  record 
of  the  Defense  Supplies  Corporation  as  to  the  tires 
in  this  warehouse:  the  tires  were  being  moved  in 
at  the  time  of  the  fire;  they  were  appraised  ]:)efore 
they  went  in ;  they  do  not  have  the  appraisal  for  these 
identical  tires.  They  do,  however,  have  records  show- 
ing the  amount  paid  by  Defense  Supplies  Corpora- 
tion for  all  tires  received  in  Northern  California 
under  the  Idle  Tires  Program,  including  these  tires. 
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These  figures  are  by  graded  tires  and  scrap  tires. 
We  propose  to  show  the  total  amount  paid  out  by 
Defense  Supplies  Corporation  for  this  several  hun- 
dred thousand  tires,  I  think  it  will  be  that  many  in 
this  area,  which  included  these  tires,  and  by  that 
means  and  a  computation  made  by  this  witness,  the 
average  value — the  average  amount  paid  by  the  cor- 
poration for  each  graded  tire.  I  do  not  think  there 
will  be  any  dispute  as  to  scrap  tires,  because  they  paid 
the  same  amount  for  each  scrap  tire."  [R.  pp.  116- 
117.] 

Mr.  Miller  said: 

''There  was  a  different  amount  paid.  The  grades 
of  tires,  as  I  understand  it,  were  new,  used,  and  re- 
treads. There  were  various  grades  of  each.  They 
were  appraised  at  the  ceiling  price  by  appraisers. 
At  the  time  there  was  no  market  for  these  tires  in 
the  legal  sense  of  the  term;  they  were  tires  taken 
by  the  government;  there  was  no  ready  sale  for 
them,  because  buyers  were  prohibited  from  buying 
unless  they  had  the  necessary  OPA  certificate.  We 
are  in  this  case  unable  to  show  what  the  market  value 
of  these  tires  was.''     [R.  p.  117.] 

Thus  it  appears  that  plaintiff's  plan  and  purpose  was 
objectionable  as  employing  a  means  of  proof  as  to  the  num- 
ber of  the  tires  destroyed,  and  the  amount  paid  for  them, 
whose  results  were  admittedly  indefinite  and  speculative.^ 

It  is  apparent,  also,  from  the  above  statement  that 
plaintiff  did  not  expect  to  rely  upon  the  letter  ''Exhibit 
3"   to   fix   the   number   of   tires   and  tubes   involved,   the 


^Damages  which  are  wholly  uncertain  cannot  be  made  certain 
by  adoption  of  an  arbitrary  standard  of  loss.  (Dexter  Portland 
Cement  Co.  v.  Acme  Supply  Co.,  133  S.  E.  788,  147  Va.  758.) 


—56— 

reason  being  that  the  statements  in  the  letter  were  hear- 
say, even  as  to  the  Chevrolet  Company.  It  was  finally 
so  recognized  by  the  court.     [R.  p.  149.] 

Mr.  Miller  w^as  very  frank  in  answering  questions  by 
the  Court.     He  said: 

"We  do  not  know  how  many  of  each  grade,  but 
we  would  like  to  put  in  evidence  as  to  the  amount 
the  Defense  Supplies  Corporation  paid  for  all  of  the 
tires,  a  large  number  in  this  area.  We  feel  that  the 
average  value,  the  average  cost  or  average  amount 
paid  is  a  fair  indication  of  what  the  Defense  SuppHes 
Corporation  paid  for  these  tires.  It  is  evidence  that 
we  think  should  be  before  the  court,  because  we  are 
unable  in  this  case  to  show  what  the  market  value  was 
of  these  tires,  in  which  event,  I  believe,  according  to 
law,  we  are  permitted  to  put  in  all  evidence  of  value 
which  would  tend  to  aid  the  court  in  determining  what 
they  were  actually  worth,  because  they  did  have  a 
value."     [R.  p.  118.] 

The  record  shows  as  follows: 

**Mr.   Miller:     We  do  not  know  how  many  were 

new  tires,  how^  many  used,  and  how  many  retreads. 
Sp     'p     I* 

The  Court:     Do  you  know,  Mr.  Getz? 

Mr.  Getz:  I  don't  know.  All  I  can  say  is  I 
don't  know,  but  in  any  event  we  object  further  be- 
cause it  is  highly  speculative.  There  are  not  only 
different  grade  of  different  tires,  but  there  are  dif- 
ferent prices  for  different  sizes;  there  are  as  many 
sizes  as  there  are  tires  made  in  the  automobile  in- 
dustry. One  tire  of  one  grade  may  be  worth  $1,  and 
a  tire  of  larger  size  in  the  same  grade  $2  and  $3, 
and  to  attempt  to  get  at  it  in  this  way  would  be  high- 
ly speculative,  highly  prejudicial  to  us,  because  we 
have  no  way  of  cross-examining. 
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A.  We  did  not  sell  them  to  the  Rubber  Manufac- 
turers Association  of  America.  They  were  our  dis- 
tributing agents. 

O.  The  price  to  them  was  less  than  the  cost  of 
the  Defense  Supplies  Corporation,  was  it  not?  A. 
We  did  not  sell  them  to  the  R.  M.  A.  A. 

O.  Did  you  fix  a  price  at  which  they  could  re- 
sell them  for  you?     A.     I  believe  we  did. 

O.  Wasn't  it  less  than  the  price  which  you  paid 
for  them?    A.    I  could  not  say.''     [R.  p.  119,] 

The  witness  then  testified  that  there  were  six  grades 
of  tires;  that  the  "lowest  grade  in  the  smallest  size  had 
an  appraised  value  of  $2.75,"  and  that  ''would  be  the  low- 
est grade  tire."  He  said  that  the  ''highest  grade  of  the 
largest  tires"  was  appraised  at  "anywhere  from  $12  up 
to  $25."     [R.  p.  120.] 

The  complaint  asked  for  $76,000  damages  for  the  tires 
alleged  to  have  been  burned.  Mr.  Miller  said  "this  was 
based  on  a  price  of  $3.48  for  each  graded  tire,  being  the 
average  paid"  by  plaintifif  "for  all  graded  tires  received 
in  the  program  in  Northern  California."     [R.  p.  122.] 

The  court  then  advised  counsel,  as  follows: 

^'I  will  allow  all  of  the  testimony  to  go  in  as  to  the 
prices  that  you  paid,  and  the  prices  that  you  ap- 
praised the  tires  for  each  grade,  and  then  we 
can  determine  at  a  later  date  whether  it  would  be 
proper  as  a  matter  of  law  whether  the  Court  can 
properly  consider  it  anything  more  than  the  lowest 
appraisal."     [R.  p.  121.] 

The  following  observations  were  made: 

"Mr.  Wallace:  If  your  Honor  please,  I  would  like, 
for  the  purpose  of  the  record,  to  make  one  further 
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objection,  which  is  based  upon  the  testimony  of  this 
witness,  that  he  does  not  know  whether  or  not  the 
Defense  Supplies  Corporation  sold  all  of  the  tires 
they  bought  at  a  fixed  price  which  was  substantially 
low^er  than  the  price  at  which  they  purchased  them, 
and  I  think,  under  the  circumstances,  the  market 
value,  that  is  what  the  witness  is  attempting  to  do, 
would  be  reflected  by  the  price  at  which  they  sold, 
not  the  price  at  which  they  purchased;  so  these  fig- 
ures get  even  more  remote  from  establishing  any 
kind  of  a  market  value. 

Mr.  Miller :  I  must  say  that  so  far  as  saying  that 
the  amount  which  Defense  Supplies  Corporation  sold 
these  tires  was  the  market  price,  that  certainly,  in 
my  opinion,  is  not  legally  the  market  price  in  the 
sense  that  wt  understand  the  term  'market  value.' 

The  Court :  Counsel,  I  do  not  want  to  get  into  an 
argument  of  this  case  now.  There  is  nothing  in  the 
record  as  yet  as  to  what  factors  should  be  taken  into 
account  in  determining  the  value  of  these  tires." 
[R.  p.  123.] 

Mr.  Miller  next  attempted  to  show  what  plaintiff  paid 
for  the  tires,  and  his  questions  brought  forth  the  fol- 
lowing information  from  Mr.  McClellan: 

In  the  district  of  Northern  California  545,006  tires 
were  received,  of  which  283,857  were  graded  and  239,- 
820  were  scrap  tires.  $989,191.41  were  paid  for  the 
graded  tires.     [R.  p.  124.] 

McClellan  admitted  that  as  to  four  of  the  six  grades 
of  tires  shown  in  plaintiff's  records  grades  1,  2,  3  and  4 
were  merely  "graded  as  a  total,"  the  total  being  279,933 
for  which  plaintiff  paid  $942,197.43.     It  paid  $18,011.38 

for  .988  new   tires  and  $28,982.60  for  $2,938   retreads, 
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and  $49,719.00  for  scrap  tires,  at  20  cents  each.     [R.  p. 
125.] 

McClellan  said  that  in  the  whole  area  7,133  tubes 
were  received;  that  385  were  new,  for  which  $1,336.14 
was  paid,  and  $9,934.80  was  paid  for  the  used  tubes. 
[R.  p.   126.] 

Thus,  the  conjectural  character  of  the  testimony  is 
accentuated  by  the  lumping  of  grades  1,  2,  3  and  4  so 
that,  as  to  them,  any  attempted  averaging  on  the  guess- 
work theory  that  the  averages  were  stored  in  the  Ice 
Palace  is  further  weakened  by  the  uncertainty  that  this 
is  true  as  well  as  the  uncertainty  that  the  tires  there 
stored  were  numerically,  by  different  priced  grades,  the 
net  average  for  the  whole  area  of  Northern  California. 

Mr.  Miller  then,  over  the  original  objections  by  attor- 
neys for  appellant  and  the  Lawrence  Warehouse  Com- 
pany"^  was  permitted  to  introduce  a  document,  which  Mr. 
McClellan  testified  was  a  copy  of  OPA  ceiling  prices  in 
effect  during  the  period  involved  as  "Plaintiff's  Exhibit 
5." 

Also,  said  last  mentioned  attorneys  added  to  the  objec- 
tion first  made  by  Mr.  Wallace  that:  ''Counsel  is  at- 
tempting to  show,  as  I  assume,  the  value  of  particular 
tires  by  showing  average  prices  throughout  a  very  large 
area  for  a  very  large  number  of  buyers,  which  is  too 
remote  and  too  speculative  to  determine  value  of  particu- 
lar tires."     [R.  p.  133.] 


^It  was  understood  that  the  objections  orignally  made  extended 
to  that  entire  hne  of  testimony.     [Tr.  131-133.] 


—60— 

Mr.  McClellan  testified  that  the  appraisers  were  in- 
structed to  follow  this  price  list  in  valuing  the  tires. 
[R.  p.  130.]  Xo  appraiser  was  called  to  testify  that  he 
followed  such  instructions. 

The  plaintiffs  also  introduced  evidence  as  to  transpor- 
tation costs  and  storage  payments,  which  the  court  ruled 
was  incompetent.     [R.  pp.  134-136.] 

On  cross-examination,  in  answer  to  questions  by  Mr. 
Wallace,  the  witness  testified  that  the  appraisal  of  the  tires 
was  made  by  appraisers  appointed  by  plaintiff,  with  which 
the  warehouse  had  nothing  to  do  [R.  p.  147]  ;  and  the  wit- 
ness admitted  that  he  had  no  personal  knowledge  of 
"how  many  tires  in  that  warehouse  were  graded";  that 
all  he  knew  about  that  was  what  was  reported  in  the 
letter.  Plaintiff's  Exhibit  [R.  p.  148.] 

That  the  court  recognized  that  the  Chevrolet  Company 
letter  was  purely  based  on  hearsay,  is  shown  as  follows: 

''Mr.  Wallace:  I  think  that  is  sufficient.  The 
point  I  make  about  it  is  as  far  as  the  warehouse  com- 
pany is  concerned  that  reference  in  the  letter  as  to 
grading  was  pure  hearsay  on  the  part  of  the  Capitol 
Chevrolet  Company,  because  they  neither  graded  or 
appraised  the  tires. 

The  Court :  I  understand  they  got  the  information 
from  appraisers. 

Mr.  Wallace :  I  do  not  think  there  has  been  any 
evidence  on  that,  at  all. 

The  Court :     Clear  it  up  if  you  wish  to. 

Mr.  Wallace:  I  take  it  that  this  witness  testified 
that  he  does  not  know  anything  about  it  except  the 
information  which  he  got  from  the  letter."  [R.  p. 
149.] 
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McCIellan  testified  as  to  the  reports  of  the  original  ap- 
praisers  as  follows : 

"A.  We  have  a  report  on  each  tire  appraised,  but 
they  are  filed  in  such  a  manner  that  it  would  be  dif- 
ficult if  not  impossible  to  segregate  them.  We  have 
the  individual  appraisements  and  reports. 

O.  But  is  there  any  way  you  can,  from  your 
reports,  tell  us  (a)  what  tires  were  in  that  ware- 
house, and  (b)  how  they  were  appraised,  and  (c) 
what  class  they  were  in,  what  grade?  A.  No,  there 
is  not,  because  the  minute  it  was  appraised  it  lost  its 
original  identity. 

O.  So  there  is  no  way  you  can  tell  us  from  your 
records  what  tires  were  in  the  warehouse,  what  the 
grade  of  those  tires  was,  and  how  much  they  were 
appraised,  or  what  stores  they  were  in?  A.  No." 
[R.  pp.  149-150.] 

Let  us  pause  and  appraise  the  situation  as  presented  up 
to  this  point.  When  the  appraisals  were  made  by  plain- 
tiff's employees,  if  they  were  following  instructions  the 
OPA  price  ceilings  were  made  the  basis  of  the  appraise- 
ments. The  appraisers  apparently  make  reports  show- 
ing the  items  of  tires  and  tubes  taken  from  owners  and 
appraised,  the  grades  of  each  item,  its  type  and  the  price 
allowed  the  owner. 

However,  McClellan  swore,  the  ''minute"  the  apprais- 
ers' reports  were  filed  in  plaintiff's  office,  each  one  "lost 
its  original  identity,"  the  result  being  that  by  reason  of 
l)laitntiff's  inept  and  typically  beaurocratic  method  of 
conducting  the  Government's  business,  plaintiff  ''had  no 
way"  by  which,  "from  its  records,"  it  "could  prove  in 
court,"  what  "the  grade  of  those  tires  was,"  or  "how 
mucli  they  were  appraised,  or  what  stores  they  were  in." 
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It  seems  inconceivable  that  any  one,  representing  a  pri- 
vate concern  or  individual,  would  even  ask  a  court  to 
render  a  judgment  for  damages  for  loss  of  property 
based  on  a  claim  made  in  a  complaint  that  the  articles 
allegedly  lost  were  stored  in  a  certain  warehouse,  know- 
ing that  he  could  not  prove  that  any  article  was  ever 
stored  there;  that  he  could  not  even  prove  the  value 
of  any  article,  even  as  appraised  by  his  client's  own  em- 
ployees, and  that  he  had  no  way  of  showing  that  the 
articles  which  in  some  manner  had  become  missing  had 
any  one  of  four  possible  values. 

As  far  as  this  record  shows  by  plaintiff's  own  proof 
and  the  statements  of  its  attorney,  its  only  reason  for 
suing  appellant  and  the  Lawrence  Warehouse  Company 
was  that  plaintiff  had  stored  an  unknown  number  of  tires 
and  tubes  in  the  Ice  House  Palace;  that  a  fire  occurred 
there  and  a  large  number  of  plaintiff's  tires  and  tubes  are 
missing. 

This  Government  Agency  calmly  and  confidently  an- 
nounced that  it  had  dumped  $76,000  worth  of  Uncle  Sam's 
tires  and  tubes  within  the  walls  of  a  warehouse,  neither 
retaining  an  inventory  nor  requiring  a  receipt  or  any 
memoranda  of  the  property. 

This  Agency  also,  wnth  equal  assurance,  revealed  to  the 
Court  that  in  buying  the  tires  and  tubes,  it  deliberately 
effaced  every  means  by  which  defalcations,  thefts,  incom- 
petence, gross  carelessness  or  graft  of  its  appraisers  or 
others  employees  could  become  known  or  be  proved. 

That  the  trial  judge  properly  foresaw  the  difficulties 
and  his  responsibilities  is  apparent  from  the  unusual 
course  pursued.  Although  from  the  beginning  it  was 
plain  that   McClellan's   testimony   would  all  be  based  on 
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hearsay  and  that  damages  would  be  fixed  upon  a  purely 
arbitrary  standard  the  Court  received  the  testimony  un- 
hesitatingly, subject  to  all  defense  objections. 

Thus,  we  see  the  situation  at  the  point  when  appellant's 
attorney,  Mr.  Getz,  took  over  the  cross-examination  of  the 
witness  McClellan. 

The  witness  at  once  admitted  that  according  to  the  price 
list  furnished  appraisers,  used  tires  might  have  been  ap- 
praised and  have  cost  as  little  as  90  cents  or  even  75  cents 
each  because  of  deductions  for  needed  repairs.  He  ad- 
mitted that  ''a  percentage  of  all  used  tires  were  'in  bad 
shape';  that  people  in  selecting  the  tires  which  they  w^ere 
compelled  to  sell  usually  kept  the  best  and  'turned  in  the 
worst  they  had.'  " 

McClellan  admitted  that  by  reason  of  this  factor,  there 
was  no  way  of  determining  what  was  actually  paid  by 
l)laintiff  for  the  "$14,000  graded  tires  which  were  claimed 
to  have  been  in  the  Tee  Palace.'  "    [R.  pp.  150-151.] 

He  also  admitted  that  this  factor  might  have  'Varied 
from  90  cents  on  up  to  the  highest  price." 

McClellan,  for  the  first  time,  testified  that  the  plaintiff 
paid  the  owner  whatever  j^rice  the  appraiser  placed  on 
tires.  He  also  admitted  that  the  original  grades  as  ap-' 
l)raised  were  afterward  often  regraded,  up  or  down,  in 
selling  or  disposing  to  dealers  or  turning  them  over  to 
R.  M.  A.  A. 

Thus,  two  more  elements  of  uncertainty  were  added  to 
the  confusion  and  qualifications  already  existing. 

Mr.  McClellan  asserted  that  he  did  not  know  whether 
the  prices  which  his  list  contained  were  different  when 
sold  to  wholesalers  than  when  sold  to  retailers,  and  that 
his  list  was  ''the  retail  prices." 


—64— 

It  requires  only  common  knowledge  and  common  sense 
to  know  that  no  wholesaler  would  pay  the  retail  ceiling 
price,  which  would  necessarily  mean  that  he  must  lose  all 
handling  costs  and  make  no  profit. 

Since  the  R.  M.  A.  A.  was  an  agent  of  the  plaintiflF 
[R.  p.  153],  whether  sold  through  said  agent  or  directly 
to  dealers,  plain tifif  necessarily  sold  at  a  loss,  because  no 
dealer  could  pay  ceiling  prices  and  resell  without  loss  at 
the  same  prices. 

Hence,  plaintiff's  actual  loss,  when  a  tire  or  tube  was 
destroyed,  was  less  than  the  price  paid,  but  no  one  testified 
how  much  this  margin  was. 

On  redirect  examination,  if  that  were  possible,  the 
situation  from  plaintiff's  point  of  view  was  further 
muddled. 

McClellan  testified  that  the  tires  were  substantially  all 
delivered  graded  to  the  Ice  House  Palace;  that  580  tires 
were  delivered  there  direct  from  owners  by  Railway  Ex- 
press and  whether  these  were  ever  graded,  he  failed  to 
state.     [R.  pp.  155-157.] 

However,  since  as  the  witness  had  testified  that  the 
tires  were  sometimes  regraded  at  the  warehouse  where 
they  were  first  received,  and  before  payment  for  them 
was  made,  by  the  time  the  tires  were  stored  in  the  Ice 
House  Palace,  an  ''unknown  percentage"  of  them  had  been 
graded  uj)  or  down  from  the  original  appraisement  list,  a 
copy  of  which  was  the  basis  of  McClellan's  hearsay 
testimony. 
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Conclusion. 

A  Government  corporation  is  in  the  same  category  as 
a  private  corporation  and  has  no  greater  right  than  a 
private  corporation.  This  has  been  the  holding  of  the 
Supreme  Court  of  the  United  States  and  it  should  govern 
this  case. 

We  respectfully  submit  there  is  absolutely  no  proof  of 
negligence  on  the  part  of  the  Capitol  Chevrolet  Company, 
or  of  any  appellant,  and  the  judgment  should  be  reversed 
upon  this  ground  alone. 

Among  other  grounds  for  reversal  are  the  construction 
of  the  law  relating  to  the  measure  of  damage  in  which  we 
respectfully  submit  that  the  Court  erred. 

We  pray  for  reversal  of  the  judgment  upon  each  of  the 
grounds  presented  by  this  appeal. 

Respectfully  submitted, 

Morris  Lavine, 
Attorney  for  Capitol  Chevrolet  Company. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lawrence  Warehouse  Company 
(a  corporation), 


A 


Appellant, 


vs. 


Defense  Supplies  Corporation, 


Appellee. 


Capitol  Chevrolet  Company 
(a  corporation), 


Appellant, 


vs. 


Defense  Supplies  Corporation, 


Appellee. 


> 


V.  J.  McGrew, 


Appellant, 


vs. 


Defense  Supplies  Corporation, 


Appellee, 


Defense  Supplies  Corporation, 


vs. 
Clyde  W.  Henry, 


Appellant, 


Appellee. 


BRIEF  FOR  APPELLEE,  DEFENSE  SUPPLIES  CORPORA- 
TION, IN  REPLY  TO  BRIEFS  FOR  APPELLANTS, 
LAWRENCE  WAREHOUSE  COMPANY,  CAPITOL  CHEV- 
ROLET COMPANY  AND  V.  J.  McGREW. 


JURISDICTIONAL  STATEMENT. 

This  is  a  civil  action.  The  amount  in  controversy  ex- 
ceeds $3,000  exclusive  of  interest  and  costs. 

The  jurisdiction  of  the  District  Court  was  conferred  by 
reason  of  the  amount  in  controversv  and  bv  reason  of 
Sections  41(1)  and  42  of  Title  28  of  the  United  States 
Code,  the  Government  of  the  Ignited  States  being  the 
owner  and  holder  of  more  than  one-half  of  the  capital 
stock  of  appellant  Defense  Supplies  Corporation,  a  federal 
corporation  created  by  and  organized  under  an  act  of  Con- 
gress of  the  United  States.  (Complaint,  Tr.*  pp.  3  and  4.) 

This  Court  has  jurisdiction  on  appeal  under  Section 
225,  Subdivision  (a).  Subsection  First,  Title  28,  United 
States  Code. 


STATEMENT  01'  THE  CASE. 
A-     THE  FACTS. 

Appellee  Defense  Su])plies  Corporation,  a  corporate 
agency  of  the  United  States,  in  1943  initiated  and  prose- 
cuted a  plan  known  as  the  ''Idle  Tire  Purchase  Plan", 
the  purpose  of  which  was  to  create  a  stock  pile  of  used 
and  new  automobile  tires  and  tubes  in  aid  of  the  National 
Defense  Program.  On  ^larch  1,  1943,  it  entered  into  a 
contract  with  appellant  Lawrence  Warehouse  Company, 
a  corporation  engaged  in  the  warehousing  business,  for 
the  storage  and  safekeeping  of  the  tires  and  tubes  that 
had  been  accunuilated  in  Sacramento,  California.  Law- 
rence Warehouse  Company  with  the  consent  and  approval 


*Throughout  this  brief  the  designation  ''Tr. "  refers  to  the 
printed  transcript  of  the  record  on  appeal. 


of  appellee  Defense  Supplies  Corporation  in  turn  con- 
tracted with  appellant  Capitol  Chevrolet  Company,  a  cor- 
poration, to  warehouse  the  tires  and  tubes  as  the  agent 
for  Lawrence.*  Capitol  Chevrolet  Company,  in  further- 
ance of  the  plan  for  storage  and  safekeeping  of  the  tires 
and  tubes,  leased  from  appellee  Clyde  W.  Henry  and 
Constantine  Parella  a  building  owned  by  them  neai-  the 
City  of  Sacramento,  California,  formerly  used  as  an  ice 
skating  rink,  and  commonly  known  as  the  Ice  Palace. 

On  April  9,  1943,  appellant  Y.  J.  McGrew,  who  was 
engaged  in  the  drilling  of  a  water  well  for  Clyde  W. 
Henry,  entered  the  engine  room  of  the  Tee  Palace  for 
the  purpose  of  removing  therefrom  a  steel  tank  owned  by 
Henry.  He  was  assisted  in  the  work  of  removing  the 
tank  by  Charles  Elmore,  an  employee  of  Henry.  The  steel 
from  the  tank  was  to  be  used  by  McGrew  in  lining  the 
water  well  which  he  was  drilling  for  Henry.  While  Mc- 
Grew was  using  an  acetylene  torch  in  cutting  up  the  steel 
tank,  a  fire  started  in  the  engine  room  and  spread  to  the 
main  Iniilding  where  the  tires  and  tubes  were  stored,  and 
all  of  the  tires  and  tubes  were  destroyed  by  the  fire. 

Appellee  Defense  Supplies  Corporation  filed  suit  for 
the  loss  sustained  as  a  result  of  the  fire,  in  the  United 
States  District  Court  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  against  Lawrence  Warehouse 
Company,  Capitol  Chevrolet  Company,  Clyde  W.  Henry, 


♦Throughout  this  brief  appellants  Lawrence  Warehouse  Com- 
pany, Capitol  Chevrolet  Company  and  V.  J.  McGrew  will  some- 
times ])e  referred  to  as  "Lawrence",  ''Capitol"  and  ''McGrew", 
respectively,  and  appellee  Clyde  W.  Henry  will  sometimes  be 
refened  to  as  "Henry",  for  convenience.  The  word  "appel- 
lee" will  refer  to  appellee  Defense  Supplies  Corporation  imless 
the  name  Clyde  W.  Henry  is  used  with  it. 


Constantine  Parella,  V.  J.  ]\JcGre\v,  and  Charles  Elmore. 
(Tr.  p.  3,  et  seq.)  On  the  trial  at  the  close  of  plaintiff's 
case  the  action  was  dismissed  as  to  the  defendants  Con- 
stantine Parella  and  Charles  Elmore  without  opposition 
by  appellee.  (Tr.  pp.  307,  308.)  The  other  defendants  then 
moved  for  dismissals  and  the  case  was  submitted  on  these 
motions,  no  evidence  on  behalf  of  any  of  the  defendants 
having  been  offered.  The  trial  Court  gave  judgment  in 
favor  of  Defense  Supplies  Corporation  against  defendants 
Lawrence  Warehouse  Company,  Capitol  Chevrolet  Com- 
pany, and  V.  J.  ]\lcGrew.  Each  of  these  defendants  has 
appealed  to  this  Court.  The  trial  Court  granted  the  mo- 
tion of  defendant  Clyde  W.  Henry  and  gave  judgment  of 
dismissal  in  his  favor.  Appellee  Defense  Supplies  Cor- 
poration has  appealed  from  this  judgment  and  this  appeal 
is  now  pending  herein.  (See  separate  briefs  for  appellant 
Defense  Supplies  Corporation  and  appellee  Clyde  W. 
Henry.) 

On  P'ebruary  28,  1947,  the  Court,  on  stipulation  of  the 
parties,  ordered  the  consolidation  of  the  appeals  of  ap- 
pellants Lawrence  Warehouse  Company,  Capitol  Chev-  ^ 
rolet  Company  and  V.  J.  McGrew,  for  briefing  purposes 
and  authorized  appellee  Defense  Supplies  Corporation  to 
file  a  single  brief  in  answer  to  all  opening  briefs  of  said 
appellants.  This  is  the  reply  to  the  briefs  of  each  of  said 
appellants.  J 

B.     THE  ISSUES  RAISED  BY  THE  APPELLANTS.  ^ 

1.     Issues  raised  by  appellant  Capitol  Chevrolet  Company. 

The  brief  of  appellant  Capitol  Chevrolet  Company  sets 
forth  four  specifications  of  erroi*  upon  which  the  appel- 


lant  relies.    These  specifications  of  error  raise  the  follow- 
ing issues: 

(a)  That  Capitol  is  not  liable  to  appellee  as  a  matter 
of  law  because  an  agent  is  not  lial)le  to  a  third  person 
for  a  violation  of  its  duty  to  its  principal. 

(b)  That  the  evidence  is  insufficient  to  support  the 
finding  of  negligence  on  the  i)art  of  appellant  Capitol 
Chevrolet  Company. 

(c)  That  in  any  event  appellee  Defense  Supplies  Cor- 
poration was  guilty  of  contributory  negligence. 

(d)  That  the  amount  of  damages  fixed  by  the  Court 
is  not  supported  by  the  evidence. 

2.  Issues  raised  by  appellant  Lawrence  Warehouse  Company. 

(a)  That  the  evidence  is  insufficient  to  support  the 
finding  of  negligence  on  the  part  of  the  appellant  Law- 
rence Warehouse  Company. 

(b)  That  the  evidence  is  insufficient  to  support  the 
finding  that  the  fire  and  loss  of  the  appellee's  goods  was 
proximately  caused  by  the  negligence  of  Lawrence  Ware- 
house Company. 

3.  Issues  raised  by  appellant  V.  J.  McGrew. 

The  specifications  of  error  contained  in  this  appellant's 
brief  state  in  different  ways  the  single  issue  raised  by  him. 
That  issue  is  that  the  evidence  is  insufficient  to  support 
a  finding  that  the  fire  and  loss  of  appellee's  goods  were 
caused  by  the  use  of  the  torch  by  McGrew^  We  believe 
that  this  Court  cannot  heai-  the  appeal  of  this  appellant 
because  it  was  filed  too  lute.   However,  we  include  a  brief 


discussion  of  the  issue  raised  with  the  thought  that  it 
may  be  of  assistance  to  the  Court  in  deciding  the  case 
as  a  whole. 


ARGUMENT  ON  CASE  AGAINST  CAPITOL  CHEVROLET 

COMPANY. 

1.  APPELLANT  CAPITOL  CHEVROLET  COMPANY  IS  LIABLE  TO 
APPELLEE  FOR  THE  LOSS  SUSTAINED  AS  A  RESULT  OF 
CAPITOL'S  NEGLIGENCE. 

Capitol  cannot  escape  liability  by  virtue  of  the  fact 
that  it  was  acting  as  agent  for  Lawrence  Warehouse  Com- 
pany. It  is  true  that  the  Courts  sometimes  speak  of  tlie 
principle  that  an  agent  is  not  liable  to  third  parties  for 
a  \nolation  of  its  duty  to  the  principal.  This  is  true, 
however,  only  where  there  has  been  no  breach  of  a  duty 
to  the  third  party.  In  the  present  case  the  goods  of 
appellee  were  entrusted  to  Capitol  and  it  owed  a  duty 
to  appellee  to  use  due  care  for  the  protection  of  its  goods. 
In  such  cases  where  loss  results  from  the  negligent  act 
or  omission  of  the  agent,  the  agent  is  liable.  This  w^as 
pointed  out  by  the  trial  Court  in  its  opinion.  (Tr.  p.  73.) 
Thus,  in  the  case  of  E.  N.  Emery  Co.  i'.  American  Re- 
frigerator Transit  Co.,  189  N.  W.  824  (la.)  which  is  one 
of  the  cases  cited  by  the  trial  Court,  the  Court  stated  as 
follows : 

*****  The  question  involved  is  an  old  (me  con- 
cerning which  there  is  nuich  conflict  of  authority.  The 
difficulty  lies  in  determining  w^hether  the  agent  owes 
a  duty  to  a  third  person.  Liability  is  predicated  on  ■ 
duty.  If  the  agent  is  put  in  control  of  the  situation  " 
with  the  express  or  implied  consent  of  the  principal, 
or  is  given  or  exercises  such  powers  within  his  au- 


thority  tliat  an  inde])endent  actor  would  have,  it  is 
({uite  generally  held  that  he  owes  a  duty  to  third 
persons  to  use  due  care  in  what  he  does,  the  same  as 
any  other  individual.  Such  a  control  of  property 
imposes  upon  him  a  duty,  not  altogether  and  simply 
as  agent,  but  as  a  custodian  and  controller  of  such 
property  for  the  purposes  in  hand.  The  fact  that 
he  also  owes  a  special  duty  to  his  principal  is  not 
material."  (p.  828.) 

The  general  rule  has  been  stated  ])y  Professor  i\Iechem 

as  follows : 

*'So  if  an  agent  or  servant,  while  acting  upon  his 
master's  business,  so  negligently  acts  as  to  cause 
direct  and  immediate  injury  to  the  person  or  prop- 
erty of  a  third  person,  whether  he  be  one  to  whom 
the  master  owes  a  special  duty  or  not,  under  circum- 
stances wdiich  would  impose  liability  on  the  agent  or 
servant,  if  he  were  acting  under  the  same  conditions 
on  his  own  account,  he  will  be  personally  liable.  *  *  *" 
1  Mecliem  on  Agency,  2d  ed.  sec.  1460. 

See  also  3   C.J.S.   130,   Sec.   221,  and  the  cases   there 
cited. 

Professor  Mechem  points  out  that  in  many  cases  it  is 

more  convenient  to  proceed  against  the  principal  but  that 

this  does  not  mean  the  agent  is  not  liable.    See  1  Mechem 

on  Agency,  2d  ed.,  sec.  1460,  p.  1082,  where  it  is  said : 

<<#  #  *  The  liability  of  the  servant  is  the  direct  and 

primary  one;  that  of  the  master  is  a  secondary  and 

imputed  one.    In  actual  practice,  the  liability  of  the 

servant  or  agent  is  usually  ignored  because  it  is  more 

convenient  or  effective  to  pursue  the  master,  but  the 

servant's  liabilitv  nevertheless  exists.  *  *  *'^ 


8 


Here  Capitol  Chevrolet  Company  has  undertaken  the 
storage  and  protection  of  goods  and  has  failed  to  protect 
them.  It  cannot  escape  liability  on  the  ground  that  it 
was  acting  only  as  an  agent. 

2  Restatement  of  the  Laiv  of  Agenoy,  sec.  354. 

The  fact  that  Capitol  may  not  have  had  complete  con- 
trol of  the  goods  to  the  exclusion  of  its  principal  is  not 
material  so  long  as  its  control  extended  to  the  cause  of 
the  loss. 

Giles  r.  Moundridge  Milling  Co.,  173  S.  W.   (2d) 
745  (Mo.). 

2.  THERE  IS  SUBTANTIAL  EVIDENCE  TO  SUPPORT  THE  FIND- 
ING OF  NEGLIGENCE  ON  THE  PART  OF  CAPITOL  CHEVROLET 
COMPANY. 

Appellant  Capitol  Chevrolet  Company  next  argues  that 
there  is  no  evidence  to  support  the  finding  of  negligence 
on  its  part.  It  bases  its  argument  in  this  respect  on  the 
contention  that  the  evidence  discloses  the  following  factors 
which  operate  to  relieve  Capitol  of  all  responsibility: 

A.  The  evidence  discloses  that  the  appellee  itself  se- 
lected and  approved  the  premises  where  the  goods  were 
stored. 

B.  The  premises  were  properly  equipped  with  fire- 
fighting  equipment. 

C.  Appellee  had  undertaken  a  ** joint  custodianship" 
with  Lawrence  Warehouse  Company  for  the  storage  of 
the  goods. 

In  answer  to  Capitol's  argument  we  will  take  each 
alleged  factor  in  the  above  order. 


A.  The  fact  that  appellee  a})proved  the  premises  as 
fit  for  the  storage  of  the  tires  and  tubes  cannot  relievo 
Capitol  from  the  duty  to  exercise  due  care.  It  is  true, 
as  Capitol  points  out  in  its  brief,  that  appellee  authorized 
it  to  use  the  premises  for  storage  purposes  and  appellee's 
counsel  so  stipulated  at  the  trial.  (Tr.  p.  111.)  This 
perhaps  would  relieve  Ca])it()l  from  responsibility  if  the 
loss  had  been  caused  ))>'  reason  of  a  known  defect  in  the 
premises.  It  cannot  operate,  however,  to  permit  Capitol 
to  be  careless  in  its  protection  of  the  goods.  Here  the 
loss  was  caused  by  the  use  of  an  actylene  torch  on  the 
premises.  It  was  Capitol  who  ])ermitted  the  use  of  the 
torch  and  failed  to  take  proper  precautions  under  the 
circmnstances.  There  is  nothing  in  the  evidence  to  indi- 
cate that  appellee  approved  either  the  use  of  the  torch 
or  the  precautions  taken,  and  no  such  contention  is  made. 
We  know  of  no  authority,  and  none  is  cited,  which  sup- 
ports Capitol's  proposition  that  approval  of  the  premises 
by  a  bailee  will  make  proper  safeguarding  of  the  stored 
goods  by  the  bailor  unnecessary. 

B.  There  is  no  evidence  that  the  premises  were  prop- 
erly equipped  with  ii re-fighting  equipment  under  the  cir- 
cumstances. Capitol  argues  that  because  the  evidence 
shows  that  there  was  a  hydrant  at  each  corner  of  the 
building  the  premises  were  properly  equipped  and  Capitol 
was  not  negligent  in  this  respect.  Capitol  then  argues 
that  no  one  testified  that  the  hydrants  were  not  available 
or  properly  equipped.  Appellee  did  not  have  the  burden 
of  proving  Capitol's  case.  Tlie  evidence  shows  that  the 
hydrants  were  not  used  at  the  start  of  the  fire,  and  also 
that    there   was   no   fire-fighting   equipment   in    the    room 


10 


where  the  fire  started  other  than  a  five-gallon  bucket  of 
water  placed  there  by  the  workmen  who  used  the  torch. 
(Tr.  p.  219.)  The  bucket  was  in  fact  ineffectual  to  put 
the  fire  out.  No  evidence  was  offered  by  any  of  appel- 
lants to  show  that  the  equipment  was  proper  or  that  the 
precautions  taken  were  such  as  would  have  been  taken 
by  a  reasonably  prudent  man  under  the  circmnstances. 

When  it  is  shown  that  the  bailed  goods  were  destroyed 
by  a  cause  within  the  control  of  the  bailee,  an  inference 
of  negligence  is  raised  which  places  the  burden  on  the 
bailee  to  show  the  exercise  of  due  care  on  its  part. 

Thus,  when  the  goods  ai"e  destroyed  by  fire  and  it  is 
shown  that  the  fire  Avas  started  by  a  means  or  in  a  place 
under  the  control  of  the  bailee,  then  the  bailee  is  liable, 
unless  it  shows  by  affirmative  evidence  that  it  used  due 
care. 

Lake  Union  Drij  Dock  d:  Machine  Works  v.  U.  S., 

79  Fed.  (2d)  802  (C.  C.  A.  9); 
Newport  News  v.  U.  S.,  34  Fed.  (2d)  100  (C.  C.  A. 

4); 
Lindor  v.  Bums,  10  N.  E.  (2d)  686  (111.);  | 

Gulf  Insurance  Co.  v.  Temple,  187  So.  814  (La.):       ■ 
Royal  Insurance  Co.  v.  Collar d  Motors,  179  So.  108 

(La.);  J 

Walter  v.  Sanders  Motor  Co.,  294  N.W.  621  (Iowa) ; 
Walters  r.  Adams  Transportation  S  Storage  Co., 

141  S.W.  (2d)  205  (Mo.).  i 

See  also  the  comments  in  8  C.  J.  S.  348-9.  It  is  there 
pointed  out  tliat  some  recent  cases  go  further  and  hold 
that  the  bailee  must  show  lack  of  negligence  even  where 
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there  has  been  no  showin,^:  that  the  cause  was  within  the 
bailee's  control. 

The  California  cases  support  the  general  rule  and  hold 
that  a  bailee  must  produce  evidence  of  lack  of  negligence 
on  its  part. 

Wilson  V.  Crown  Transfer  (G  Storage  Co.,  201  Cal. 

701; 
Runkle  v.  Southern  Pacific  Milling  Co.,  184  Cal.  714; 
Ativood  V.  So.  Cat.  Ice  Co.,  63  Cal.  App.  343; 
Travellers  Fire   Ins.  Co.   v.  Brock  d  Co.,  30  Cal. 

App.  (2d)  112; 
U  Drive  &  Tour  v.   System   Auto   Parks,  28   Cal. 

App.  (2d)   (Supp.)  782; 
England  v.   Lyon  Fireproof  Storage   Co.,  94   Cal. 
App.  562. 

In  the  Runkle  case,  supra,  the  Court  said,  at  page  721: 
**  While  it  was  incumbent  upon  the  plaintiff  to  sus- 
tain the  burden  of  showing  defendant's  negligence,  it 
was  not  necessary  to  the  plaintiff's  case  to  show  af- 
firmatively what  would  constitute  ordinary  care  on  the 
part  of  the  defendant  in  the  operation  and  manage- 
ment of  its  warehouse.  That  was  a  matter  of  defense, 
and  in  the  absence  of  a  showing  in  that  behalf  by  the 
defendant  it  was  within  the  province  of  the  jury  to 
determine  from  all  of  the  evidence  whether  the  de- 
fendant was  negligent  in  the  management  of  its  busi- 
ness or  conducted  it  Avith  the  care  and  caution  which 
would,  considering  the  character  of  the  business,  ordi- 
narily be  required  of  a  reasonably  prudent  person." 

In  the  present  case  the  cause  of  the  destruction  of 
plaintiff's  goods  has  been  shown,  but  there  is  no  showing 
that  proper  precautions  against  the  origin  and  spread  of 
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the  fire  were  taken.  Here  the  plaintiff  has  gone  further 
and  has  shown  additional  facts  indicating  negligence  on 
the  part  of  the  bailee.  For  instance  the  evidence  shows 
that  there  was  no  fire-fighting  equipment  in  the  room  where 
the  fire  started,  other  than  a  five  gallon  bucket  of  water 
taken  there  ])y  the  workmen.  (Tr.  p.  219.)  It  also  shows 
that  the  w^orkmen  were  permitted  to  go  on  the  premises  in 
violation  of  the  expressed  w^ritten  instructions  of  the 
plaintiff.  (Plaintiff's  Exhibits  9,  10  and  13,  Tr.  pp.  339, 
340  and  350.)  The  fact  that  such  additional  circum- 
stances are  shown,  however,  should  not  relieve  the  ware- 
houseman or  its  aigent  from  the  necessity  of  showing  that 
adequate  precautions  against  fire  w^ere  taken.  As  the 
evidence  stands,  they  took  no  precautions  w^hatever  in 
spite  of  the  fact  that  they  permitted  an  extremely  hot 
flame  to  be  used  in  a  frame  building  close  to  where  in- 
flammable rubber  was  stored. 

It  has  been  held  that  the  use  of  an  acetylene  torch  near 
inflammable  material  is  itself  negligence. 

International  S8  Co.  v.  Fletcher  Co.,  296  Fed.  855 
(CCA.  2). 

It  has  also  been  held  that  the  use  of  such  a  torch  ^vith- 
out  examining  the  premises  for  inflammable  material  and 
taking  customary  safeguards  against  fire  is  gross  negli- 
gence. 

U.  S.  V.  T odd-Engineering  Dry  Dock  Co.,  53  Fed. 

(2d)  1025  (D.CLa.); 
Lanodshire    Shipping   Co.    v.   Moore   Dry   Dock   <& 
Repair  Co.,  43  Fed.  (2d)  750  (D.C  N.Y.). 

And  it  has  been  held  in  a  number  of  cases  that  the  use 
of  an  acetylene  torch  on  the  bailee's  premises  renders  the 
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bailee  liable  for  the  resulting  damage  to  the  bailor's 
property  in  the  absence  of  affirmative  evidence  that  proper 
and  customary  precautions  were  taken. 

Lindor  V.  Burns,  10  N.E.  (2d)  686  (TIL): 

Gulf  hisuranee  Co.  r.  Temple,  187  So.  814  (La.) ; 

Olsen  Water  S  Towing  Co.  v.  U.  S.,  21  Fed.   (2d) 

304  (CCA.  2); 
Tide  Water  Oil  Co.  v.  Brewer  Dry  Dock  Co.,  54 
Fed.   (2d)   139   (D.C  N.Y.). 

C  There  is  no  evidence  of  a  ^' joint  custodianship''. 
Capitol's  argument  in  this  respect  is  with  the  apparent 
purpose  of  showing  that  it  had  no  control  over  the  ap- 
pellee's goods,  and  that,  therefore,  it  should  not  be  held 
responsil^le  for  their  loss.  The  evidence  is  clear,  how- 
ever, that  the  obligation  of  caring  for  the  goods  rested  in 
Capitol,  the  actual  custodian.  The  relationship  between 
the  parties  is  set  forth  in  written  agreements  admitted 
in  evidence.  (Plaintiff's  Exhibit  1,  Tr.  p.  310,  and  Plain- 
tiff's Exhibit  11,  Tr.  p.  341.)  The  provisions  of  these 
agreements  are  clear.  Appellant  Lawrence  Warehouse 
Company  agreed  to  store  the  tires  and  tubes  delivered  to 
it  by  Defense  Supplies  Corporation  at  a  fixed  charge  per 
tire  or  tube,  and  further  agreed  that  its  ^ ^general  re- 
sponsibility for  the  care  and  protection  of  the  tires  will 
])e  limited  to  such  care  as  is  required  by  laws  governing 
warehouses  in  [its]  state  and  to  the  exercise  of  ordinary 
care  on  [its]  part."  Appellant  Capitol  Chevrolet  Com- 
pany agreed  with  appellant  Lawrence  Warehouse  Com- 
pany to  receive  such  tires  and  tubes  as  may  be  delivered 
to  it  for  the  account  of  Lawrence  Warehouse  Company 
and  **to  store  and  safeguard  the  storage  of  such  tires  and 
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tubes  as  are  received  by  Capitol  Chevrolet  Company." 
Capitol  attempts  to  infer  from  the  evidence  a  different 
relationship  than  is  set  forth  in  the  written  agreements 
and  seldom  mentions  the  agreements  themselves.  It  is  our 
opinion  that  the  written  agreements  can  not  be  avoided 
in  this  manner  and  in  fact  appellant  makes  no  argument 
and  cites  no  cases  in  support  of  its  position  in  this  re- 
spect. It  tries  to  avoid  the  agreements  by  ignoring 
them. 

In  attempting  to  show  that  appellee  had  control  over  the 

premises,  Capitol  emphasizes  the  arrangement  made  with 

Burns   Detective   Agency.     Appellee   requested   Lawrence 

Warehouse  Company  to  install   a  24-hour  guard  service 

at   the   premises,    and   accordingly   Lawrence   Warehouse 

Company  arranged  with  Burns  Detective  Agency  for  this 

service.      Capitol  contends   that   the    Burns   guards   were 

employees  of  appellee.     In  support  of  this  contention  it 

relies  on  a  statement  made  by  counsel  for  appellee  at  the 

trial.     This  statement  is  as  follows: 

^*We  will  stipulate  that  the  guards  were  employees 
of  the  Burns  Detective  Agency;  that  arrangements 
were  made  with  the  Burns  Detective  Agency  by  the 
Lawrence  Warehouse  Company  at  the  request  of  the 
Defense  Supplies  Corporation;  that  the  Burns  De-  i 
tective  Agency  was  paid  by  Lawrence  Warehouse 
Company,  and  that  Defense  Supplies  Corporation  re- 
imbursed the  Lawrence  Warehouse  Company  for  the 
cost  of  the  guard  service.  Is  that  correct!"  (Tr.  p. 
285.) 

We  think  that  the  statement  sets  forth  clearly  the  true 
arrangement  and  certainly  can  not  give  rise  to  an  infer- 
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ence  that  the  guards  were  employees  of  appellee.  Fur- 
thermore, Kissel],  one  of  the  Burns  guards,  testified  that 
he  permitted  the  workmeu  to  enter  the  premises  upon 
orders  from  Capitol  Chevrolet  Company.  Kissell  testified 
as  follows  (Tr.  p.  280): 

**Q.  You  say  there  was  an  order.  What  do  you 
mean  by  that? 

A.  There  was  an  order  came  from  the  Capitol 
Chevrolet  Company  permitting  Mr.  Henry  to  remove 
this  stuff  from  the  engine  room. 

Q.  Did  that  appear  in  your  book  of  instructions, 
or  whatever  you  kept  there! 

A.  That  was  our  orders,  not  to  let  anything  be 
moved  from  the  premises  unless  there  was  an  order 
from  the  Capitol  Chevrolet  Company. '' 

Also,  Mr.  Gordon  Kendon,  the  assistant  manager  of 
Capitol  Chevrolet  Company,  testified  that  he  gave  the 
workmen  permission  to  enter  the  premises.  In  the  face 
of  this  testimony  it  seems  idle  for  Capitol  to  argue  that 
it  had  no  control  over  the  premises.  It  clearly  appears 
that  Capitol  was  in  control  and  was  directly  responsible 
for  permitting  the  use  of  the  torch. 

Capitol  further  contends  that  the  evidence  shows  that 
appellee  had  control  over  admissions  to  the  premises  and 
such  control  was  sufficient  to  relieve  Capitol  from  re- 
sponsibility. 

It  is  true  that  appellee  authorized  certain  persons  to 
enter  the  premises.  (Plaintiff's  Exhiint  10,  Tr.  p.  199.) 
This  is  not  inconsistent  with  a  bailor-bailee  relationship. 
In  the  ordinary  bailment  case  tlu^  bailee  has  the  right  to 
designate  the  persons  other  than  the  bailor  to  whom  the 
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goods  are  available  for  inspection  or  removal.  The  dif- 
ficulty with  Capitol's  position  is  the  conclusion  that  this 
right  on  the  part  of  the  bailee  is  inconsistent  with  the 
right  of  the  bailor  to  care  for  the  stored  goods,  for  there 
is  no  such  inconsistency.  There  is  nothing  in  the  evi- 
dence to  indicate  that  appellee  assumed  any  control  over 
the  safeguarding  of  the  goods  from  loss  by  fire  to  the 
exclusion  of  the  custodian  of  the  goods.  The  record  is 
devoid  of  evidence  to  indicate  that  Capitol  could  not 
take  whatever  precautions  it  deemed  advisable  to  protect 
the  goods  from  fire. 

Capitol's  position  is  a  unique  one.  It  had  agreed  to 
store  and  safeguard  the  goods,  and  now  seeks  to  avoid 
liability  on  the  ground  that  it  was  not  storing  the  goods 
at  all  because  it  had  no  control  over  the  premises.  One 
is  tempted  to  ask,  **What  was  Capitol  being  paid  fori" 
Certainly  the  fact  that  appellee  requested  guard  service 
and  authorized  certain  persons  to  enter  the  premises  does 
not  show  that  appellee  had  such  exclusive  control  over 
the  care  of  the  goods  as  would  relieve  Capitol  from  re- 
sponsibility. 

3.     APPELLEE  WAS  NOT  GUILTY  OF  CONTRIBUTORY 

NEGLIGENCE. 

The  fact  that  appellee  approved  the  storage  site  and 
requested  the  guard  ser\ace  can  not,  as  Capitol  contends, 
prevent  I'ecovery  by  appellee,  because  even  assuming  that 
these  acts  constitute  negligence,  which  we  do  not  admit, 
they  had  nothing  whatever  to  do  with  the  cause  of  the 
loss.  It  is  elemental,  of  course,  that  in  order  that  the 
negligence  of  plaintiff  may   release  defendant   from  lia- 
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bility  such  iioglijj^eiice  niust  conti  ilnito  proximately  to  the 
injury  complained  of. 

19  Cal.  Jur.  649,  Section  78. 

Here  the  causes  of  the  loss  were  the  use  of  a  torch,  and 
the  failure  of  Capitol  to  take  proper  safeguards.  Appel- 
lee had  nothing  to  do  with  these  acts.  It  knew  nothing 
of  the  use  of  the  torch  until  after  the  fire,  and  did  nothing 
to  approve  the  use  or  to  prevent  the  taking  of  proper 
safeguards. 

Capitol  cites  in  its  brief  some  early  cases  from  other 
jurisdictions  purporting  to  hold  that  where  a  bailor  has 
knowledge  of  conditions  under  which  the  goods  are  stored 
he  can  not  recover  for  the  loss  due  to  such  conditions. 
This  may  be  true  where  the  injury  is  caused  by  a  defect 
in  the  premises  known  and  approved  by  the  bailor.  Such 
knowledge,  however,  can  not  operate  to  relieve  the  bailee 
from  liability  for  its  negligence  in  the  care  of  the  goods. 
Runkle  V.  So.  Pac.  Milling  Co.,  184  Cal.  714. 

in  the  Ruiikle  case  there  was  inadequate  (ire-fighting 
equipment  in  view  of  the  nature  of  the  warehouse  and  the 
goods  stored  therein,  and  as  a  result  plaintiff's  goods 
were  destroyed  by  fire.  The  Court  there  said,  at  page 
717: 

a*  *  *  rpi^^^  liability  of  the  defendant  as  a  bailee  for 
hire  was  not  lessened  and  the  plaintiff  was  not  estop- 
ped from  asserting  such  liability  merely  because  the 
plaintiff  may  have  had  knowledge  as  to  the  manner 
in  which  the  defendant  conducted  its  business  at  the 
time  plaintiff  stored  his  beans  with  the  defendant. 
(Stevens  v.  Stewart-Warner  Corp.,  223  Mass.  44  [HI 
N.E.  771].)" 
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i.  IN  ANY  EVENT  THE  ARGXTMENT  OF  CAPITOL  ON  THE  STJT- 
FICIENCY  OF  THE  EVIDENCE  MERELY  GOES  TO  THE  WEIGHT 
OF  THE  EVIDENCE  AND  THE  NEGLIGENCE  OF  APPELLANTS 
IS  A  QUESTION  OF  FACT  FOR  THE  DETERMINATION  OF  THE 
TRIAL  COURT. 

Capitors  argument  on  the  sufficiency  of  the  evidence  is 
in  essence  merely  this :  That  the  trial  Court  should  have 
drawn  a  different  inference  from  the  evidence  than  it  did. 
It  is  clear,  however,  that  the  evidence  is  susceptible  of  the 
inference  of  negligence  on  the  part  of  the  warehouseman, 
and  the  question  of  negligence  is  therefore  one  of  fact  for 
the  determination  of  the  trial  Court.  The  case  of  Runkle 
V.  So.  Pac.  Milling  Co.,  184  Cal.  714,  mentioned  above, 
is  a  case  strikingly  similar  to  the  present  one.  There  the 
goods  of  plaintiff  were  destroyed  by  fire  while  stored  in 
defendant's  warehouse,  and  it  was  contended  that  the 
defendant  was  negligent  in  not  taking  proper  precautions. 
The  Court  there  said,  at  page  717 : 

<<*  *  *  It  is  idle  to  discuss  upon  appeal  to  this  court 
the  weight  of  the  evidence  upon  which  the  judgment 
rests,  and,  of  course,  it  is  only  when  the  facts  of  a 
given  case  are  not  in  any  event  or  in  any  view  of  the 
case  susceptible  to  the  inference  of  negligence  sought 
to  be  deduced  therefrom  that  the  question  of  negli- 
gence becomes  one  of  law  for  the  sole  consideration 
of  the  court  rather  tlian  one  of  fact  for  the  determi- 
nation of  the  jury  * 


*  *  *  ?  ? 


After  stating  that  inflammable  substances  were  stored 

in  a  wooden  structure  and  pointing  out  the  nature  of  the 

fire-fighting  equipment  the  Court  in  the  Runkle  case  stated 

as  follows: 

^^*   *   *   Whether  these  fire-fighting  appliances  were 
ordinarily  adequate  and  reasonably  sufficient  as  a  pro- 
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tection  against  loss  and  damage  by  fire  under  all  of 
the  circumstances,  and  considering  particularly  the 
situation  of  the  warehouse,  was  clearly  a  question  of 
fact  for  the  jury  to  determine  *  *  *"  (p.  717). 

See  also  Charles  Nelson  Co.  r.  Pacific  Wharf  &  Storage 
Co.,  58  Cal.  App.  347. 

It  is  submitted  that  it  is  not  within  the  province  of  this 
Court  to  weight  the  evidence  and  redetermine  the  question 
of  negligence,  which  is  a  question  of  fact. 

5.     THERE  WAS  SUFFICIENT  COMPETENT  EVIDENCE  TO  SUPPORT 
THE  AMOUNT  OF  DAMAGES  FIXED  BY  THE  COURT. 

Appellant  Capitol  Chevrolet  Company  argues  in  its 
brief  that  the  Court  erred  in  the  admission  and  exclusion 
of  evidence  relating  to  the  number  and  value  of  the  auto- 
mobile tires  and  tubes  destroyed  by  the  fire;  that  there 
was  no  support  in  the  evidence  for  Poinding  II  of  the 
findings  of  fact  as  to  the  quantities  of  tires  and  tubes 
destroyed  and  the  reasonable  value  thereof;  and  that  this 
lack  of  proof  regarding  value  and  the  uncertainty  thereof 
renders  the  judgment  void. 

The  Court,  in  its  opinion,  fixed  the  number  and  value 
of  the  tires  and  tubes  destroyed  upon  the  testimony  of  the 
witness,  Alfred  D.  McClellan  (Tr.  p.  74),  and  the  data 
contained  in  plaintiff's  exhi])it  No.  3  (Tr.  p.  320)  and 
plaintiff's  exhibit  No.  4.  Exhibit  No.  3  is  a  written  report 
from  the  appellant,  Capitol  Chevrolet  Company,  to  ap- 
pellee Defense  Supplies  Corporation  reporting,  as  agents 
for  I^awrence  Warehouse  Company,  the  storer  of  the  tires, 
the  numbei*  of  tires  and  tubes  destroyed.  Capitol  now 
argues  that  this  report  made  ])y  it  is  not  competent  evi- 
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dence   of  the   facts   therein   stated.     This,  we   submit,   is 
clearly  erroneous. 

Capitol  claims  that  the  testimony  of  Mr.  McClellan  with 
respect  to  the  number  of  tires  and  tubes  destroyed  and 
the  price  paid  for  such  tires  and  tubes  by  Defense  Sup- 
plies Corporation  was  hearsay,  although  an  examination 
of  the  record  (Tr.  pp.  Ill  to  131)  will  show  that  no  objec- 
tion to  this  testimony  on  this  ground  was  interposed  at 
the  trial.  We  submit,  therefore,  that  Capitol's  objection, 
for  the  first  time  raised  in  its  brief,  comes  too  late,  and 
that  the  testimony  having  been  admitted  without  objection 
on  the  ground  of  hearsay  is  competent  testimony  and 
sufficient  to  support  the  judgment. 

Diaz  V.  United  States,  223  U.  S.  442,  450; 
Folk  V.  Falk,  48  Cal.  App.  (2d)  762,  789: 
1  Wigmore  on  Evidence,  Third  Edition,  321. 

In  Diaz  v.  United  States  (supra),  the  Court  said: 

*^So,  of  the  fact  that  it  was  hearsay,  it  suffices  to 
observe  that  when  evidence  of  that  character  is  ad- 
mitted without  objection  it  is  to  be  considered  and 
given  its  natural  probative  effect  as  if  it  were  in  law 
admissible."    (p.  450.) 

Capitol  also  contends  that  evidence  of  the  price  paid 
by  appellee  for  the  tires  and  tubes  was  inadmissible  be- 
cause the  price  was  not  a  **free  market  price"  but  a  price 
fixed  by  the  government  as  the  buyer,  and  the  sale  of  said 
tires  and  tubes  to  the  government  at  the  fixed  price  was 
coerced  and  forced.  This  is  indeed  a  surprising  argument. 
The  true  effect  of  the  limitation  upon  free  sale  of  tires 
and  tubes  was  to  permit  the  government  to  purchase  at 


21 


a  price  below  that  whieli  would  have  existed  if  there  had 
been  a  free  market,  and  therefore  the  appellant  was  bene- 
fited rather  than  harmed  by  the  use  of  this  arbitrary 
price  in  the  fixing  of  value.  If  it  had  not  been  for  the 
government  restrictions  embodied  in  the  *^Idle  Tire  Pro- 
gram'' and  the  OPA  regiilations,  the  value  of  the  tires 
and  tubes  destroyed  w^ould  have  been  much  greater  and 
the  damages  awarded  by  the  Court  would  have  been  pro- 
portionately larger. 

Capitol  also  argues  that  there  was  uncertainty  in  the 
evidence  as  to  the  price  paid  for  the  tires  and  tubes 
because  of  an  alleged  discrepancy  between  the  plaintiff's 
schedule  of  prices  paid  and  certain  OPA  price  i*egulations 
for  similar  tires.  In  this  connection  Capitol,  in  its  brief, 
refers  to  the  testimony  of  the  witness  McClellan  appear- 
ing at  pages  301  to  305  of  the  transcript.  Reference  to 
this  testimony  will  show  that  the  OPA  schedules  referred 
to  there  by  Mr.  Getz,  the  attorney  for  appellant  Capitol 
Chevrolet  Company,  w^ere  never  proven  to  be  the  schedules 
of  OPA  prices  in  effect  at  the  time  the  purchases  of  the 
tires  and  tubes  were  made  by  the  government,  and  that 
the  prices  set  forth  in  plaintiff's  exhibit  No.  4  (the  prices 
considered  ])y  the  trial  Court  in  fixing  the  amount  of  dam- 
ages) w^ere  without  dispute  the  prices  actually  paid  by 
appellee  for  the  goods  destroyed. 

Capitol  argues  that  the  value  should  have  been  de- 
termined by  a  showing  of  the  reasonable  market  value 
immediately  prior  to  the  date  upon  which  the  **Tdle  Tire 
Program"  became  effective,  rather  than  ])y  the  prices 
actually  paid  for  the  (goods  destroyed.     If  this  procedure 


22  1 

had  been  followed,  it  might  have  resulted  in  a  value  ' 
actually  in  excess  of  the  value  found  by  the  Court  upon 
the  basis  of  prices  paid  by  the  appellee.  When  the  ap- 
pellee purchased  the  tires  and  tubes,  the  market  prices 
were  fixed  by  OP  A  schedules  then  in  effect,  and  these 
were  the  prices  set  forth  in  appellee's  schedule  of  prices 
and  were  the  prices  paid.  We  submit  that  such  prices 
were  the  best  available  evidence  of  value. 

The  total  destruction  of  the  tires  and  tubes  because  of 
the  fault  of  Capitol  was  the  real  reason  for  the  uncer- 
tainty both  as  to  quantity  and  value.  This  uncertainty  1 
as  to  amount  is  not  an  obstacle  to  the  allowance  of  dam- 
ages. As  pointed  out  by  the  trial  Court  in  its  opinion  j 
(Tr.  p.  73),  **In  the  case  of  uncertainty,  the  most  reason- 
able basis  within  the  boundaries  of  possibility  should  be 
formulated.'' 

Pac.  Steam   Whaling  Co,   ?;.  Alaska  Packers  Asso- 
ciation, 138  Cal.  632; 

Hanlon  D.  d  S.  Co.  v.  Southern  Pac.  Co.,  92  Cal. 
App.  230,  235; 

Story  Parchment  Co.  v.  Paterson,  282  V.  S.  555; 

Eastman  Co.  v.  So.  Photo  Co.,  273  U.  S.  359; 

Rilovich  V.  Raymond,  20  Cal.  App.  (2d)  630. 

An  examination  of  the  method  of  arriving  at  the  value 
of  the  goods  as  set  forth  ])y  the  trial  Court  in  the  margin 
of  its  opinion  will,  w^e  ])elieve,  show  that  the  trial  Court 
in  fact  used  ^Uhe  most  reasonable  basis  within  the  boun- 
daries of  possibility".  A  recitation  of  the  method  follow^ed 
by  the  trial  Court  is  a  sufficient  answ^er  to  the  confused 
arguments  of  Capitol.     The  Court  said  (Tr.  p.  74) : 
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"Graded  Tires. 

The  record  (Tr.  22;  plaintiff's  Exhibit  #4,  Grade 
4)  shows  that  the  lowest  OPA  price  for  graded  tires 
was  $2.7;')  per  tire.  (By  plaintiff's  unacceptable 
theory  of  average  cost  a  value  of  $3.48  per  tire  was 
claimed.  (Tr.  23.)  The  price  of  $2.75  does  not  in  fact 
represent  the  lowest  price  paid  by  plaintiff  for  any 
graded  tires,  inasmuch  as  there  was  deducted  from 
the  OPA  price  on  graded  used  tires  90^  for  each 
vulcanized  spot  repair  needed  and  $1.70  for  each  re- 
inforcement or  sectional  repair  needed.  (Plaintiff's 
Exhibit  #4,  Grade  4.)  Since  it  is  not  unreasonable 
to  assume  that  tire  owners  turned  in  under  the  *Idle 
Tire  Purchase  Plan'  their  poorest  tires,  many  of  such 
graded  used  tires  must  have  been  purchased  by  plain- 
tiff at  less  than  $2.75,  thus  serving  to  offset  to  some 
degree  other  tires  purchased  for  more  than  $2.75. 
These  factors  would  in  my  opinion  reasonably  tend 
to  equalize  the  difference  in  price  to  such  an  extent 
that  a  value  of  $2.75  per  tire  may  be  fixed  as  a  fair 
and  reasonable  value  of  the  graded  tires  destroyed. 

Scrap  Tires. 

No  difficulty  presents  itself  as  to  scrap  tires,  since 
plaintiff  paid  20^  each  for  all  tires  of  this  kind. 

Graded  Tubes. 

Likewise  appraisement  of  value  here  is  free  of  dif- 
ficulty for  the  reason  that  the  lowest  OPA  price  for  a 
sound  or  repaired  used  tube  was  $1.50.  (Plaintiff's 
Exhibit  #4,  Table  VI.)  Coincidentally  this  is  average 
cost  per  plaintiff's  theory. 

Scrap  Tubes. 

There  is  evidence  neither  of  any  OPA  price  scrap 
tubes  nor  of  the  price  paid  by  plaintiff,  but  plaintiff 
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claims  a  value  of  20^  each.  Since  graded  tubes  ap- 
pear to  carry  a  value  of  55%  of  the  value  of  graded 
tires,  it  is  fair  [and]  reasonable  to  conclude  that  a 
similar  ration  of  value  obtained  in  the  case  of  scrap 
tires  and  tubes.  Consequently  the  value  of  the  scrap 
tubes  is  fixed  at  11(^  each." 

It  should  be  remembered  in  this  case  that  it  was  the 
wrongful  act  of  the  appellants  which  resulted  in  the  de- 
struction of  the  property  of  the  appellee  and  of  all  the 
evidence  from  which  the  actual  value  of  that  property 
could  be  ascertained.  Where  this  is  true,  the  presump- 
tion is  that  said  property  is  of  the  highest  value  that  can 
reasonably  be  estimated. 

Armory   v.   Delamirie,    1    Strange    504,    1    Smith's 

Leading  Cases  679; 
Fox  V.  Hale  S  Norcross  S\  M.  Co.,  108  Cal.  369, 

415; 
2  Sutherland  (4th  ed.)  1414-15; 
4  Sutherland  (4th  ed.)  4224-25. 

Where  there  is  no  doubt  that  the  plaintiff  has  suffered 
damage  and  the  only  question  is  the  amount  of  damage 
suffered,  the  Court  should  apply  a  liberal  rule  in  calculat- 
ing the  amount  and  plaintiff's  recovery  is  not  limited  to 
so  much  of  the  damage  as  can  be  calculated  with  certainty. 
25  C.J.S.  494-6,  815; 
Hanlon  D.  S  S.  Co.  v.  Southern  Pac.  Co.,  92  C.  A.  . 

230,  235; 
Pife  V.  Eagle  Lake  Lumber  Co.,  66  C.  A.  584;  I 

Larson  v.  Union  Investment  S  Loan  Co.,  10  P.  (2d) 

557  (Wash.); 
78  A.  L.  R.  858,  note. 
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This  is  particularly  triio  where  the  wrong  itself  renders 
proof  of  the  amount  of  damage  difficult.  In  such  a  case, 
the  defendant  cannot  escape  making  proper  amends  where 
he  is  responsible  foi-  the  difficulty. 

Seymour  r.  Oelrichs,  156  Cal.  782,  803; 

Hacker,  etc.  Co.  v.  Chapman  V.  Mfg.  Co.,  17  C.  A. 

(2d)  265,  272; 
California   Orange   Co.   v.   Riverside   P.  C.   Co.,  50 

C.  A.  522; 
Story  Parchment  Co.  v.  Paterson  Co.,  282  U.  S.  555, 

75  L.ed.  544; 
Satvntry  v.  U.  S.,  117  Fed.  132  (CCA.  8). 

This  rule  applies  to  a  case  where  the  property  sought 
to  be  valued  is  of  various  grades  and  plaintiff  is  unable  to 
show  A^th  certainty  the  amount  of  each  grade. 

Pye  I'.  Eagle  Lake  Lumber  Co.,  supra,  at  paige  591. 

In  view  of  the  above  rules,  we  submit  that  the  Court 
did  not  err  in  either  the  admissibility  of  testimony  with 
respect  to  damages  nor  in  fixing  the  amount  thereof  upon 
the  basis  of  the  testimony  that  was  admitted.  On  the 
contrary,  it  may  well  be  argued  under  the  state  of  the  law 
as  recited  above,  that  the  Court  should,  in  this  case,  have 
taken  not  the  lowest  price  for  graded  tires,  but  an  average 
price  or  the  highest  price. 
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ARGUMENT   ON   CASE  AGAINST  LAWRENCE  WAREHOUSE 

COMPANY. 

1.      THERE  IS   SUBSTANTIAL   EVIDENCE   TO   SUPPORT   THE   FIND- 
ING   OF   NEGLIGENCE    ON    THE   PART    OF   LAWRENCE. 

As  heretofore  shown,  appellant  Capitol  Chevrolet  Com- 
pany was  acting  as  agent  of  appellant  Lawrence  Ware- 
house Company  for  the  storage  of  the  tires  and  tubes 
of  appellee.  Lawrence  as  principal  is  therefore  liable  to 
appellee  for  the  negligence  of  its  agent  in  the  transaction 
of  the  business  of  the  agency. 

Cal.  Civil  Code,  Sec.  2338. 

Our  remarks  concerning  the  liability  of  Capitol  are 
pertinent  here  for  if  Capitol  is  liable  to  appellee  then 
Lawrence  can  not  escape.  In  order  to  avoid  repetition 
we  refer  the  Court  to  our  argument  on  the  case  against 
Capitol  set  forth  above. 

The  liability  of  Lawrence  to  appellee  is  also  predicated 
on  the  contractual  relationship  between  Lawrence  and  ap- 
pellee. The  contract  of  storage  contained  the  following 
provision:  **Your  (Lawrence's)  general  responsibility  for 
the  care  and  protection  of  the  tires  will  be  limited  to  such 
care  as  is  required  by  laws  governing  warehouses  in  your 
state  and  to  the  exercise  of  ordinary  care  on  your  part." 
(Tr.  p.  314.) 

A  warehouseman  is  lialile  for  the  loss  of  the  property 
of  the  bailor  by  fire  unless  the  warehouseman  exercises 
reasonable  care  and  diligence  for  the  protection  and 
preservation  of  the  property. 

Cal.  Civil  Code,  Sec.  1858e;  i 

California  WarehoiLse  Receipts  Act,  Sec.  21,  Deer- 
ing^s  General  Laws,  Act  9059. 
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In  the  present  case  Lawrence,  through  its  agent  Capitol 
Chevrolet  Company,  permitted  the  use  ot*  an  acetylene 
torch  on  the  warehouse  premises  contrary  to  express  in- 
structions of  appellee  and  in  spite  of  the  fact  highly  in- 
flammable goods  were  stoi-ed  therein.  What  pi*ecautions, 
if  any,  were  taken  against  the  fire  ))y  Lawrence  has  not 
been  shown.  Lawrence  and  its  agent  were  clearly  negli- 
gent and  responsible  for  the  loss  of  appellee's  tires  and 
tubes. 

Lawrence,  in  its  brief  under  the  heading  **The  Liability 
of  Lawrence'',  makes  certain  statements  of  fact  which  it 
claims  are  admitted  facts,  without  reference  to  the  record. 
In  order  to  avoid  any  misunderstanding,  we  wish  to  point 
out  that  certain  of  the  purported  facts  there  stated  are 
stated  in  such  a  way  as  to  be  misleading,  and  as  so  stated 
are  not  supported  by  the  evidence  and  have  not  been  ad- 
mitted by  appellee.  For  instance,  on  page  7  of  its  brief, 
Lawrence  states  that  it  had  no  active  part  in  the  conduct 
of  the  warehouse  and  was  not  represented  at  the  ware- 
house by  any  employee  except  the  watchmen.  The  evi~ 
dence  does  not  disclose  whether  or  not  any  employees  or 
officers  of  Lawrence  took  any  active  part  in  the  operation 
of  the  warehouse.  This,  however,  is  immaterial  in  view 
of  the  fact  that  the  warehouse  was  under  the  control  of 
the  agent  of  Law^rence.  If  in  fact  Lawrence  never  in- 
spected the  operations  of  the  warehouse,  this  would  be  a 
factor  indicating  negligence  on  its  part  but  could  not 
relieve  it  of  liability  for  the  negligence  of  its  agent. 

Lawrence  further  states,  on  page  7  of  its  brief,  that 
Capitol  received  instructions  directly  from  appellee.  This 
is   directly   contrary   to    the    evidence   which    shows    that 
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written  instructions  regarding  storage  of  the  goods  were 
delivered  to  Lawrence  at  the  time  of  the  execution  of  the 
storage  agreement.  (Tr.  p.  105.)  There  was  evidence  that 
appellee  gave  Capitol  written  instructions  regarding  the 
admission  of  persons  to  the  premises  (Tr.  pp.  191-192), 
but  similar  instructions  were  given  at  the  same  time  to 
Lawrence.    (Tr.  pp.  205-206.) 

Lawrence  next  states  in  its  brief  that  the  list  of  persons 
who  could  be  admitted  to  the  premises  did  not  include 
any  of  its  officers  or  employees.  The  list,  however,  did 
include  officers  and  employees  of  its  agent  Capitol  Chev- 
rolet Company,  and  there  is  no  evidence  that  the  list  was 
intended  to  exclude  representatives  of  Lawrence. 

It  is  also  stated  by  Lawrence  that  the  choice  of  the 
Burns  Detective  Agency  was  made  by  appellee.  This  is 
directly  contrary  to  the  fact.  Lawrence's  own  counsel 
stated  at  the  trial  that  appellee  requested  guard  service 
but  did  not  prescribe  any  particular  guard.  (Tr.  p.  286.) 
In  this  connection,  it  may  be  remarked  that  the  argument 
that  because  Lawrence,  as  principal,  supplied  its  agent 
with  watchmen  it  is  therefore  relieved  from  liability  for 
the  acts  of  its  agent,  is  indeed  a  novel  one  and  as  far  as 
we  know  is  supported  l)y  no  authorities. 

The  argument  of  Lawrence  on  the  question  of  the  suf- 
ficiency of  the  evidence,  although  not  entirely  clear,  ap- 
pears to  be  based  on  the  proposition  that  there  are  no 
proven  facts  from  which  an  inference  of  negligence  can 
be  drawn.  We  believe  we  have  heretofore  adequately 
shown  in  our  argument  on  the  case  against  Capitol  that 
there  is  substantial  evidence  of  negligence.  Tires  and 
tubes  were  stored  in  a  frame  building  and  a  workman  was 
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permitted  to  enter  to  use  an  acetylene  torch.  The  only 
fire-fiii-hting  ecjiiipnient  available  and  used  was  a  5-gallon 
bucket  of  water.  (Ti-.  p.  219.)  There  was  no  evidence  of 
any  other  pi'ecautionary  measures  taken  by  the  warehouse- 
man. We  refer  aprain  to  the  case  of  Runkel  v.  Southern 
Pacific  MiUituj  Co.,  184  Cal.  714,  which  involved  very 
similar  circumstances  and  whei'e  the  Court  held  that  the 
verdict  of  the  jury  a^^ainst  the  warehouseman  must  be 
upheld.  We  also  refer  a^ain  to  that  case  in  answer  to  the 
contention  of  Lawrence  that  appellee's  knowledge  of  the 
operation  of  the  warehouse  should  relieve  Lawrence  of 
liability.  (See  brief  of  Lawrence,  pp.  11-12.)  As  hereto- 
fore pointed  out,  the  Court  in  the  Rnnkle  case  held  that 
such  knowledge  does  not  absolve  the  warehouseman. 

2.  THERE  IS  SUBSTANTIAL  EVIDENCE  TO  SUPPORT  THE  FIND- 
ING THAT  THE  DAMAGE  WAS  PROXIMATELY  CAUSED  BY 
THE   NEGLIGENCE   OF   LAWRENCE. 

The  argument  of  Lawrence  in  this  connection  is  based 
on  the  contention  that  the  act  of  McGrrew  in  using  the 
torch  was  an  intervening  cause  which  broke  the  chain  of 
causation  and  that,  therefore,  Lawrence  can  not  be  liable. 
In  support  of  this  contention,  Lawrence  relies  on  a  deci- 
sion of  the  Supreme  Court  of  Arizona.  {Salt  River  Valley 
Water  Users  Association  v.  Cornnm,  63  Pac.  (2d)  639.) 
It  is  submitted  that  the  law  on  this  subject  is  so  well 
settled  in  California  that  there  can  be  no  doubt  as  to  how  it 
stands.  There  are  numerous  decisions  of  our  Supreme 
Court  and  District  Courts  of  Appeal  to  the  effect  that  two 
or  more  defendants  may  be  liable  for  an  injury  caused 
by  their  separate  negligent  acts,  where  the  negligence  of 
each  was  a  proximate  cause  of  the  injury.  (See  19  Cal. 
Juris.  572  and  cases  there  cited.) 
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A  few  of  the  more  recent  decisions  of  our  Supreme 
Court  mav  be  referred  to. 

In  Taylor  v.  Oakland  Scavenger  Co.,  17  Cal.  (2d)  594, 
the  Court  was  concerned  with  the  following  situation : 

The  plaintiff,  a  school  girl,  was  struck  by  a  truck  while 
she  was  crossing  a  street  adjacent  to  the  school  grounds. 
Plaintiff  sued  the  truck  driver  and  owner  and  the  School 
District,  contending  that  the  truck  was  negligently  oper- 
ated and  that  the  employees  of  the  School  District  were 
also  negligent  in  not  taking  proper  precautions  for  the 
safety  of  the  child.  The  jury  awarded  damages  against 
all  defendants  and  this  was  affirmed  by  the  Supreme 
Court.  In  the  course  of  its  opinion,  the  Court  said  (p. 
602): 

**The  school  district  maintains,  however,  that  any 
breach  of  duty  on  the  part  of  its  employees  w^as  not 
a  proximate  cause  of  the  injury  to  plaintiff  because 
the  negligence  of  the  truck  driver  w^as  an  efficient 
intervening  cause.  Conversely,  the  Santuccis  and  the 
Scavenger  Company  contend  that  any  breach  of 
duty  on  the  part  of  the  truck  driver  was  not  a  proxi- 
mate cause  of  the  injury  because  the  negligence  of 
the  school  authorities  w^as  an  efficient  intervening 
cause.  If  an  injury  is  produced  by  the  concurrent 
effect  of  two  separate  wrongful  acts,  each  is  a  proxi- 
mate cause  of  the  injury,  and  neither  can  operate  as 
an  efficient  intervening  cause  with  regard  to  the  other. 
(Citing  cases.)  The  fact  that  neither  party  could 
reasonably  anticipate  the  occurrence  of  the  other 
concurrent  cause  will  not  shield  him  from  liability  so 
long  as  his  own  negligence  was  one  of  the  causes  of 
the  injury.  (Citing  cases.)  The  arguments  of  de- 
fendants themselves  make  clear  that  more  than  one 
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conclusion  may  reasonably  be  drawn  from  the  con- 
flicting e^adence  of  this  case,  and  the  determination 
of  the  jury  that  the  negligence  of  each  defendant 
contributed  concurrently  to  the  plaintiff's  injury  can- 
not therefore  be  disturlied  on  appeal." 

In  the  present  case  the  trial  Court  has  found  that  both 
the  negligence  of  the  warehouseman  in  not  taking  proper 
precautions  and  the  negligence  of  McGrew  in  using  the 
torch  contributed  to  the  loss,  and  that  each  was  a  proxi- 
mate cause  of  the  loss.  (Tr.  pp.  78  to  81.)  These  findings 
are  supported  by  the  evidence  and  must  stand.  Since 
both  the  warehouseman  and  McGrew  contributed  to  the 
loss,  both  are  liable.  See  also  the  following  recent  deci- 
sions which  are  in  accord  with  the  Taylor  case : 
Mosley  v.  Arden  Farms,  26  Cal.  (2d)  213; 
Westover  v.  City  of  Los  Angeles,  20  Cal.  (2d)  635. 


ARGUMENT  ON  CASE  AGAINST  V.  J.  McGREW. 

1.     THIS  COURT  HAS  NO  JURISDICTION  OVER  THE 
APPEAL  OF  McGREW. 

Appellant  \.  J.  McGrew 's  appeal  from  the  judgment 
against  him  was  filed  too  late  and  this  Court,  therefore, 
has  no  power  to  hear  the  appeal.  The  judgment  against 
McGrew  was  entered  on  April  15,  1946  (Tr.  pp.  83  to  85) 
and  he  filed  his  notice  of  appeal  on  July  16,  1946.  (Tr. 
p.  96.) 

An  appeal  must  be  filed  within  three  months  of  entry 
of  the  judgment  and  failure  to  do  so  is  jurisdictional  and 
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deprives  the  Circuit  Court  of  Appeals  of  power  to  hear 
the  appeal. 

28  U.S.C.A.,  Sec.  230; 

10  Cyc.  of  Federal  Procedure,  Sec.  ^176. 

Here  McGrew  has  filed  his  appeal  one  day  late. 

In  a  case  where  the  judgment  was  entered  on  March  17, 
1934,  and  the  appeal  was  filed  on  June  18,  1934,  the  Court 
dismissed  the  appeal  because  the  three-month  period  had 
elapsed. 

Walters  v.  Bait.  £  Ohio  Rmlroad  Co.,  76  Fed.  (2d) 
599. 

2.  THERE  IS  SUBSTANTIAL  EVIDENCE  THAT  McGREW  CAUSED 
THE  FIRE  BY  THE  NEGLIGENT  USE  OF  THE  ACETYLENE 
TORCH. 

Even  though  we  believe  that  this  Court  can  not  hear 
the  appeal  of  McGrew,  we  will  remark  briefly  on  the  issue 
raised  by  this  appellant  as  it  may  aid  the  Court  in  its 
determination  of  the  case  as  a  whole.  McGrew  in  his  brief 
speaks  of  the  insufficiency  of  the  evidence  in  general,  but 
it  will  be  noted  that  he  relies  principally  on  the  contention 
that  the  evidence  is  insufficient  to  support  a  finding  that 
the  torch  caused  the  fire. 

The  only  eye  witness  to  the  start  of  the  fire  was  Mc- 
Grew, a  witness  adverse  to  appellee.  McGrew  humanly 
enough  did  not  admit  on  the  stand  that  his  toi'ch  set  the 
fire.  Nevertheless,  his  testimony  can  give  rise  to  no  other 
conclusion. 

McGrew  was  alone  in  the  engine  room  when  the  fire 
started  and  he  first  observed  the  fire  shortly  after  he  had 


33 


been  using  the  torch.  (Tr.  pp.  220-221.)  He  testified  that 
when  he  first  saw  the  fire  it  was  between  the  brine  tank 
which  he  had  l>een  cutting  and  the  south  wall  of  the  build- 
ing, a  distance  of  less  than  six  feet  from  the  place  where 
he  had  last  used  the  torch.  (Tr.  pp.  221-222.)  He  could 
offer  no  other  explanation  for  the  fire  and  no  evidence 
of  any  other  possible  cause  was  produced.  It  should  also 
be  noted  that  the  guard  Kissell  saw  McGrew  shortly  after 
he  had  reported  the  fire  and  testified  to  a  conversation 
with  McGrew  in  which  the  latter  admitted  that  the  fire 
started  where  he  had  been  cutting  the  tank  with  the  torch. 
Kissell  testified  as  follows  (Tr.  p.  284) : 

**A.  T  don't  remember  just  exactly  the  words  he 
used,  but  he  said  he  hated  to  see  the  place  burn  down, 
it  was  quite  a  mess. 

Q.     Did  he  say  anything  else? 

A.  So  I  said,  'It  sure  is.'  Then  he  told  me  that 
he  was  the  man  that  was  working  there,  and  I  said 
*Were  you?'  and  he  said,  'Yes.'  And  I  said,  'I  wonder 
how  that  thing  got  started.'  And  he  said,  'Well,  it 
looks  to  me  like  it  started  there,  right  where  I  was 
cutting  or  close  to  where  I  was  cutting  with  the 
torch,'  as  near  as  he  could  tell." 

In  addition,  we  wish  to  point  to  the  following  testimony: 

1.  That  there  was  something  on  the  floor  underneath 
the  tank  but  McGrew  "didn't  check  into  the  thing."  (Tr. 
p.  224.) 

2.  That  McGrew  did  not  know  whether  or  not  the  tank 
was  set  on  cork  covered  \nth  asphalt  and  tar.  (Tr.  p. 
232.) 
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3.  That  while  the  men  were  using  the  torch  prior  to 
the  fire,  the  guard  Kissell  saw  some  **dark  material'' 
just  under  the  edge  of  the  tank.    (Tr.  p.  281.) 

We  do  not  think  that  it  is  too  much  to  contend  that 
McGrew  should  have  inspected  the  area  underneath  the 
tank  or  that  it  is  unreasonable  to  state  that  merely  throw- 
ing two  buckets  of  water  under  the  tank  some  ten 
minutes  prior  to  observing  the  fire  is  not  a  sufficient 
precautionary  measure. 

The  use  of  an  acetylene  torch  close  to  inflammable 
materials  is  evidence  of  negligence,  and  in  the  absense  of 
a  showing  by  the  defendant  that  reasonable  precautions 
were  taken  to  prevent  the  outbreak  of  fire,  judgment  must 
be  given  for  the  plaintiif. 

Reliance  Insurance  Co.  v.  Pohlking,  19  N.E.   (2d) 
906  (Ohio). 

When  the  thing  which  causes  the  damage  is  under  the 
management  and  control  of  the  defendant  and  the  accident 
is  such  as  in  the  ordinary  course  of  events  does  not 
happen  if  proper  precautions  are  taken,  it  affords  reason- 
able evidence,  in  the  absence  of  explanation  by  the  de- 
fendant, that  the  accident  arose  from  want  of  care. 

Gerhart  v.  Southern  Cal.  Gas  Co.,  56  Cal.  App.  (2d) 

425; 
White  V.  Spreckels,  10  Cal.  App.  287,  101  Pac.  920; 
Judson  V.  Giant  Powder  Co.,  107  Cal.  549,  40  Pac. 
1020;  1 

19  Cal.  Jur.  704,  et  seq. 

McGrew  argues  that  the  doctrine  of  res  ipsa  loquitur 
does  not  apply  because  there  has  been  no  shoAving  that 
the  acetylene  torch  caused  the  fire.    As  pointed  out  above, 
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there  can  be  no  doubt  of  the  fact  that  the  fire  was  set  by 
the  torch.  We  do  not  believe  that  appellee  has  the  burden 
of  eliminating  all  other  possible  causes. 

McGrew  cites  the  case  of  Bartholoniai  v.  Owl  Drug  Co., 
42  Cal.  App.  (2d)  38  as  being  controlling  here.  In  this 
connection  the  trial  Court  in  its  opinion  stated  as  follows 
(Tr.  pp.  65-66) : 

**I  do  not  feel  bound  to  follow  the  cited  case  of 
Bartholoniai  v.  Owl  Drug  Co.,  42  Cal.  App.  (2d)  38, 
inasmuch  as  it  fails  to  recognize  the  existence  of  a 
duty  upon  the  part  of  a  person  using  an  instrumen- 
tality capable  of  igniting  combustible  material  to 
ascertain  the  presence  of  such  material  nearby  and  to 
safeguard  against  its  ignition.  The  case  of  Wilson 
V.  Southern  Pacific  R.  R.  Co.,  62  Cal.  164,  appears  to 
me  to  be  in  point  and  persuasive  against  defendant's 
contention. ' ' 

We  believe  the  opinion  of  the  trial  Court  is  sound. 
Furthermore,  the  Bartholomai  case  differs  from' the  pres- 
ent one  in  several  material  respects: 

1.  In  the  Bartholomai  case  the  workman  was  standing 
on  a  platform  some  distance  above  a  temporary  floor  and 
the  fire  started  beneath  the  floor. 

2.  In  the  Bartholomm  case  there  were  other  persons 
present  near  the  place  where  the  fire  started. 

3.  The  Court  in  the  Bartholomai  case  affirmed  the 
judgment  of  the  trial  Court.  Thus,  even  though  the  facts 
were  sufficient  to  raise  an  inference  of  negligence,  the 
Appellate  Court  could  not  reverse  the  lower  Court  inas- 
much as  the  evidence  was  also  susceptible  of  the  inference 
that  the  defendant  was  not  negligent. 
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CONCLUSION. 

In  conclusion,  it  is  submitted  that  there  is  ample  evi- 
dence to  support  the  findings  of  the  trial  Court  that  the 
loss  of  appellee's  tires  and  tubes  was  caused  by  the 
negligence  of  appellants,  and  the  judgment  of  the  trial 
Court  against  the  appellants  should  therefore  be  affirmed. 

Dated,  San  Francisco,  California, 
August  12, 1947. 

Respectfully  submitted, 

Theodore  R.  Meyer, 
Brobeck,  Phleger  &  Harrison, 
Attorneys  for  Appellee y 
defense  Supplies  Corporation. 
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BRIEF  OF  APPELLANT  LAWRENCE  WAREHOUSE  COMPANY 

IN  REPLY  TO 
BRIEF  OF  DEFENSE  SUPPLIES  CORPORATION, 


STATEMENT  OF  THE  CASE. 
A.     THE  FACTS. 

In  its  Statement  of  the  Facts,  Appellee,  Defense 
Supplies  Corporation,  has  inadvertently  confused  the 
chronology  of  events.  The  so-called  '^Idle  Tire  Pur- 
chase Plan''  for  the  collection  of  surplus  rubber  tires 
was  initiated  bv  the  Grovernment  in  the  early  months 
of  1942.  The  original  agreement  between  the  Govern- 
ment and  the  Lawrence  Warehouse  Company  was 
dated  prior  to  October  1,  1942,  and  the  agreement 
between  Lawrence  Warehouse  Company  and  Capitol 
Chevrolet  Company  ( Plaintiff  ^s  Exhibit  11,  Tr.  341) 
was  dated  October  1,  1942.  This  agreement  between 
the  Lawrence  Warehouse  (Company  and  the  Capitol 
Chevrolet  Company  was  in  ^^the  form  of  all  agency 
agreements  which  Defense  Supplies  Corporation  pro- 
vided to  the  Lawrence  Wareliouse  Company  for  use 
in  dealing  with  its  agents."  (Tr.  p.  110.)  The  actual 
receipt  of  tires  commenced  on  October  15,  1942.  (Tr. 
p.  139.) 

On  January  22,  1943,  the  Defense   Supplies   Cor- 
poration W'rote  a  letter  of  instructions  to  the  Capitol 
Chevrolet  Company,  in  which  the  Government  agency 
instructed  the  Capitol  Chevrolet  Company  as  follows: 
*'You  are   requested  not  to   permit  any   one  to 
enter   the   warehouse   premises   where   tires   are 
stored  for  account  of  this  corporation  for  any 
reason    whatsoever,    other    than    authorized    ap- 
praisei*s  or  properly  identified  employees  of  this 
Corporation. ' ' 


At  the  time  of  this  letter  the  Capitol  Chevrolet  Com- 
pany was  operating  eleven  wai-ehouses  in  Sacramento 
in  every  conceivable  kind  of  vacant  space. 

The  Defense  Supplies  Corporation  decided  to  con- 
solidate the  stora,ge  of  tires  in  one  building.  A  large 
wooden  building  located  in  West  Sacramento  was 
available  for  that  purpose. 

^^Said  warehouse  known  as  the  *Ice  Palace'  was 
leased  by  defendant  Capitol  Chevrolet  Company 
from  Clvde  W.  Henrv  and  Constantine  Parella 
for  use  as  a  warehouse  for  the  storage  of  tires, 
after  inspection  of  said  ^Ice  Palace'  by  plaintiff 
prior  to  said  lease  and  with  the  consent,  approval 
and  authorization  of  plaintiff  for  the  leasing  of 
said  premises  and  their  use  for  the  storage  of 
tires  and  tubes." 

^  (Finding  of  Fact  IV-A,  Tr.  p.  80.) 

The  lease  between  Capitol  Chevrolet  Company  and 
Appellant  Henry  and  Constantine  Parella  was  dated 
March  1,  1943  and  contained,  among  others,  the  fol- 
lowing provisions: 

^Hhat  no  alterations,  repair  or  change  w^hatever 
shall  be  made  in  or  about  said  leased  premises 
without  the  written  consent  of  the  Lessor." 
(Plaintiff's  Exhibit  6,  Tr.  p.  328.) 

Said  Lessor  had  the  right 

^^at  all  times  during  the  term  of  this  lease  to 
enter  said  leased  premises  for  the  purpose  of  ex- 
amining or  inspecting  the  same  and  of  making 
such  re])airs  or  alterations  therein  or  in  other 
parts  of  said  building  as  said  Lessor  shall  deem 


necessary  in  connection  Avitli  said  premises  or  said 
building/'    (Plaintiff's  Exhibit  6,  Tr.  p.  331.) 

On  the  same  date,  March  1,  1943,  the  Defense  Sup- 
plies Corporation  addressed  a  letter  to  the  Lawrence 
Warehouse  Company  approving  storage  in  the  so- 
called  ^^Ice  Palace/'  (Plaintiff's  Exhibit  7,  Tr. 
p.  310.) 

Thereafter  the  Defense  Supplies  Corporation  pre- 
pared a  list  of  ^^Men  Eligible  to  Enter  DSC  Ware- 
house". That  list  included  the  President  of  Capitol 
Chevrolet  Company,  the  warehouse  foreman  em- 
ployed by  Capitol  Chevrolet  Company,  the  chief  tire 
appraiser  employed  by  Defense  Supplies  Corporation, 
the  real  estate  operator  who  had  negotiated  the  lease 
betw^een  Capitol  Chevrolet  Company  and  the  owners; 
the  owners  of  the  property,  the  Supervisor  of  Capitol 
Chevrolet  Company;  and  9  individual  tire  pilers 
and  stackers,  all  employed  by  Capitol  Chevrolet  Com- 
pany. No  officer  or  employee  of  the  Lawrence  Ware- 
house Company  was  named  on  that  list.  No  officer  or 
employee  of  Lawrence  Warehouse  Company  was 
named  in  the  previous  letter  of  instructions  of 
January  22,  1943,  from  Defense  Supplies  Corporation 
to  Capitol  Chevrolet  Company.  (Plaintiff's  Ex- 
hibit 9.)  On  January  22,  1943,  the  Defense  Supplies 
Corporation  directed  a  letter  to  Lawrence  Warehouse 
Company  in  which  they  advised  the  Lawrence  Ware- 
house Company  that  Mi*.  Kenyon  of  the  Capitol 
C;hevrolet  Company  had  been  instructed  to  j)ermit  no 
one  to  enter  the  warehouse  premises  where  tires  w^ere 


stored  for  the  account  of  the  corporation  other  than 
authorized  appraisers  or  properly  identified  employees 
of  the  Defense  Supplies  Corporation. 

The  Defense  Supplies  Corporation  desired  that  the 
premises  and  the  tires  stored  therein  be  guarded 
twenty-four  hours  a  day  and  aj)})roved  of  the  Burns 
Detective  Agency  as  an  independent  agency  to  fur- 
nish such  guards.  The  Lawrence  Warehouse  Com- 
pany employed  the  Burns  Detective  Agency  and  paid 
for  the  w^atchmen,  and  the  Defense  Supplies  Corpora- 
tion reimbursed  the  Law^rence  Warehouse  Company. 
(Tr.  pp.  284-5-6.) 

In  its  statement  of  the  facts  (Brief  for  Appellee, 
p.  3),  the  Defense  Supplies  Corporation  states  that 
while  the  Appellant  McGrew  was  using  an  acetylene 
torch  in  cutting  uj)  a  steel  tank  in  the  engine  room 
adjoining  the  w^arehouse  premises,  a  fire  started  in 
the  engine  room  and  spread  to  the  main  building 
where  the  tires  and  tubes  w^ere  stored.  The  only  testi- 
mony upon  the  question  is  that  of  McGrew  and  his 
testimony  is  that  he  neither  saw  nor  smelled  any  evi- 
dence of  fire  at  the  time  he  was  using  the  torch  and 
that,  when  he  first  obsen^ed  the  fire,  it  was  some 
eighteen  feet  from  the  spot  where  he  had  previously 
used  the  torch  (Tr.  pp.  240-241),  and  was  in  the 
southeast  corner  of  the  engine  room.  (T.  p.  248.)  He 
had  no  idea  of  the  source  of  the  fire.  (Tr.  p.  249.) 

The  othei-  witness,  w^ho  saw  the  fire  in  its  early 
stage,  was  Mi*.  Kissell,  the  Burns  watchman.  He  first 
saw  it  about  ten  feet  east  of  the  concrete  fire  wall  on 
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the  south  end  of  the  storage  building,  that  is  to  say, 
about  ten  feet  east  of  the  engine  room  and  in  the  stor- 
age building.    (Tr.  p.  298.) 

The  trial  Court  evidently  did  not  believe  the  tes- 
timony of  McGrew  or  Kissell,  notwithstanding  that 
Kissell  was  the  plaintiff's  witness  and  the  fact  that 
it  was  the  only  testimony  in  the  record  relating  to  the 
place  at  which  the  fire  started.  The  trial  Court  as- 
sumed that  McGi'ew's  use  of  the  torch  caused  the  fire 
and  then  upon  this  assumption  premised  that  the  use 
of  the  torch  was  negligent. 


B.     THE  ISSUES. 

THAT  CERTAIN  OF  THE  FINDINOS  OF  FACT  ARE  CONFLICT- 
ING AND  ARE  OPPOSED  TO  EACH  OTHER  AND  THEREFORE 
CANNOT  SUPPORT  THE  CONCLUSIONS  OF  LAW  OR  THE 
JUDGMENT.  4 

In  its  statement  of  the  issues  raised  by  Appellant,  1 
Lawrence  Warehouse  Company  (Brief,  p.  5),  Appel- 
lee, Defense  Supplies  Corporation,  fails  to  mention 
the  contention  that  certain  of  the  findings  of  fact  are 
confiicting  and  opposed  to  each  other  and,  therefore, 
cannot  support  the  conclusions  of  law  based  thereon 
or  the  judgment.  This  issue,  argued  in  Aj)pellant's 
Opening  Brief  at  pages  14,  15  and  16,  is  also  ignored 
in  the  argument  presented  by  Appellee,  Defense  Sup- 
plies Corporation.  We  believe  the  argument  to  be 
sound  and  that  it  disposes  of  Appellee's  case,  but,  in 
view  of  the  fact  that  it  is  not  disputed,  we  will  pass 
the  point  without  further  comment. 


THERE  IS  NO  EVIDENCE  OF  ACTUAL  NEGLIGENCE  ON  THE 
PART  OF  LAWRENCE  WAREHOUSE  COMPANY. 

In  its  brief,  Appellee  does  not  argue  that  there  was 
any  substantial  evidence  of  actual  negligence  on  the 
part  of  Lawrence  Warehouse  Company. 


LAWRENCE  WAREHOUSE  COMPANY  IS  NOT  LIABLE  AS  PRIN- 
CIPAL FOR  AN  ACT  OF  ITS  AGENT  OUTSIDE  THE  SCOPE 
OF  THE  AGENT'S  AUTHORITY. 

As  an  attempted  answer  to  that  portion  of  the 
brief  of  Lawrence  Warehouse  Company  in  which  it 
was  argued  that  there  was  no  substantial  evidence  of 
such  negligence,  the  Appellee,  Defense  Supplies  Cor- 
poration, now  argues  that: 

(a)  Capitol    Chevrolet    Company   was    negli- 
l        gent  in  permitting  the  entry  of  McGrew ; 

(b)  Capitol  Chevrolet  was  an  agent  of  Law- 
rence Warehouse  Company  for  the  storage  of 
tires ; 

(c)  Lawrence  Warehouse  Company  was  there- 
fore liable  as  principal  for  the  negligence  of  its 
agent  Capitol  Chevrolet. 

In  support  of  this  theory,  the  Defense  Supplies  Cor- 
poration relies  upon  California  Civil  Code,  section 
2338,  which  provides: 

^^A  principal  is  responsible  to  third  persons  for 
the  negligence  of  his  agent  in  the  transaction  of 
the  business  of  the  agency,  including  wrongful 
acts  conimitted  by  such  agent  in  and  as  part  of 
the  transaction  of  such  business,  and  for  his  will- 
ful omission  to  fulfill  the  obligations  of  the 
principal. ' ' 
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ARGUMENT. 

There  are  several  answers  to  the  argument  so  ad- 
vanced by  Defense  Supplies  Corporation: 

First:  It  is  not  supported  by  the  Findings  of 
Fact.  There  is  no  finding  that  the  acts  of  Capitol 
Chevrolet  Company,  which  are  alleged  to  have  consti- 
tuted negligence,  were  performed  by  that  company 
as  an  agent  of  Lawrence  Warehouse  Company  or  that 
the  acts  w^ere  within  the  scope  of  the  agency. 

In  Finding  III  (Tr.  p.  79),  the  Court  finds  that 
the  Defendant  McGrew  negligently  operated  an 
acetylene  torch  and  set  fire  to  the  premises. 

Finding  IV  sets  forth  that  McCrew  was  given  per- 
mission by  the  Defendant  Henry  to  enter  the  prem- 
ises and  remove  the  tank. 

In  Finding  V,  the  Court  found  that  Defendants 
Lawrence  Warehouse  (Company  and  Capitol  Chevro- 
let Company  failed  and  omitted  to  exercise  reason- 
able care  and  that  said  defendants  negligently  per- 
mitted the  use  of  the  torch  on  the  premises  and 
negligently  failed  to  see  that  the  torch  was  used  in 
the  proper  manner.  The  finding  concludes  that,  by 
reason  of  such  negligence  and  carelessness,  the  prem- 
ises and  the  plaintifi's  goods  were  consumed  and  de-j 
stroyed  by  fire.  I 

In  Finding  VI,  the  Court  found  that  the  negligence 
of  McGrew,  T^awrence  and  Capitol  Chevrolet  con- 
curred and  joined  together  to  destroy  the  plaintiff's 
goods. 


It  will  be  immediately  noted  that  there  is  no  find- 
ing that  Lawrence  Warehouse  Company  is  charged 
as  principal  for  the  acts  of  its  agent.  It  is  elementary 
that  if  the  principal  is  to  be  charged  with  the  acts  of 
its  agent,  the  (\:)urt  must  first  find  that  the  acts  of 
the  agent  were  within  the  scope  of  the  agent's  au- 
thority. No  such  finding  was  made  by  the  Court  in 
the  present  case. 

Second:  The  Court  could  make  no  finding  that  the 
Capitol  Chevrolet  in  permitting  McGrew  to  en- 
ter the  engine  room  was  acting  within  the 
scope  of  the  agent's  authority  for  the  reason  that 
the  act  of  Capitol  Chevrolet  in  jjermitting  McGrew 
to  enter  the  engine  I'oom  on  behalf  of  the  owner 
to  remove  the  tank  owned  by  the  owner  was  an  act 
performed  by  Capitol  Chevrolet  Company  in  its  rela- 
tionship of  tenant  and  not  an  act  performed  in  the 
scope  of  its  authority  as  custodian  of  the  stored  tires. 
Heretofore  we  have  set  forth  the  pertinent  provisions 
of  the  lease  between  Capitol  Chevrolet  Company  and 
the  owner  of  the  premises.  The  evidence  is  clear 
the  Capitol  Chevrolet  Company  permitted  McGrew 
to  enter  the  engine  room  only  after  obtaining  approval 
of  Mr.  Turner,  the  real  estate  agent  representing  the 
owners,  and  also  one  of  the  x>ersons  w^ho  was  on  the 
list  of  persons  authorized  by  the  Defense  Supplies 
Corporation  to  enter  the  premises.  His  purpose  in 
entering  the  ])remises  had  nothing  whatever  to  do 
with  the  adjoining  building  in  which  tires  were  stored. 
It  was  solely  for  the  purpose  of  removing  a  tank 
belonging  to  the  owner  of  the  premises.    In  making 
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this  statement,  we  have  taken  the  evidence  most  favor- 
able to  Defense  Supplies  Corporation.  It  was  the 
contention  of  the  Capitol  Chevrolet  Company  that 
they  neither  permitted  nor  knew  of  the  intent  or  pur- 
pose to  use  an  acetylene  torch.  The  Capitol  Chevro- 
let contended  that  the  only  authorization  given 
by  them  was  an  authorization  to  permit  Mr.  Tony 
Sanchez  and  two  of  his  men  to  enter  and  remove  pipe 
and  equipment  (Tr.  p.  339),  and  it  is  clear  from  the 
testimony  of  Mr.  Henry  that  the  pipe  and  equipment 
referred  to  on  the  card  were  removed  several  days 
before  the  tire.  (Tr.  p.  178.)  The  Defense  Supplies 
Corporation  authorized  the  Capitol  Chevrolet  Com- 
pany to  enter  into  the  lease  with  Henry  and  Parella. 
In  accordance  with  the  terms  of  the  lease  Defense 
Supplies  Corporation  authorized  Capitol  Chevrolet 
Company  to  permit  Henry,  Parella  and  their  real 
estate  agent  to  enter  the  premises.  (Plaintiff's  Exhibit 
10,  Tr.  p.  340.)  The  Defense  Supplies  Corporation 
contends  that  McGrew  entered  the  premises  with  the 
approval  of  the  Capitol  Chevrolet  Company.  If  so, 
that  approval  was  given  under  the  terms  of  the  lease 
and  after  authorization  by  the  agent  of  the  owners. 
That  authority  was  not  given  as  agent  of  Lawrence 
Warehouse  Company  nor  did  the  act  of  entering  or 
removing  the  tank  have  an}i:hing  whatsoever  to  do 
with  the  authority  of  Capitol  Chevrolet  Company  as 
a  custodian  of  the  goods.  The  act  of  requesting  au- 
thority of  the  owner  indicates  perfectly  clearly  that 
(Vipitol  Chevi'olet  was  acting  ])ursuant  to  the 
terms  of  the  lease  and  not  pursuant  to  any  agency 
agreement  with  Lawrence  Warehouse  Company. 
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There  is  a  discussion  of  the  authorities  in  the  case 
of  Silverado  Steamship  Company  v.  Prendergast,  31 
Fed.  (2d)  225,  226,  by  the  Circuit  Court  of  Appeals 
of  this  Circuit  in  which  the  Court  states  the  rule  as 
follows : 

^^ Generally  a  principal  is  liable  for  his  agent's 
torts  only  if  they  are  committed  while  the  agent 
is  carrying  on  his  principars  business.  If  the 
agent  steps  aside  from  that  business  to  promote 
purposes  of  his  own  having  no  connection  with 
his  employer's  business,  the  relation  of  agency  is 
for  the  time  being  and  to  that  extent  suspended." 

Appellee  attempts  to  answer  this  recognized  rule  by 
stating  that  the  admitted  lack  of  knowledge  by  Law- 
rence Warehouse  Company  of  the  entry  of  McOrew 
could  not  relieve  it  of  liability  for  the  alleged  negli- 
gence of  its  agent.  (Appellee's  Brief,  p.  27.)  It  is,  of 
course,  apparent  that  there  were  no  circumstances 
sufficient  to  put  Lawrence  on  inquiry. 

*^In  the  absence  of  circumstances  sufficient  to  put 
the  principal  on  inquiry,  the  principal  is  not 
responsible  for  the  torts  of  his  agent  which  were 
committed  outside  of  the  course  of  the  agent's 
authority,  on  the  grounds  that  the  principal  by 
the  exercise  of  diligence  could  have  discovered 
the  agent's  misconduct  in  time  to  avoid  injury 
to  a  third  person." 

3  6\e7.  .S\,  p.  190; 

California  Civil  Code,  section  2339. 

Third:  The  Appellee,  Defense  Supplies  Corpora- 
tion, by  its  own  acts  defined  specifically  the  duties  of 
the  Lawrence  Warehouse  Company  in  connection  with 
this  particular  warehouse. 
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(1)  Defense  Supplies  Corporation  inspected  and 
approved  the  premises  for  the  storage  of  tires; 

(2)  Defense  Supplies  Corporation  authorized 
Capitol  Chevrolet  Company  to  lease  the  premises; 

(3)  Defense  Supplies  Corporation  specifically 
designated  by  name  the  persons  who  could  enter  the 
premises,  excluding  any  officer  or  emx)loyee  of  Law- 
rence Warehouse  Com])any.  It  instructed  Lawrence 
Warehouse  Compan}^  to  employ  an  independent 
agency  to  supply  watchmen  (and  approved  the  par- 
ticular watchmen  employed  and  paid  for  those  w^atch- 
men)  as  the  only  act  to  be  performed  by  Lawrence 
Warehouse  Company  on  the  premises. 

In  its  brief,  at  pages  27  and  28,  Defense  Supplies 
Corporation  argues  as  follows : 

^* Lawrence  further  states,  on  page  7  of  its  brief, 
that  Capitol  received  instructions  directly  from 
appellee.  This  is  directly  contrary  to  the 
evidence  which  shows  that  written  instruc- 
tions regarding  storage  of  the  goods  were  de- 
livered to  Lawrence  at  the  time  of  the  execution 
of  the  storage  agreement.  (Tr.  p.  105).  There 
w^as  evidence  that  ap])ellee  gave  Capitol  written 
instructions  regarding  the  admission  of  persons 
to  the  premises  (Tr.  pp.  191-192),  but  similar  in- 
structions were  given  at  the  same  time  to 
Lawrence.    (Tr.  pp.  205-206.) 
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Our  statement  that  Capitol  received  its  instructions 
directly  from  Defense  Supplies  (^orj)oration  is  not 
directly  contrary  to  the  evidence.  Plaintiff's  Exhibit 
9  was  admittedly  received  directly  from  the  Defense 
Supplies  Corporation.    Plaintiff's  Exhibit  13,  which 
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was  a  letter  written  by  Defense  Supplies  Corporation 
to  Lawrence  Warehouse  Coni})any  on  the  same  day, 
advised  Lawrence  that  specific  and  direct  instructions 
had  been  given  to  Mr.  Gordon  Kenyon  of  Capitol 
Chevrolet  Company.  The  instructions  contained  in 
Plaintiff's  Exhibit  9  could  not  be  more  specific. 

*^You  are  requested  not  to  permit  any  one  to 
enter  the  w^arehouse  premises  *  *  *  for  any  rea- 
son whatsoever  other  than  authorized  ap- 
praisers or  properly  identified  employees  of  this 
Corporation. 


?? 


What  better  words  of  exclusion  could  be  used,  we 
cannot  conceive.  These  instructions  were  given  prior 
to  the  lease  by  Capitol  Chevrolet  of  the  Ice  Palace. 
When  the  Defense  Supplies  Corporation  approved 
the  leasing  of  the  Ice  Palace  by  Capitol  Chevrolet, 
it  made  assurance  doubly  sure  by  handing  to 
Capitol  Chevrolet  a  list  of  specifically  named 
persons  authorized  by  Defense  Supplies  Corporation 
to  enter  the  premises.  (Plaintiff^s  Exhibit  10,  Tr. 
p.  340.) 

Thus  Defense  Supplies  Corporation  did  deal  di- 
rectly with  the  actual  custodian  and  did  give  the 
actual  custodian  specific  instructions.  It  also  gave 
Lawrence  Warehouse  Company  specific  instructions 
and  those  instructions  w^ere  to  hire  independent 
watchmen.  It  approved  of  the  Burns  Detective 
Agency  as  an  independent  agency  to  fui-nish  watch- 
men and  those  watchmen  were  hired  by  Tiawrence  and 
Lawrence  was  reimbursed  by  Defense  Supplies 
Corporation   for  their  employment.    By  authorizing 
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the  leasehold  and  by  autliorizing  Capitol   Chevrolet 

directly  to  permit  the  owners  of  the  premises  to  enter 
under  the  terms  of  the  lease,  Defense  Supplies  Cor- 
poration, not  Lawrence,  authorized  the  agent  of 
Lawrence  to  perform  an  act  outside  of  the  scope  of  the 
agency  w^ith  Lawrence. 


COULD  THE  ALLEGED  NEGLIGENCE  OF  LAWRENCE  WARE- 
HOUSE COMPANY  HAVE  BEEN  A  PROXIMATE  CAUSE  OF 
THE  DAMAGE? 

While  Appellee  pur])orts  to  answ^er  the  contention 
of  this  Appellant  that  the  negligence  of  Lawrence  as 
found  by  the  trial  Court  was  passive  and  could  not 
therefore  be  concurrent  with  an  active  negligence  to 
support  the  judgment  (Appellant's  Op.  Brief, 
pp.  13-14;  Appellee's  Brief,  pp.  29-30),  it  cannot 
escape  its  own  admission  that  ^^Here  the  loss  was 
caused  by  the  use  of  an  acetylene  torch  on  the 
premises."  (Appellee's  Brief,  pp.  9,  17.)  It  relies 
on  this  ^^ cause"  to  avoid  its  further  admission  that 
Appellants  w^ould  be  relieved  of  liability  for  loss  re- 
sulting from  a  ^* known  defect  in  the  premises",  (Id. 
p.  9),  or  ^' where  a  bailor  has  knowledge  of  conditions 
under  which  the  goods  are  stored."  (Id.  p.  17.)  It 
will  be  recalled  by  the  Court  that  counsel  for  Appel- 
lee stated,  and  the  Court  found  (Tr.  pp.  110-111; 
Finding  of  Fact  IV-A,  p.  80),  that  an  employee  of 
Appellee  insi)ected  the  ])remises  and  had  authorized 
their  use  under  lease.  The  contract  (Plaintiff's  Ex- 
hibit 1,  Tr.  p.  310)  between  Lawrence  and  Appellee 
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provided  for  storage  in  tlie  lee  Palace.  It  would  be 
futile  for  Appellee  to  argue  that  it  was  not  charged 
with  knowledge  of  the  conditions  of  the  Ice  Palace. 

Defense  Supplies  Corporation  also  instructed  ex- 
actly who  was  to  be  upon  the  premises  and  no  one 
was  permitted  on  the  premises  except  the  pei*sons 
named  by  Defense  Supplies  Corporation  in  Plaintiff's 
Exhibit  10  and  the  ajjproved  watchman.  Those  per- 
sons were  at  lunch  when  the  fire  started  except 
only  the  Burns  watchman.  If  tliere  were  insufficient 
persons  to  attempt  to  control  the  fire,  the  fault  was 
the  fault  of  the  Defense  Supplies  Corporation  and 
not  of  Lawrence  Warehouse  Company. 

The  finding  that  Lawrence  and  Capitol  Chevrolet 
omitted  to  provide  adequate  protection  for  the 
premises  or  to  use  reasonable  care  for  the  protection 
and  preservation  of  the  goods  is  clearly  error.  The 
Warehouse  Company  and  the  Capitol  Chevrolet  did 
what  they  were  instructed  to  do  by  Defense  Supplies 
Corporation. 

The  Appellee  relies  upon  the  case  of  Eiinkle  v. 
Southern  Pacific  MiUing  Co.,  184  Cal.  714.  As  the 
Court  states  at  page  719,  that  case  turned  upon  the 
liability  of  the  defendant  for  employing  an 
^'employee  whom  it  knew  was  not  competent  *  *  *  to 
be  placed  in  charge  of  his  warehouse  and  the  property 
of  the  plaintiff  therein".  There  is  no  such  issue  in 
the  present  case. 

In  Taylor  v.  Oakland  Scavenger  Co.,  the  Court 
held  that  the  school  authorities  had  a  duty  to  super- 
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vise  the  children  and  to  actively  enforce  the  rales 
and  regulations.  The  child  was  injured  at  a  time  when 
she  was  following  the  specific  instructions  given  to 
her  by  the  teachei*.  The  injury,  therefore,  resulted 
from  two  active  acts  of  negligence. 

In  the  Westover  case,  the  negligence  for  which  the 
city  was  charged  was  permitting  a  defect  in  the  street 
— one  which  could  be  reasonably  anticipated  to  cause 
the  type  of  injury  suffered  in  that  case. 

In  the  Mosley  case,  also  cited  by  Defense  Supplies 
Corporation  in  its  brief,  the  Court  held  that  the  de- 
fendant could  reasonably  liave  foreseen  the  risk  in- 
herent in  wrongfully  stacking  the  milk  crates  along- 
side a  playground. 

In  the  case  at  bar,  the  Tiawrence  Warehouse  Com- 
pany could  not  possibly  have  foreseen  that  the  Capitol 
Chevrolet  would  permit  McGrew^  to  enter  the 
premises  with  a  blow  torch,  or  that,  if  so  permitted, 
McGrew  would  negligently  use  the  torch. 

At  page  28  of  its  brief.  Appellee  suggests  that  this 
Appellant  argues  that,  because  it  supplied  watchmen, 
^4t  is  therefore  relieved  from  liability  for  the  acts 
of  its  agent''.  We  are  unable  to  find  any  such  argu- 
ment in  the  brief  submitted  by  this  Appellant.  The 
argument  of  Appellant  in  this  connection  is  set  forth 
on  page  9  of  its  brief. 
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CONCLUSION. 

We  therefore  respectfully  submit  that  there  is  no 
evidence  in  the  record  to  support  a  finding  that  the 
Lawrence  Warehouse  Company  was  negligent;  that 
the  brief  filed  on  behalf  of  Appellee  proceeds  not 
upon  the  assumption  that  liawrence  was  itself  negli- 
gent but  upon  the  proposition  that  an  agent  of  Law- 
rence Warehouse  Company  was  negligent,  and  that 
Lawrence  Warehouse  Company  was  responsible  for 
the  act  of  its  agent;  that  there  is  no  evidence  in  the 
record  to  support  a  finding  that  Capitol  Chevrolet 
was  negligent;  and  that  there  was  no  finding  of 
fact  or  evidence  to  support  a  finding  of  fact 
that  if  Capitol  Chevrolet  was  negligent,  its  negligence 
consisted  of  an  act  within  the  scope  of  its  agency. 
That  the  finding  of  fact  that  the  loss  was  caused 
by  the  affirmative  act  of  McGrew  is  directly  opposed 
to  and  contrary  to  the  finding  of  fact  that  the  loss 
resulted  from  concurrent  negligence  of  McGrew^,  Law^- 
rence  and  Capitol  Chevrolet  and  is  also  contrary  to 
the  finding  that  the  loss  resulted  from  the  negligence 
of  Capitol  Chevrolet  and  Lawrence  Warehouse  Com- 
pany. That  the  negligence  of  Lawrence  Warehouse 
Company,  as  found  by  the  Court,  and  the  negligence 
of  McGrew,  as  found  by  the  Court,  cannot  as  a  matter 
of  law  or  of  fact  support  a  finding  that  the  concurrent 
negligence  of  both  resulted  in  the  loss,  for  the  reason 
that  the  affirmative,  ])ositive  act  of  McGrew  was  found 
to  be  the  proximate  cause  of  the  damage  and  that  a 
proximate,  affirmative  act  cannot  as  a  matter  of  law 
concur  with  a  mere  passive  failure  to  act. 
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It  is  also  submitted  that  the  evidence  in  this  case 
is  directly  contrary  to  the  Court's  findings  of  fact 
with  respect  to  the  negligence  of  this  Appellant  and 
that  the  conclusions  of  law  are  not  supported  by  the 
findings  of  fact  and  are  contrary  to  said  findings 
and  that  the  judgment  of  the  trial  Court  should  be 
reversed. 

Dated,  San  Francisco, 
September  29, 1947. 

Respectfully  submitted, 

W.  R.  Wallace,  Jr., 
W.  R.  Ray, 

Williamson  &  Wallace, 
Attorneys  for  Appellant 
Lawrence  Warehouse 
Company. 


No.  11,418. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


LAWRENCE   WAREHOUSE    COMPANY    (a   corporation), 


vs. 


DEFENSE  SUPPLIES  CORPORATION, 


CAPITOL    CHEVROLET    COMPANY    (a   corporation), 


vs. 


DEFENSE  SUPPLIES  CORPORATION, 
V.  J.  McGREW, 


vs. 


DEFENSE  SUPPLIES  CORPORATION, 


DEFENSE  SUPPLIES  CORPORATION, 

vs. 
CLYDE  W.  HENRY, 


Appellant, 

Appellee. 
Appellant, 

Appellee. 
Appellant, 

Appellee. 

Appellant, 
Appellee. 


REPLY  BRIEF  OF  APPELLANT,  CAPITOL 
CHEVROLET  COMPANY. 


Morris  Lavine,  mw^  r,  v^RIEN, 

619  Bartlett  Building,  Los  Angeles   l^T^  OtBRK 
Attorney  for  Appellant  Capitol  Chevrolet  Company. 

Parker  &  Ccwpany,  Law  Printers,  Los  Angeles.     Phone  TR.  5206. 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Bartholomai  v.  Owl  Drug  Co.,  42  Cal.  App.  (2d)  38 10,  13,  16 

Briggs  V.  Oliver,  4  Hurl.  &  Colt.  403 15 

Brill  V.  Miller,  140  App.  Div.  Rep.  (N.  Y.)  602 2 

Brooks  V.  Somerville,  106  Mass.  271 14 

Cornman  v.  E.  C.  R.  Co.,  4  H.  &  N.  781,  L  R.,  3  App.  Cas.  1155, 

99  Mass.  612 15 

Cotton  V.  Wood,  8  C.  B.  (NV  S.)  568 14 

Denny  v.  Williams,  5  Allen  1 14 

Erie  v.  Tompkins,  304  U.  S.  64 7,  8 

Illinois  Central  R.  R.  Co.  v.  Benton,  69  111.  174 14 

International  S.  S.  Co.  v.  Fletcher  Co.,  296  Fed.  855 5 

Lancashire  Shipping  Co.  v.  Morse  Dry  Dock  &  Repair  Co.,  43 

F.  (2d)  750 6 

McCaig  V.  Erie  R.  R.  Co.,  8  Hun.  599,  104  Mass.  71 15 

Reliance  Insurance  Co.  v.  Pohlking,  19  N.  E.  906 5 

Roberts  v.  Gurney,  120  Mass.  33,  15  Wall.  537 14 

Runkle  V.  Southern  Pacific  Milling  Co.,  184  Cal.  714 20 

Scott  V.  National  Bank,  72  Pa.  471 14 

Smith  V.  Leavenworth,  15  Kan.  81 14 

Toomey  v.  L.  etc.  R.  R.  Co.,  3  C.  B.  (N.  S.)   146 15 

United  States  v.  Todd,  53  F.  (2d)   1025 6 

Woo  Jan,  Ex  parte,  228  Fed.  925 3 

Statutes 

California  Warehouse  Receipt  Act,  Sec.  21   (Deering's  Cal.  Gen. 
Laws,  Act  9059) 5 

Textbooks 

3  Corpus  Juris  Secundum,  p.  899 2 

Shearman  &  R.  on  Negligence,  pars,  8-9 14 

Shearman  &  R.  on  Negligence,  Sec.  10 14 

Shearman  &  R.  on  Negligence,  Sec.  11 15 

Shearman  &  R.  on  Negligence,  Sec.  12 15 

Wharton  on  Negligence,  pars.  576-597 14 


No.  11,418. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


ft 


LAWRENCE   WAREHOUSE    COMPANY    (a   corporation), 


vs. 


DEFENSE  SUPPLIES  CORPORATION, 


CAPITOL    CHEVROLET    COMPANY    (a   corporation), 

vs. 

DEFENSE  SUPPLIES  CORPORATION, 

V.  J.  McGREW, 

vs. 
DEFENSE  SUPPLIES  CORPORATION, 


DEFENSE  SUPPLIES  CORPORATION, 

vs. 
CLYDE  W.  HENRY, 


Appellant, 

Appellee. 

Appellant, 

Appellee. 
Appellant, 

Appellee. 

Appellant, 

Appellee. 


REPLY  BRIEF. 


To  the  Honorable  Judges  Denman,  Healy  and  Bone: 

The  appellant,  Capitol  Chevrolet  Company,  pursuant  to 
leave  granted,  herewith  files  its  Reply  Brief. 

The  appellant,  Capitol  Chevrolet  Company,  first  desires 
to  supply  the  answers  to  questions  asked  by  the  Court 
during  the  oral  argument  on  this  appeal  and  to  other 
questions  asked  during  the  argument  on  the  appeal  of  the 
appellee  herein  against  the  judgment  in  favor  of  Henry. 


— 2— 

Appellants  also  wish  to  answer   matters   contained  in 
Appellee's  Brief,  both  factually  and  as  to  matters  of  law. 

In  the  afternoon  session,  after  the  submission  of  the 
cases  against  Lawrence  Warehouse  Company  and  Capi- 
tol Chevrolet  Company,  and  during  argument  on  the  sepa- 
rate appeal   of  the   Defense   Supplies   Corporation   from    , 
judgment  in  favor  of  Clyde  Henry,  Mr.  Miller,  counsel 
for   Defense   Supplies   Corporation,   while   not  conceding 
that  the  lease  between  Capitol  Chevrolet  Company  and  the 
owners,  Henry  &  Parella,  exonerated  the  Capitol  Chevro- 
let   Company    and    the    Lawrence    Warehouse    Company  4 
nevertheless  took  the  position  and  conceded  that  paragraph 
10  [R.  331]  gave  permission  to  the  landlord  at  all  times 
to  enter  upon  the  premises  not  only  for  the  purpose  of 
examining  and  inspecting  the  same,  but  also  to  make  such  | 
repairs  and  alterations^  therein  or  any  other  part  of  the 


^Alteration  is  defined  as  follows: 

In  3  C.  J.  S.,  p.  899,  in  defining  ''alteration"  it  is  said : 

"As  applied  to  buildings,  a  change  or  substitution  in  a 
substantial  particular  of  one  part  of  a  building  for  a  building 
different  in  that  particular ;  a  change  or  changes  within  the 
superficial  limits  of  an  existing  structure ;  and  installation  that 
becomes  an  integral  part  of  the  building  and  changes  its  struc- 
tural quality ;  a  substantial  change  therein ;  a  varying  or  chang- 
ing the  form  or  nature  of  such  building  without  destroying  its 
identity." 

In  Brill  v.  Miller,  140  Appellate  Division  Reports,  New  York, 
at  pages  602,  605,  "alteration"  is  defined,  in  relation  to  build- 
ings, as : 

"This  will  amount  to  much  more  than  a  mere  'alteration.' 
which  is  generally  understood  as  meaning  a  change  or  changes 
within  the  superficial  limits  of  an  existing  structure,  or  a 
change  of  form  or  state  which  does  not  affect  the  identity  of 
the  subject.     (Century  Diet.;  Black  River  Imp.  Co.  v.  Holl- 
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building  as  said  landlord  shall  deem  necessary,  and  he 
took  the  position  further  that  if  the  Court  agreed  that 
the  landlord  had  that  right  and  that  his  men  in  entering 
the  premises  did  so  because  of  that  right,  that  then  he 
sought  to  hold  Henry  liable. 

Judge  Bone  asked,  during  the  course  of  this  argument, 
to  clarify  just  how  McGrew  came  upon  the  premises. 

The  testimony  shows  that  McGrew  had  got  a  card  from 
Mr.  Henry  [Exhibit  8 — R.  339]  giving  instructions  to  the 
watchmen  at  the  Ice  Palace  to  allow  bearer,  Mr.  Tony 
Sanchez,  to  enter  with  his  two  men  to  remove  pipe  and 
equipment  [R.  339].  It  was  signed  Clyde  Henry,  the 
owner   [R.  339].     Henry  was  listed  as  one  of  the  part- 


way, 87  Wis.  590;  Davenport  v.  Magoon,  13  Ore.  7;  Warren 
R.  R.  Co.  V.  State,  29  N.  J.  L.  353.)" 

In  Ex  Parte  Woo  Jan,  228  Fed.  Reporter  925,  at  page  941,  it 
is  said : 

"But  the  word  'alter'  is  itself  broad  enough  to  cover  a 
mere  addition.  In  3  Enc.  L.  &  P.,  p.  2)?>2i,  it  is  defined  to 
mean  'to  make  a  thing  different  from  what  it  was.'  Now,  a 
thing  is  made  different  from  what  it  was  when  nothing  more 
is  done  than  to  add  something  to  it.  So  in  2  C.  J.  1166.  one 
of  the  definitions  given  of  this  word  is  'to  add  to,'  in  support 
of  which  is  cited  Adams  v.  Shelhyville,  154  Ind.  467,  486, 
57  N.  E.  114,  49  L.  R.  A.  797,  77  Am.  St.  Rep.  484;  Atty. 
Gen.  V.  Atty.  Gen.,  20  Ont.  222,  247.  In  Adams  v.  Shelhy- 
ville, he  court  said : 

'Alter'  is  to  'make  otherwise.'   Wehster's  Int.  Diet.  *  *  * 
From  the  power  to  alter  is  necessarily  implied  the  power 
to  add  to  or  diminish.' 
And  in  Atty.  Gen.  v.  Atty.  Gen.,  Boyd,  J.,  said : 

"But  even  in  rigorous  construction  'to  alter'  would  in- 
clude 'to  add.'  Alteration  may  be  by  addition  or  sub- 
traction.' " 

It  is  plainly  evident  that  the  removal  of  the  tank  was  an  alteration 
authorized  by  the  lease  which  the  government  approved. 
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owners  of  the  premises  entitled  to  enter  it  on  plaintiff's 
Exhibit  10  [R.  340]  for  the  purposes  set  forth  in  the 
lease.  The  lease  gave  him  power  to  make  alterations  as 
he,  Henry,  ''shall  deem  necessary"  [R.  331].  When  this 
card  was  presented  to  Mr.  Kenyon  he  did  not  grant  the 
permission  until  he  called  ]\Ir.  Turner,  who  in  turn  was 
the  realtor  and  a  person  also  listed  on  plaintiff's  Exhibit 
10,  and  who  was  the  representative  of  the  owners  Mr. 
Henry  and  Mr.  Parella  [R.  336]. 

It  is  interesting  to  note  that  McGrew  testified  that 
when  he  and  Mr.  Sanchez  first  appeared  upon  the  prem- 
ises, with  the  card  from  ]\Ir.  Henry,  the  owner,  the  guard 
would  not  permit  them  to  enter  the  premises  until  they 
had  also  cleared  with  Mr.  Kenyon  and  Mr.  Kenyon  in 
turn  cleared  with  the  owner  of  the  premises  pursuant  to 
the  requirements  of  the  lease  [R.  280,  331]. 

There  was  nothing  said  by  Mr.  Sanchez  or  by  Air.  Mc- 
Grew or  by  anyone  as  to  the  type  of  instrumentality  to  b 
used  in  removing  the  tank.  There  is  nothing  shown  in  the 
evidence  that  Capitol  Chevrolet  Company  ever  knew  that 
an  acetylene  torch  was  to  be  used. 

The  testimony  is  positive  to  the  contrary  that  they 
did  not  know  that  an  acetylene  torch  was  to  be  used  and 
that  there  was  no  mention  of  a  torch   [R.  194]. 

The  removal  of  pipes  and  equipment  as  set  out  in  the 
card  did  not  bespeak  of  doing  any  act  inherently  danger- 
ous and  would  not  raise  the  suspicion  of  a  normal  and 
prudent  person  that  such  act  or  conduct  would  be  danger- 
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oils  or  require  unusual  precautions  or  protection. ~  The 
Capitol  Chevrolet  Company  was  under  a  duty  under  the 
lease  to  permit  such  removal. 

Judge  Bone  in  his  inquiries  in  the  afternoon  pointed 
out  by  way  of  questions  that  even  the  possession  of  an 
acetylene  torch  is  not  an  inherently  dangerous  instrument 
and  the  evidence  in  this  case  does  not  show  that  it  was 
an  inherently  dangerous  instrument  in  and  of  itself  and 
in  the  place  it  was  being  used,  the  engine  room,  which 
was  not  the  place  where  the  tires  were  stored. 

Acetylene  torches  are  used  every  day  and  are  not  con- 
sidered fire  hazards  unless  they  are  close  to  inflammable 
material  and  material  which  might  quickly  ignite  {Re- 
liance Insurance  Co.  v.  Pohlking,  19  N.  E.  Section  906). 
They  are  not  dangerous  instruments  as  a  matter  of  law, 
but  only  such  in  relation  to  their  closeness  to  gasoline  or 
other  highly  inflammable  materials. 

The  cases  to  which  Mr.  Miller  referred  in  his  reargu- 
ment,  to  wit,  International  S.  S.  Co.  v.  Fletcher  Co.,  296 
F.  855,  C.  C.  A.  (2)  only  holds  that  the  use  of  an  acety- 
lene torch  near  inflammable  material  was  negligence.  In 
that  case  the  use  in  close  proximity  to  highly  inflammable 
varnish  material  was  held  the  proximate  cause  of  damage 
by  fire. 


-Section  21,   California  Warehouses  Receipt  Act,   Deering  Calif. 
General  Laws,  Act  9059,  reads  as  follows : 

"§21.  Injury  to  goods.  A  warehouseman  shall  be  liable 
for  any  loss  or  injury  to  the  goods  caused  ])y  his  failure  to 
exercise  such  care  in  regard  to  them  as  a  reasonably  careful 
owner  of  similar  goods  would  exercise,  but  he  shall  not  be 
lialjle,  in  the  absence  of  an  agreement  to  the  contrary,  for 
any  loss  or  injury  to  the  goods  which  could  not  have  been 
avoided  bv  the  exercise  of  such  care." 


In  that  case  it  was  admitted  that  varnish  remover  was 
lavishly  spread  about  the  place  and  there  was  testimony 
by  the  inventors  of  the  varnish  remover  that  its  composi- 
tion was  of  alcohol,  benzol  and  wax  which  were  highly  in- 
flammable. 

In  the  present  case  there  was  no  showing  of  highly  in- 
flammable material  in  the  engine  room  and  there  was  no 
showing  by  the  expert  or  anybody  that  the  "slag",  which 
are  the  drippings  from  the  use  of  a  cutting  torch  on  metal, 
would  have  reached  any  place  that  was  known  to  be  in- 
flammable or  known  to  have  highly  inflammable  material 
in  it.  In  the  case  of  Lancashire  Shipping  Co.  v.  Morse 
Dry  Dock  &  Repair  Co.,  43  F.  (2d)  750,  at  p.  752,  it  was 

held: 

''The  mere  fact  of  an  explosion  on  a  vessel  under- 
going repairs  with  an  acetylene  torch  would  not  ren- 
der the  repairman  liable  by  negligence,  as  a  proximate 
cause  of  the  explosion  must  be  shown."  (Lanca- 
shire Shipping  Company  v.  Morse  Dry  Dock  and  Re- 
pair Company,  43  F.  (2d)  750,  752.) 

The  same  case  is  also  an  authority  for  the  proposition 
that  the  fact  that  a  repairman  engaged  in  repairing  a 
vessel  loaded  with  gasoline  would  use  an  acetylene  torch 
resulting  in  an  explosion  was  not  such  an  act  as  could  be 
foreseen. 

In  the  case  of  United  States  v.  Todd,  53  F.  (2d)  1025, 
the  Court  finds  that  the  tank  tops  in  the  five  room  were 
loaded  with  old  pipe  covering,  debris  and  pieces  of  can- 
vas, which  resulted  from  respondent's  work  and  which 
it  was  under  contract  obligation  to  remove  (p.  1030).  No 
such  condition  existed  in  the  case  at  bar.  The  engine 
room,  according  to  all  the  testimony  was  absolutely  empty. 
A  concrete  wall  between  the  engine  room  and  the  building 
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where  the  tires  were  stored  gave  strong  precaution  against 
danger. 

It  should  also  be  borne  in  mind  that  AIcGrew's  testi- 
mony, which  is  not  contradicted  in  any  respect,  is  that  im- 
mediately preceding  the  discovery  of  the  fire  he  was  on 
his  hands  and  knees  cutting  a  piece  of  steel  lying  parallel 
to  the  concrete  floor  and  raised  up  from  that  floor  8  inches 
on  blocks  and  that  the  point  at  which  he  was  cutting  was 
at  least  8  feet  from  each  side  w^all  and  15  to  20  feet  from 
each  of  the  end  walls  and  ''Slag"  from  a  horizontal  cut 
falls  directly  onto  the  floor  under  the  cut  and  could  not 
possibly  bounce  wnthin  the  confined  space  between  the 
metal  and  the  floor  and  thus  reach  the  side  w-alls. 

Mr.  McGrew  testified  that  his  position  during  the  cut- 
ting was  on  his  knees  with  his  hands  in  direct  contact  with 
the  metal  sometime,  or  at  least  close  to  the  metal.  [R.  245.] 
He  testified  he  did  not  feel  any  heat,  either  through  his 
knees  or  through  his  hands  (p.  245).  He  testified  fur- 
ther that  the  metal  was  not  warmer  than  prior  to  any 
cutting  operations  that  he  performed.  He  said  that  he 
cut  almost  in  a  direct  line,  holding  the  torch  at  right 
angles  to  the  metal  cut  that  was  being  made  and  he  moved 
along  with  the  torch.  He  said  that  he  felt  no  heat  either 
through  his  knees  or  through  his  hands.     [R.  245.] 

Judge  Bone  asked  during  the  afternoon  sesssion  w^hether 
this  w^as  an  Eric  v.  Tompkins  case  (304  U.  S.  64),  re- 
ferring, of  course,  we  assume,  to  the  duty  of  the  Federal 
Court  to  follow  the  State  Court's  interpretation  of  its 
own   laws. 

The  contracts  in  this  case  between  the  parties  and  ap- 
proved by  the  Government  and  its  agents  places  the  duties 
of  the   Lawrence   Warehouse  and   the   Capitol   Chevrolet 


Company  only  as  construed  by  the  laws  of  the  State  of 
California.  "Your  general  responsibility  for  the  care  and 
protection  of  the  tires  will  be  limited  to  such  care  as  is 
required  by  laws  governing  warehouses  in  your  state  and 
to  the  exercise  of  ordinary  care  on  your  part/'     [R.  314.] 

Of  course,  the  court  would  also  be  bound  bv  the  decision 
of  Erie  v.  Tompkins  (304  U.  S.  64). 

Under  the  California  rule,  the  burden  of  proof  was 
on  the  plaintiff  to  show  the  negligence  of  the  defendants 
as  found  by  the  trial  court  which  was  as  follows : 

"On  April  9,  1943,  defendants  Lawrence  Ware- 
house Company  and  Capitol  Chevrolet  Company  failed 
and  omitted  to  exercise  reasonable  care  and  diligence 
for  the  protection  and  preservation  of  said  goods  so 
deposited  and  stored  by  plaintiff  in  this,  that  said  de- 
fendants negligently  permitted  the  use  of  said  torch 
on  said  premises  and  negligently  failed  and  omitted 
to  see  that  it  was  used  in  a  careful  manner,  and  to 
provide  adequate  protection  for  said  premises  and 
said  goods  against  the  use  of  said  torch,  and  main- 
tained such  premises  and  said  goods  in  a  negligent 
and  earless  manner  so  as  to  permit  them  to  become 
ignited  and  destroyed  by  fire..  By  reason  of  such 
negligence  and  carelessness  said  premises  and  plain- 
tiff's said  goods  were  consumed  and  totally  destroyed 
by  fire."     [R.  81.] 

The  trial  court  jumped  from  the  admission  of  the  work- 
man to  the  engine  room  pursuant  to  Henry's  lease  au- 
thority to  another  conclusion  without  supporting  evi- 
dence. 1.  That  the  defendants  negligently  permitted 
the  use  of  said  torch  on  said  premises.  There  is  not 
one  word  of  evidence  in  the  record  that  the  defendants 
knew  or  permitted  the  use  of  said  torch  on  said  premises, 
but,  on  the  contrary,  the  evidence  is  only  that  the  watch- 
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man,  appointed  pursuant  to  the  specific  directions  of  the 
Defense  SuppHes  Corporation  and  having-  no  responsibility 
to  the  defendant,  Capitol  Chevrolet  Company,  was  the 
only  one  who  had  any  knowledge  outside  of  McGrew  and 
his  helper  that  a  torch  was  to  be  used. 

The  court  also  jumped  at  a  conclusion  that  there  was 
no  adequate  protection  for  said  premises  and  said  goods 
against  the  use  of  the  torch  when  under  the  specific  oral 
agreement  between  the  Defense  Supplies  Corporation  and 
the  defendants,  the  control  of  protection  for  said  premises 
by  way  of  watchmen  or  any  other  persons  present  on  the 
premises  was  directly  and  totally  governed  and  controlled 
by  the  plaintiff,  who  specified  to  the  man  and  to  the 
detail  just  how  the  goods  were  to  be  stored  and  who  was 
to  protect  or  guard  it,  and  who  and  what  was  to  be  on 
the  premises.  [R.  315,  The  Government's  Exhibit  2; 
Plaintiff's  Exhibit  9,  R.  339,  and  Plaintiff's  Exhibit  10, 
R.  340.] 

It  is  interesting  to  note  that  the  plaintiff  did  pro- 
vide and  direct  that  there  should  be  nine  tire  pilers  and 
stackers  admitted  [R.  341],.  tut  the  plaintiff  itself  directed 
the  hours  and  time  when  these  men  w^orked  and  the  char- 
acter of  their  work;  and,  when  the  fire  occurred  they  had 
all  gone  to  lunch,  and  the  plaintiff  itself  was  not  only 
in  control  of  the  situation  but  it  was  therefore  guilty  of 
contributory  negligence  in  not  having  enough  men  around 
to  observe  the  fire  and  assist  in  its  extinction  after  it 
started,  since  it  was  in  the  sole  control  and  direction  of 
all  agents  and  personnel  that  could  provide  ^'adequate  pro- 
tection for  said  premises  and  said  goods  against  the  use 
of  said  torch."    [R.  286,  339,  340. J 

The  burden  was  on  the  plaintiff  to  show  by  confident 
proof  that  the  defendant  could  have  done  anything  more 
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than  it  did  do  in  maintaining  proper  and  preventive  look- 
outs when  the  plaintiff  itself  directed  who  should  be  hired, 
how  many  men  should  be  hired,  and  who  should  be  pres- 
ent. This  certainly  failed  to  meet  the  burden  of  proof 
cast  upon  the  plaintiff. 

Bartholomai  v.  Owl  Drug  Co.,  42  Cal.  App.  (2d) 
38. 

The  cases  cited  by  the  appellee  in  respect  to  acetylene 
torches  are  from  other  jurisdictions,  to-wit:  Illinois, 
Louisiana  and  New  York. 

The  appellee  concedes  that  it  made  no  showing  what- 
soever as  to  the  condition  of  the  warehouse  itself,  as  to 
whether  there  were  fire  precautions  of  kinds  of  hose,  a 
sprinkler  system  or  anything  else  within  it.  Judge  Den- 
man  frequently  commented  about  this   situation. 

It  would  be  no  comfort  to  Defense  Supplies  Corpora- 
tion to  say  that  this  equipment  was  there  but  not  used. 
This  was  not  the  alleged  negligence  found  by  the  trial 
court.  Furthermore  the  building  between  the  engine  tank 
and  the  place  where  the  tires  were  stored  was  locked, 
and  there  was  no  accessibility,  besides,  except  to  the 
watchman  and  those  designated  by  the  plaintiff  to  be 
permitted  in  the  place  where  the  tires  were  stored,  the  only 
person  on  the  premises  to  guard  against  fire  was  the 
watchman  and  according  to  express  terms  of  the  contract 
and  the  express  designation  by  the  Government  was  the 
only  person  required  or  permitted  actually  to  be  upon  the 
premises  to  guard  it  or  self-guard  it  from  fire.  He  had 
complete  dominion  and  control  and  was  responsible  to  no 
one  except  his  own  superior,  The  Burns  Detective  Agency. 
He  took  no  orders  from  the  Capitol  Chevrolet  Company 
or  the  Lawrence  Warehouse  Company.     The  watchman! 
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was  from  an  agency  approved  and  paid  by  the  Government 
for  the  specific  purpose  of  safe-guarding  the  materials. 
[R.  279-80;  286-88.] 

The  Hst  of  people  who  were  permitted  in  the  premises 
was  furnished  to  Kissell  by  Mr.  Harris  of  The  Burns 
Detective  Agency  [R.  286],  and  is  the  list  constituting  Ex- 
hibit 10,  and  which  was  introduced  in  evidence  as  a  Plain- 
tiff's Exhibit  by  Mr.  Miller  on  behalf  of  the  Defense 
Supplies  Corporation  as  a  correct  list  of  the  persons  per- 
mitted by  the  Defense  Supplies  Corporation  to  go  upon 
the  premises. 

The  list  of  names  was  furnished  by  the  Defense  Supplies 
Corporation.     [R.  198.] 

The  duties  of  Capitol  Chevrolet  Company. 

The  duties  of  Capitol  Chevrolet  Company  are  set  forth 
both  in  Section  1858-e  of  the  Code  of  Civil  Procedure 
of  the  State  of  California,  and  Section  21  of  the  Uniform 
Warehouse  Act  of  California,  and  each  of  these  required 
only  that  Capitol  Chevrolet  Company  exercise  the  duty  of 
an  ordinarily  prudent  person  under  same  or  similar  cir- 
cumstances. (See  footnote  2  for  Section  21.  Section 
1858e  is  quoted  on  page  4  opening  brief  of  Capitol  Chev- 
rolet Co.) 

Capitol  Chevrolet  Company  acted  normally  and  pru- 
dently through  its  employees  in  permitting  McGrew  to 
come  upon  the  premises  pursuant  to  the  requirements  of 
the  lease.  When  it  was  told  that  the  only  thing  that  was 
to  be  done  was  to  alter  the  premises  by  taking  out  pipe 
and  efjuipment.  this  was  the  right  which  the  landlord  had 
under  the  lease  and  Capitol  Chevrolet  Com])any  would 
have  been  liable  to  the  landlord  had  it  not  permitted  them 
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to  do  what  the  lease  permitted  them  to  do.  Therefore, 
there  could  be  no  negligence  in  doing  what  its  contract 
required  it  to  permit  to  be  done  under  the  express  terms 
of  the  lease  and  which  lease  was  in  turn  approved  by 
the  government,  Defense  Supplies  Corporation,  at  the 
time  of  the  making  of  the  same.  Therefore,  Capitol 
Chevrolet  Company  cannot  be  held  to  be  negligent  for 
permitting  McGrew  to  come  upon  the  premises  as  argued 
by  Mr.  Miller  during  the  afternoon  session,  nor  has  it 
been  contended  that  Capitol  Chevrolet  Company  was  neg- 
ligent in  permitting  McGrew  to  come  upon  the  premises 
in  so  far  as  the  opinion  of  the  trial  court  was  concerned. 
The  negligence  which  that  Court  found,  and  upon  which 
it  based  its  opinion,  is  that  it  was  Capitol's  duty  to  an- 
ticipate fire  hazards  and  maintain  proper  and  preventive 
lookouts.  [R.  171.]  Capitol  Chevrolet  did  maintain  proper 
and  preventive  lookouts  in  accordance  with  express  terms 
of  the  supplementary  contract  which  required  Capitol 
Chevrolet  Company  to  rely  on  Burns  Detective  Agency  as 
the  proper  and  preventive  lookout  specifically  so  desig- 
nated by  the  Defense  Supplies  Corporation,  and  which 
designation  eliminated  any  and  all  other  lookouts.  The 
trial  court  further  held  that  Capitol's  act  in  storing 
valuable  inflammable  material  in  a  wooden  structure  out- 
side the  city  limits  and  far  beyond  speedy  access  to  the  j 
City  fire  equipment  was  negligent.  However,  the  location 
was  picked  by  the  Defense  Supplies  Company  with  full 
knowledge  of  its  location  outside  the  city  limits.  Fur- 
thermore, there  is  nothing  in  the  record  to  indicate  thai 
the  Sacramento  County  lire  fighting  equipment,  which  re- 
sponded to  the  fire,  was  in  anywise  inferior  to  the  Sac- 
ramento fire  fighting  equipment.  The  only  delay  was 
caused  by  the  fact  that  the  watchman  not  realizing  that 
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the  building  was  outside  the  city  Hmits,  first  called  the 
City  Fire  Department  and  was  referred  by  them  to  the 
County  Fire  Department.  [R.  2(S2.]  And  other  employees 
specifically  designated  by  the  Defense  Supplies  Corpora- 
tion for  employment  and  admission  on  the  premises  were 
absent. 

It  was  plaintiff's  ''burden  of  proof"  to  prove  how  the 
fire  occurred.  This  it  failed  to  do.  A  judgment  cannot 
be  based  on  speculation.  Bartholomai  v.  Owl  Drug  Co., 
42  Cal.  App.  (2d)  42. 

The  evidence  as  to  the  source  of  the  fire  is  extremely 
doubtful  and  there  were  only  two  men  on  the  premises, 
to  wit,  McGrew  and  Kissell,  the  watchman,  when  the 
fire  broke  out.     The  tire  pilers  had  all  gone  to  lunch. 

After  attempting  to  put  out  the  fire  by  throwing  some 
15  gallons  of  water  upon  it,  AIcGrew  ran  all  the  way 
around  the  building  to  notify  the  watchman.  The  watch- 
man then  spent  the  next  ten  minutes  calling  the  fire  de- 
partment. By  the  time  he  had  done  this,  he  observed 
the  fire  within  the  main  building  where  the  tires  were 
stored.  Meantime  McGrew  ran  back  to  the  engine  room 
and  dragged  out  his  oxygen  cylinders  to  keep  them  from 
exploding.  It  is  extremely  doubtful  if  he  and  McGrew 
could  possibly  have  put  out  the  fire  at  that  stage  with 
any  sort  of  fire  fighting  equipment  and  they  did  every- 
thing possible  to  summon  the  proper  fire  fighting  de- 
partment to  cope  with  the  situation. 

Bearing  in  mind  that  the  plaintiff  had  control  of  the 
personnel  on  the  premises  and  their  number  and  specific 
duties,  in  order  for  there  to  have  been  negligence  for 
the  non-use  of  fire  fighting  equipment  in  the  main  build- 
ing, it  would  have  been  necessary  to  show  that  there  were 
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sufficient  persons  present  to  effectively  put  out  the  fire 
with  such  equipment  under  the  conditions.  No  attempt 
was  made  by  the  plaintiff  to  introduce  any  such  evidence. 
It  was  the  plaintiff  who  dictated  just  how  many  men 
there  should  be  on  the  premises  and  just  what  their  duties 
should  be.  It  was,  therefore,  the  plaintiff  who  was  guilty 
of  contributory  negligence  if  negligence  there  was  in 
not  having  men  enough  on  the  premises  to  handle  the 
situation.  Let  us  suppose  that  a  fire  had  occurred  in 
the  middle  of  the  night  when  only  the  watchman  was 
present.  Under  such  circumstances  it  is  obvious  that  one 
watchman  could  not  have  effectively  used  a  sufficient 
quantity  of  fire  fighting  equipment  to  put  out  a  fire  of 
the  size  that  this  fire  had  gained  before  it  was  discovered 
and  his  failure  to  do  so  would  not  be  negligent.  To  be 
held  liable  the  negligence  of  Capitol  Chevrolet  Company 
must  be  the  proximate  cause  of  the  injury.  Proximate 
cause  is  a  cause  from  which  a  man  of  ordinary  experi- 
ence and  sagacity  would  foresee  that  the  result  which  if 
there  was  any  evidence  of  negligence  might  ensue. 

The  negligence  of  the  warehouseman  must  be  the 
cause  of  the  injury.  (Wharton,  para.  576-597; 
Roberts  v.  Guniey,  120  Mass.  33;  15  Wall.  537; 
Shearman  &  R.  on  Neg.,  para.  8-9.)  Proximate 
cause  is  a  cause  from  which  a  man  of  ordinary  ex- 
perience and  sagacity  could  foresee  that  the  result 
might  probably  ensue.  (Shearman  &  R.  on  Neg., 
sec.  10;  ///.  C.  R.  R.  Co.  v.  Benton,  69  111.  174; 
Smith  V.  Leavenworth,  15  Kan.  81;  Scott  v.  National 
Bank,  72  Penn.  St.  471.)  If  there  be  no  evidence  of 
negligence,  or  a  mere  scintilla  of  evidence,  the  Court 
should  grant  a  nonsuit.  {Cotton  v.  Wood,  8  C.  B. 
(N.  S.)  568;  Brooks  v.  Somerville,  106  Mass.  271; 
Denny  v.  Williams,  5  Allen,   1 ;  McCaig  v.  Erie  R. 
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R.  Co.,  8  Him.  599;  104  Mass.  71;  Toonwy  v.  L. 
etc.  R.  R.  Co.,  3  C.  B.  (N.  S.)  146-150;  Cornman 
V.  E.  C.  R.  Co.,  4  H.  &  N.  781;  L.  R.,  3  App.  Cas. 
1155;  99  Mass.  612;  Briggs  v.  Oliver,  4  Hurl.  & 
Colt.  403;  Shearman  &  R.  on  Neg.,  Sec.  11;  49 
Cal.  257.) 

Here  there  is  no  evidence  tending  to  show  that 
the  defendant  or  its  servants  were  negligent,  or  that 
its  or  their  negligence  was  the  approximate  cause 
of  the  injury  complained  of.  We  have  seen  that  in 
a  case  of  this  kind,  the  law  will  not  presume  negli- 
gence. We  have  also  seen  that  the  law  emphatically 
condemns  "surmise  and  imagination,"  when  the  ver- 
dict can  rest  upon  nothing  else,  li,  then,  presump- 
tion, surmise,  imagination,  be  excluded,  the  plain- 
tiff's case  rests  alone,  upon  the  facts,  that  there  was 
a  fire,  and  consequent  loss,  and  the  case  has  not, 
for  the  plaintiff,  advanced  beyond  the  point  where  it 
was  w^hen  the  complaint  and  answer  were  read  to 
the  Court  and  jury.  We  have  also  seen  that  ''the 
burden  of  proof  in  an  action  upon  negligence,  al- 
ways rests  upon  the  party  charging  it."  *  *  * 
And  that,  ''It  is  not  enough  for  him  to  prove  that 
he  has  suffered  loss  by  some  event  which  happened 
upon  the  defendant's  premises,  or  even  by  the  act 
or  omission  of  the  defendant."  He  must  also  prove 
that  the  defendant  in  such  act  or  omission  violated  a 
duty  resting  upon  him.     (S.  &  R.,  on  Neg.,  Sec.  12.) 

In  Wilson  v.  Southern  Pacific  R.  R.  Co.,  the  Court  said 
at  page  172; 

"But  if  it  appears  that  the  property,  when  de- 
manded, was  consumed  by  fire,  the  burden  of  proof 
is  then  on  the  bailor  to  show  that  the  fire  was  the 
result  of  the  negligence  of  the  warehouseman.  (Har- 
ris V.   Packwood,  2  Taunt.  264;  Beardslce  v.  Rich- 


—16— 

ardson,  11  Wend.  26;  Browne  v.  Johnson,  29  Tex. 
43;  Lamb  v.  Camden  and  Amboy  R.  R.  Co.,  46  N. 
Y.  271;  Jackson  v.  Sac.  Val.  R.  R.  Co.,  23  Cal. 
269.) 

The  negligence  of  the  appellant,  as  the  proximate 
cause  of  the  loss  of  the  property  by  fire,  thus  became 
the  essential  fact  to  recovery;  and  the  burden  of 
proof  was  upon  the  plaintiff  in  the  action.  It  was 
incumbent  on  him  to  prove  that  the  defendant  had, 
by  some  act  of  omission,  violated  some  duty,  by  rea- 
son of  which  the  fire  originated;  or  that  some  neg- 
ligence or  want  of  care,  such  as  a  prudent  man  would 
take  under  similar  circumstances  of  his  own  prop- 
erty, caused  or  permitted,  or  contributed  to  cause 
or  permit,  the  fire  by  which  the  property  was  de- 
stroyed/' 

In  Bartholoniai  v.  Ozvl  Drug  Co.,  42  Cal.  App.   (2d) 
at  page  42,  the  Court  said: 

''The  mere  fact  that  the  fire  occurred  is  insuf- 
ficient to  raise  an  inference  of  negligence  on  the 
part  of  respondents.  No  evidence  was  produced 
which  tended  to  prove  that  the  false  ceiling  was 
erected  by  or  under  the  direction  of  respondents,  or 
that  they  had  knowledge  of  the  inflammable  nature 
of  the  planks  with  which  it  was  constructed.  It  was 
proved  that  the  welding  apparatus  was  being  operated 
by  respondent  McDonald  on  a  platform  above  the 
ceiling  at  the  time  the  fire  broke  out,  this  witness 
describing  the  beginning  of  the  fire  as  a  rising  of 
smoke  through  and  between  the  planks  which  com 


—17— 

prised  this  false  ceiling,  but  there  was  no  evidence 
tending  to  prove  that  he  operated  the  welding  ap- 
paratus in  a  negligent  manner.^ 

Before  respondent  could  be  held  to  answer  in 
damages  for  the  injuries  suffered  by  appellant,  it 
was  incumbent  upon  the  latter  to  assume  the  burden 
of  proof  and  show  by  a  preponderance  of  the  evi- 
dence that  the  negligence  of  respondents  was  the 
proximate  cause  of  the  fire.  A  judgment  cannot  be 
based  upon  guesses  or  conjectures.  {Reese  v.  Smith, 
9  Cal.  (2d)  324,  328  [70  Pac.  (2d)  933],  citing 
Puckhaber  v.  Southern  Pac.  Co.,  132  Cal.  363  [64 
Pac.  480].)" 

Under  the  rule  thus  stated,  Defense  Supplies  Company 
failed  to  prove  its  burden  and  taking  the  case  as  a  whole 
there  was  no  preponderance  of  evidence  as  Mr.  Miller 
contended  showing  negligence  on  either  the  part  of  Capi- 
tol Chevrolet  Company  or  Lawrence  Warehouse.  Neither 
in  the  opinion  of  Judge  Goodman,  in  the  brief  submitted 
on  behalf  of  the  government,  nor  in  the  argument  was 
any  specific  act  of  negligence  or  act  of  omission  con- 
stituting negligence  on  the  part  of  Capitol  Chevrolet 
Company  or  Lawrence  Warehouse  Company  called  to  the 
attention  of  the  Court. 


^There  is  no  proof  by  the  plaintiflf  that  McGrew  operated  his 
equipment  in  the  engine  room  in  a  negligent  manner. 

Mr.  McGrew  said  he  spread  two  5-gallon  huckets  of  water  on 
the  cement  and  he  ohserved  the  condition  of  the  floor  and  that 
there  was  nothing  on  the  floor  in  the  nature  of  comlmstible  mate- 
rial.    fR.  234-235.1 

He  did  not  observe  the  concrete  popping  up  during  his  cutting 
operation.      [R.  235.] 
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During  the  course  of  his  reargument  of  the  case  in 
the  afternoon  session,  I\Ir.  ]\Iiller  stated  that  AIcGrew 
not  having  been  a  person  named  by  the  Defense  Sup- 
pHes  Company  m  Plaintiff's  Exhibit  10,  Capitol  Chevrolet 
following  the  terms  of  its  contract,  as  amended  by  Plain- 
tiff's Exhibits  9  and  10,  was  negligent  in  permitting  Mc- 
Grew  upon  the  premises.  The  answ^er  to  that  proposi- 
tion is  a  simple  one  and  that  is  that  the  government 
having  approved  the  lease  under  which  the  owner  re- 
served the  right  to  enter  the  premises  for  repairs,  al- 
terations and  other  purposes,  need  not  do  that  work 
himself,  but  could  obviously  have  his  employees  enter 
the  premises  to  make  the  necessary  alterations  or  changes. 
It  is  a  perfectly  simple  proposition  that  a  lease  per- 
mitting a  landlord's  entry  for  such  purposes  as  are  out- 
lined in  paragraph  10  of  the  lease  does  not  mean  that 
only  the  landlord  himself  as  an  individual  may  enter 
to  perform  those  tasks,  but  that  his  agents  or  represen- 
tatives in  the  performance  of  his  work  may  have  a  right 
to  do  so.  It  is  a  matter  of  common  knowledge  that  an 
owner  of  a  building  does  not  and  need  only  generally 
make  the  alterations  in  a  building  himself,  but  has  work- 
men or  employees  or  independent  contractors  do  it  for 
him  and  these  persons  carry  the  same  authority  as  he 
does.  It  should  also  be  borne  in  mind  that  the  final  entry 
of  McGrew  and  of  Elmore,  his  helper,  was  permitted  by 
the  Burns  Detective  Agency  watchman,  who  was  one  of 
the  watchmen  furnished  by  the  agency  approved  and 
paid  for  by  the  government  and  taking  orders  from  no 
one  in  Capitol  Chevrolet  Company. 

Mr.  Baxter  of  the  Defense  Supplies  Corporation  was 
the  person  who  was  in  immediate  contact,  in  charge  of  the 
warehousing  or  storing  of  tires  in  Sacramento,  and  it  was 
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he  who  made  the  investigation  which  led  to  the  storage  of 
tires  in  the  Ice  Palace.     fR.  142.] 

He  made  a  report  to  the  Defense  Supplies  Corporation 
upon  all  conditions  at  the  Ice  Palace.  He  knew  all  the 
facilities  of  the  Ice  Palace  at  the  time  of  its  selection 
and  how  many  men  it  would  take  to  guide  and  to  render 
it  reasonably  safe  so  far  as  the  interest  of  the  Defense 
Supplies  Corporation  was  concerned. 

It  must  have  been  assumed  by  the  Defense  Supplies 
Corporation  that  with  nine  tire  pilers  working  that  there 
would  be  plenty  of  watchmen  at  least  during  the  day 
time.  That  the  Defense  Supplies  Corporation  did  not 
provide  for  a  shift  for  these  men  to  go  for  lunch  cer- 
tainly is  evidence  of  contributory  negligence  on  their 
part. 

The  record  does  not  disclose  how  near  or  how  far  the 
Sacramento  Fire  Fighting  Department  was  located  from 
these  premises.  This  was  the  burden  of  proof  on  the 
plaintiff.  If  the  Sacramento  Fire  Department  was  just 
a  short  distance  away  and  w^as  able  to  respond  with- 
in a  minute  or  two  of  any  notification  of  fire  or  even 
within  five  or  ten  minutes,  and  it  is  not  shown  that  such 
service  was  inadequate  to  the  protection  of  this  premises 
then  there  is  no  negligence  on  the  part  of  defendants 
and  the  plaintiff  has  missed  the  burden  of  showing  this  on 
the  part  of  the  defendant. 

Any  fact  relating  to  Mr.  Baxter,  of  the  Defense  Sup- 
plies Corporation,  in  selecting  the  placing  the  requirements 
of  what  he  thought  was  necessary  upon  the  premises  must 
be  presumed  to  have  taken  all  of  this  into  considera- 
tion. It  might  be  inferred  also  that  the  County  Sac- 
ramento  Fire    Department   was   available   quickly   to   at- 
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tend  to  any  possible  fire  on  the  premises  in  that  he  only 
provided  watchmen  for  the  premises  at  night  and 
that  was  the  only  person  required  or  permitted  to  be 
upon  the  premises  at  night.  It  must  be  presumed  that  he 
considered  these  factors  in  determining  how  many  men 
should  be  on  the  premises  to  watch  or  guide  it  or  to 
fight  any  possible  fire. 

We  notice  that  the  floors  in  the  engine  room  as  well 
as  the  floors  in  the  building  were  of  concrete.  There 
is  no  evidence  of  inflammability  or  inflammable  materials 
in  the  engine  room.  Tires  are  in  and  of  themselves  not 
ordinarily  considered  inflammable  although  subject  to  de- 
struction by  fire.  Nothing  was  in  the  engine  room  that 
could  burn  except  two  benches  not  near  the  work  being 
done. 

In  Runkle  v.  Southern  Pacific  Milling  Co.,  184  Cal. 
714,  the  Supreme  Court  of  California  held  in  a  decision 
which  is  binding  on  this  Court  because  of  iti  interpreta- 
tion of  the  California  law,  that  it  is  incumbent  on  the 
plaintiff  in  a  suit  against  the  warehousemen  by  one  who 
has  lost  his  goods  through  fire  which  destroyed  the  ware- 
house to  ''sustain  the  burden  of  showing  defendant's  neg- 
ligence." This  case  which  was  cited  by  the  appellee  points 
out  that  the  watchman  in  that  case  was  intoxicated  while 
in  the  scope  of  his  employment  and  that  negligence  re- 
sulted from  his  inability  to  watch  the  premises  properly 
because  of  that  state  of  facts.  In  the  present  case  the 
watchman  quite  contrary  to  the  Runkle  case  was  alert;  he 
stopped  the  men  from  coming  onto  the  premises  when 
they  first  sought  to  come  on,  he  later  permitted  them  to 
come  on  with  proper  authority  under  the  lease  and  cau- 
tioned them  to  take  care  of  any  danger  against  fire.  He, 
and  he  alone,  knew  what  they  were  going  to  do  and  how 
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they  were  going  to  do  it.  As  an  independent  contractor 
named  by  Defense  Supplies  Company  he  had  no  duty  to 
Capitol  Chevrolet  Company  and  did  not  inform  Capitol 
Chevrolet  Company  of  any  of  these  facts.  As  an  inde- 
pendent contractor  paid  by  the  government  he  had  no 
duty.  If  he  had  been  an  employee  of  Capital  Chevrolet 
Company  and  responsible  to  them  he  would  have  reported 
these  facts  to  them.  Instead,  however,  under  the  terms 
of  his  employment  and  payment  he  had  no  duty  to  do  so 
and  Capitol  Chevrolet  was  entirely  exonerated  because  of 
this  superior  control  by  the  plaintiff  over  the  instru- 
mentality of  precaution. 

The  Reply  Brief  of  appellant,  Lawrence  Warehouse 
Company,  argues  other  points  and  we  adopt  their  argu- 
ment as  though  fully  set  forth  here. 

In  the  course  of  the  morning's  argument,  Judge  Den- 
man  in  the  course  of  a  question,  assumed  that  the  Burns 
Detective  Agency  were  general  watchmen.  Judge  Bone 
called  attention  to  the  trial  court's  note,  on  page  72  of  the 
Record,  to  the  effect  that  the  armed  guard  service  was 
purely  an  additional  and  independent  protective  activity 
to  prevent  pilferage  of  the  tires. 

In  answer  thereto  we  state  that  the  trial  court  is  com- 
pletely in  error.  There  is  no  evidence  in  the  Record  to 
indicate  that  the  Burns  Detective  Agency's  activities  were 
in  anywise  so  limited.  |  R.  285-6.]  The  stipulation  of 
counsel  for  plaintiff  contains  no  such  restriction  nor  is 
there  anything  in  the  evidence  of  the  guard  himself  to 
indicate  that  he  felt  his  duties  were  so  limited.  The 
testimony  is  (juite  to  the  contrary  that  he  had  general 
supervision  and  control,  taking  his  orders  from  the  head 
of  the  Burns  Agency.     His  actitivies  with  regard  to  ad- 
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mitting  McGrew  and  otherwise  demonstrated  that  fact. 
He  cautioned  McGrew  and  helper  to  be  careful  of  fire, 
and  they  said  they  were.    [R.  281.] 

There  was  no  expert  testimony  as  to  the  cause  of 
the  fire,  nor  whether  any  sparks  from  the  acetylene  torch 
could  possibly  have  caused  the  fire  nor  that  McGrew's 
work  was  done  carelessly  or  unsafely.  The  government 
produced  an  expert,  but  contrary  to  Mr.  Miller's  sug- 
gestions was  not  stopped  by  the  Court  from  asking  any 
questions.  [R.  270-74.]  The  expert,  Gus  Johnson,  tes- 
tified he  worked  for  a  mining  company  and  supervised 
acetylene  torches  by  others.  He  was  asked  a  question 
about  whether  an  acetylene  torch  with  the  cutting  flame 
directly  downward  toward  the  plate  "would  the  heat  from 
the  torch  or  the  burning  metal,  set  fire  to  or  ignite  wood, 
grease,  metal,  tar,  rags,  or  any  other  inflammable  ma- 
terial that  might  be  lying  on  the  floor?"  [R.  273.]  The 
witness  answered  "Yes"  and  he  was  asked  a  few  other 
questions  about  any  inflammable  material  within  8  inches 
of  where  he  was  cutting.  After  which  Mr.  Miller  con- 
cluded with  him.  This  certainly  did  not  meet  any  burden 
of  proof  showing  the  cause  of  the  fire  or  that  it  was 
the  result  of  negligent  use  of  a  torch  or  of  any  negligence 
in  the  removal  of  the  pipe. 

There  was  a  limitation  on  the  ''expert's"  cross-examina- 
tion by  the  defense.  But  nothing  was  adduced  which 
was  relevant  or  material  in  determining  the  cause  of 
the  fire  in  this  case. 

No  other  testimony  was  ofl'ered  to  support  the  burden 
of  i)roof  as  to  how  the  fire  occurred.  The  plaintifif  made 
assumptions  and  relied  on  the  trial  court  to  guess,  specu- 
late and  conjecture  on  the  cause  of  the  fire  in  its  favor. 
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In  conclusion  we  wish  to  point  out  that  in  the  original 
brief  submitted  by  Lawrence  Warehouse  Company  two 
propositions  were  argued.  The  first  being  in  reference 
to  the  inference  of  negligence  drawn  by  the  trial  court, 
and  the  second  with  reference  to  the  obvious  conflict  be- 
tween the  findings  of  fact.  Neither  of  these  propositions 
have  been  answered  by  the  plaintiff  either  in  its  Reply 
Brief  or  in  argument.  We  believe  each  of  these  proposi- 
tions are  also  necessarily  fatal  to  the  government's  case. 

Mr.  Miller  urged  the  Court  to  be  consistent.  Judge 
Healy  commented  that  the  plaintiff  should  also  be  con- 
sistent, but  since  the  plaintiff  could  not  be  consistent 
under  the  facts  and  proceedings  of  this  case,  it  has  blown 
hot  and  cold.  It  asks  this  Court  to  uphold  its  contentions 
which  it  has  failed  to  prove  by  any  evidence. 

Wherefore,  appellant  Capitol  Chevrolet  Company  prays 
that  this  Honorable  Court  reverse  the  judgment  of  the 
court  below  and  hold  that  the  Capitol  Chevrolet  Com- 
pany as  well  as  Lawrence  Warehouse  Company  were  not 
negligent  under  the  facts  of  this  case. 

Respectfully  submitted, 

Morris  Lavine, 

Attorney  for  Appellant  Capitol  Chevrolet  Company. 
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PETITION  OF  APPELLANT, 

LAWRENCE  WAREHOUSE  COMPANY, 

FOR  A  REHEARING, 


To  the  Honorable  Francis  A,  Garredit,  Presiding 
Judge,  and  to  the  Honorable  Associate  Judges  of 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit: 

Appellant,  Lawrence  Warehouse  Company,  hereby 
petitions  the  Court  for  a  rehearing  in  the  above  en- 
titled cause  upon  the  ground  that  the  Court  erred  in 
its  decision  as  to  matters  of  law  and  fact. 

In  support  of  its  petition,  petitioner  respectfully 
shows : 

The  trial  Coui't  found  that  the  fire  resulted  from 
the  acts  of  the  defendant,  McGrrew.  This  Court  in  its 
opinion  states: 

^'To  begin  w^ith,  we  are  obliged  to  accept  as  true 
the  finding  that  the  fire  originated  from  the  use 
by  McGrew  of  an  acetylene  torch  in  the  cutting 
up  of  a  steel  tank  in  the  engine  room. ' ' 

The  trial  Court  and  this  Court  have  both  found 
that  McGrew  was  given  authority  to  enter  the  x>i'em- 
ises  by  the  defendant,  Capitol  Crevrolet  Company, 
and  that  that  company  gave  such  authority  in  sup- 
posed compliance  with  the  terms  of  its  lease  with  the 
defendant,  Henry,  the  owner  of  the  premises. 

The  record  is  perfectly  clear  that  this  defendant, 
Lawrence  Warehouse  Company,  had  no  knowledge  of 
the  request  for  entry  or  of  the  fact  of  entry,  and  it 
was  not  even  charged  that  Lawrence  in  any  way  au- 
thorized the  entry.  Had  no  entry  been  authorized  by 
Capitol  Chevrolet,  no  fire  would  have  occurred.  There- 
fore, the  act  of  i)ermitting  McGrew  to  enter  the 
premises  with  the  blow  torch  and  of  permitting  him 


to  cut  up  the  steel  tank  in  the  premises  was  the  actual 
proximate  cause  of  the  damage.  The  essential 
''dereliction''  of  the  Capitol  Chevrolet,  from  which 
the  damage  resulted,  was  the  act  of  jjermitting  entry 
to  cut  the  tank  with  the  blow  torch. 

In  its  briefs  and  upon  the  oral  argument,  your  peti- 
tioner ui'ged  that  it  could  not  be  held  liable  for  this 
dereliction  on  the  part  of  the  Capitol  Chevrolet  foi* 
the  reason  that  the  act  performed  by  Capitol  Chevro- 
let was  clearly  outside  the  authority  of  Capitol 
Chevrolet  as  agent  and  was  j)erf ormed  pursuant  to  the 
terms  of  its  leasehold  agreement  with  its  landlord 
and  did  not  even  puiport  to  be  performed  in  accord- 
ance with  or  under  the  terms  of  the  agency  agreement. 

In  its  briefs  Lawrence  set  forth  the  authorities 
delineating  the  doctrine  of  respondeat  superior.  From 
those  authorities  it  is  clear  that  before  a  principal 
may  be  held  for  the  act  or  omission  of  its  agent,  that 
act  or  omission  must  be  within  the  scope  of  the  agent's 
authority. 

When  a  servant  acts  without  any  reference  to  the 
service  for  which  he  is  employed,  and  not  for  the 
purpose  of  performing  the  work  of  his  employer,  but 
to  effect  some  independent  purpose  of  his  own,  the 
master  is  not  responsible  for  either  the  act  or  omis- 
sion of  the  servant. 

Stephenson  v.   Southern  Pacific   Co.,   93   Cal. 
558,  29  Pac.  234. 

Also,  we  pointed  out  that  the  trial  Court  had  failed 
to  find  that  tlie  dereliction  of  Capitol  Chevrolet  was 
within  the  scope  of  its  authority  as  agent,  and  that 


such  a  finding  is  essential  to  support  the  trial  Court's 
judgment. 

In  its  opinion  this  Court  states: 

^^Now  if  Capitol  was  negligent  in  safeguarding 
the  goods  it  follows  as  a  matter  of  course  that 
its  dereliction  is  imputable  to  its  principal, 
Lawrence.  The  latter  argues  that  CapitoPs  neg- 
ligence, if  any,  was  not  shown  to  be  within  the 
scope  of  its  authority  as  an  agent,  and  that  there 
was  no  finding  that  it  was.  While  the  findings  are 
not  specific  in  this  respect,  the  trial  court's  opin- 
ion shows  that  the  decision  as  against  Lawrence 
was  grounded  on  imputed  negligence.  The  facts 
of  the  case  and  the  terms  of  the  agency  agree- 
ment fully  support  that  conclusion." 

We  respectfully  suggest  that  the  above  quoted  state- 
ment is  erroneous  as  a  matter  of  law. 

The  first  quoted  sentence  states  if  Capitol  was  neg- 
ligent in  safeguarding  the  goods,  it  follows  as  a  matter 
of  course  that  its  dereliction  is  imputable  to  its 
principal.  That  statement  can  be  true  as  a  matter  of 
law  only  if  the  dereliction  of  the  agent,  which  con- 
stituted the  negligence,  was  such  an  act  or  omission 
as  came  within  the  scope  of  the  agent's  authority.  The 
Court  takes  cognizance  of  this  rule  in  its  next  state- 
ment: 

^'The  latter  (Lawrence)  argues  that  Capitol's 
negligence,  if  any,  was  not  shown  to  be  within  the 
scope  of  its  authority  as  an  agent,  and  that  there 
was  no  finding  that  it  was." 

Rule  52a  of  the  Federal  Rules  of  Civil  Procedure 
provides : 


^^In  all  actions  tried  upon  the  facts  without  a 
jury  the  Court  shall  tiucl  the  facts  specially  and 
state  separately  its  conclusions  of  law  thereon  and 
direct  the  entry  of  approi)riate  judgment;'' 

The  Findings  of  the  trial  Court  are  silent  upon  the 
major  issue  of  whether  or  not  the  dereliction  of  Capi- 
tol Chevrolet,  in  permitting  McCrew  to  enter  the 
premises  and  cut  up  the  steel  tank  with  a  blow  torch, 
was  within  the  scope  of  its  authority  as  agent.  In  this 
comiection  this  Court  in  its  decision  states : 

^^ While  the  findings  are  not  specific  in  this  re- 
spect, the  trial  Court's  opinion  shows  that  the  de- 
cision as  against  Lawrence  w^as  grounded  on  im- 
puted negligence." 

Presmnably,  the  Court  intended  hy  this  statement  to 
indicate  that  the  Opinion  of  the  trial  Court  might  be 
used  to  supply  the  missing  and  essential  Finding.  If 
so,  this  Court  is,  in  effect,  adopting  the  trial  Court's 
Opinion  as  a  Finding  and  thus  attempting  to  supply 
the  deficiency. 

^*In  this  case  a  reading  of  the  trial  Judge's  opin- 
ion reveals  a  full  discussion  and  treatment  of  the 
major  factual  issues,  which  leaves  no  doubt  as  to 
which  facts  the  Court  accepted  and  relied  upon 
in  rendering  its  decision.  These  we  can  treat  as 
findings  of  fact  and  so  do." 

Hazeltine  Corp,  v.  General  Motors  Corp,,  131 
Fed.  (2d)  34. 

In  the  case  at  bar,  howevei*,  the  Opinion  of  the 
trial  Court  is  as  silent  as  its  Findings  upon  the  essen- 
tial question  of  whether  the  act  of  the  agent  in  per- 


mitting  McGrew  to  enter  and  cut  up  the  tank  with  a 
blow  torch  was  within  the  scope  of  its  authority  as 
agent.  Even  if  this  Court  intended  to  adopt  the  trial 
Court's  Opinion  as  additional  Findings  such  an  adop- 
tion could  not  supply  the  fatal  deficiency.  And  the 
negligence  of  the  agent  cannot  be  *4m])uted"  to  the 
principal  in  the  absence  of  such  a  finding. 

Fui-thermore,  it  is  perfectly  clear  why  no  such  state- 
ment is  made  in  the  trial  Court's  Opinion  and  why 
no  such  Finding  was  made,  for  all  of  the  evidence 
shows  that  the  permissive  entry  and  the  acts  per- 
formed by  McGrew  pursuant  to  that  entry,  if  per- 
formed with  the  consent  of  Capitol  Chevrolet,  were 
founded  not  upon  its  agency  for  Lawrence  but  upon 
its  relationship  as  tenant  of  the  owner,  Henry.  Had 
the  Court,  therefore,  made  such  a  Finding,  it  would 
have  been  without  support  in  the  evidence  and  con- 
trary to  the  evidence.  We  therefore  respectfully  sug- 
gest that  the  exception  to  Rule  52a,  stated  in  the 
Hazeltine  Corporation  case,  cannot  be  availed  of  in 
this  case  and  that  in  the  absence  of  the  essential  find- 
ing, this  Court  should  reverse  the  judgment  against 
Lawrence. 

We  believe  that  this  Court  has  followed  the  error 
of  the  trial  Court.  We  take  it  there  can  be  no  dis- 
pute of  the  legal  principle  that  the  negligence  of  an 
agent  can  only  be  imputed  to  the  principal  when  and 
if  the  negligent  act  is  within  the  scope  of  the  agent's 
authority.  Therefore,  to  state  that  in  the  absence  of 
a  finding  the  trial  Court's  Opinion  shows  that  the  de- 
cision against  Lawrence  was  grounded  only  on  im- 
I)uted  negligence  merely  begs  the  questions. 


The  le^al  proposition  argued  in  the  briefs  and 
again  upon  the  hearing  was  that  the  negligence  of  the 
agent  could  not  be  imputed  to  Lawrence  because  the 
evidence  was  clear  that  the  act  of  tlie  agent  for  which 
the  principal  is  charged  was  an  act  outside  of  the 
scope  of  the  agent's  authority. 

The   Court   then   concludes    its    discussion    of   this 

phase  of  the  case: 

^'The  facts  of  the  case  and  the  terms  of  the 
agency  agreement  fully  support  that  conclusion." 

The  ^^ conclusion-'  referred  to  is  ^^that  the  decision 
as  against  Lawrence  is  grounded  on  imputed  negli- 
gence." 

The  error  of  the  trial  Court,  and  we  submit  the 
error  of  this  Court,  was  in  overlooking  the  rule  that 
negligence  of  the  agent  may  only  be  imputed  to  the 
principal  where  the  act  was  within  the  scope  of  the 
agent's  duties. 

This  Court  further  states  in  its  opinion : 

^^The  corporation  furnished  to  Lawrence  and 
Capitol  a  list  of  named  persons  whom  it  author- 
ized to  be  admitted  to  the  premises.  Though  some 
jjoint  is  sought  to  be  made  of  this  circumstance, 
we  fail  to  see  significance  in  it.  Capitol  and  its 
employees  were  not  excluded,  and  there  is  no 
evidence  that  the  actual  custodianship  of  either 
bailee  was  in  any  way  interfered  with." 

This  statement  we  believe  also  to  be  erroneous  as  a 
matter  of  law  .  The  list  of  named  persons  effectively 
excluded  every  employee  oT  Lawrence  Warehouse 
Company   from  the  premises.    To  say  that   such  an 


8 


exclusion  did  not  interfere  with  the  actual  custodian- 
ship of  Ijawrence  seems  to  us  to  state  a  most  unusual 
and  new  pro])osition  of  law.  It  is,  in  effect,  to  state 
that  a  bailor  may  exclude  a  bailee  from  the  premises 
in  which  goods  are  stored  without  interference  with 
actual  custodianshi]).  Here  a  principal  was  excluded 
from  the  ])remises  of  its  agents  by  the  act  of  the 
depositor,  yet  the  principal  is  held  by  imputation  for 
the  act  of  the  agent  when  even  the  normal  control  of 
the  agent  by  the  principal  was  made  impossible  by  the 
depositor. 

We  respectfully  submit  that  in  view  of  the  admitted 
absence  of  any  negligence  on  the  part  of  Lawrence 
and  in  view  of  the  fact  that  all  of  the  evidence  shows 
that  the  act  of  the  agent  was  an  act  outside  of  the 
scope  of  its  authority,  and  in  the  absence  of  any 
ihiding  or  statement  of  the  trial  Court  to  the  con- 
trary, the  judgment  against  Lawrence  Warehouse 
Company  should  be  reversed,  and  we  most  respect- 
fully request  a  rehearing. 

Dated,  San  Francisco,  California, 
December  31,  1947. 

Respectfully  submitted, 

W.  R.  Wallace,  Jr., 
W.  R.  Ray, 
Williamson  &  Wallace, 

Attorneys  for  Appellant  and  Petitioner, 
Lawrence  Warehouse  Company, 


Certificate  of  CoLxVsel. 

We  hereby  certify  that  in  our  judgment  the  fore- 
going ])etition  for  rehearing  of  Lawrence  Warehouse 
Company  is  well  founded  and  that  it  is  not  interposed 
for  delay. 

Dated,  San  Francisco,  California, 
December  31,  1947. 

W.  R.  Wallace,  Jr., 
W.  R.  Ray, 

Attorneys  for  Appellant  and  Petitioner, 
Lawrence  Warehouse  Company, 

Williamson  &  Wallace, 
Of  Counsel, 


No.  11.418     ^ 


United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


LAWRENCE    WAREHOUSE   COMPANY    (a  corpora- 
tion), 

Appellant, 
vs. 


DEFENSE  SUPPLIES  CORPORATION, 


Appellee. 


CAPITOL  CHEVROLET  COMPANY   (a  corporation), 

Appellant, 

vs. 


DEFENSE  SUPPLIES  CORPORATION, 


Appellee. 


V.  J.  McGREW, 


vs. 


DEFENSE  SUPPLIES  CORPORATION, 


Appellant, 


Appellee. 


DEFENSE  SUPPLIES  CORPORATION, 


vs. 


CLYDE  W.  HENRY, 


Appellant, 
Appellee, 


Petition  of  Appellee  Defense  Supplies  Corporation 

and  Reconstruction  Finance  Corporation 

for  a  Rehearing 


FILf 

MAr  -6  1948 
PAUL  p,  o-BRier4, 

OUBK 


Theodore  R.  Meyer, 
Brobeck,  Phleger  &  Harrison, 

111  Sutter  street, 

San  Francisco  4,  California, 

Attorneys  for  Reconstruc- 
tion Finance  Corpora- 
tion and  Appellee  De- 
fense Supplies  Corpora- 
tion. 


PARKER  PRINTING  COMPANY,  1 80  FIRST  STREET,   SAN    FRANCISCO 


Subject  Index 

Page 

I.  The    Court    KiiTd    in    (  oiusidering    the    Failure    to    Sub- 
stitute a  Matter  of  Jurisdietion  Rather  than  of  Procedure      2 

IT.  Tlu*  Court  Erred  in  Considering  Defense  Supplies  Cor- 
poration Xon-Existent  at  tlie  Time  Judgment  Was  En- 
tered           5 

III.  The   Coui't    Erred   in    Disregarding   Appellants'   Waiver 

of  the  Error G 

IV.  The  Court  Erred  in  Relying  on  Decisions  Involving  Pub- 
lic Officials  Which  Are  Not  in  Point  Here 9 

Certificate  of  Counsel 11 


Table  of  Authorities  Cited 

Pages 
Cases 

Cavers  v.  Sioux  Oil  &  Ref.  Co.   (Tex.),  43  S.W.  2d  578 9 

Fix  V.  Philadelphia  Barge  Company,  290  U.S.  530 7 

Fleming  v.  Goodwin,  165  F.(2d)  334  (CCA.  8) 10,11 

Gaynor  v.  jMetals  Reserve  Company   ( F.  (2d)   ,  de- 

eided  March  25,  1 948 ) 6 

L.   Hueki  &  Son  Lumber  Co.   v.  Atlantic   Jjiimber   Co.,   128 

Fed.  332  (CCA.  5),  certiorari  denied  193  U.S.  672 8 

LeCrone  v.   McAdoo,  253  U.S.  217 9 

Mathi.son  v.  Payne,  Director  General  of  Railroads  (Sup.  Ct. 
of  N.  J.),  119  Atl.  771 9 

Payne  v.  Industrial  Board  of  Illinois,  258  U.S.  613 9 

R.  Piel  Gin  Co.  v.  Ind.  Farmers'  Gin  Co.   (Tex.),  257  S.W. 

630    9 

Reardon  v.  Balaklala  Copper  Co.,  193  Fed.  189 4 

Trounatine,  et   al.  v.  Bauer,   Ponge  &  Co.,  Inc.,  et  al.,   144 

•    F.(2d)    379    (CCA.   2) 8 

Union  Sugar  Co.  v.  IloUister  Estate  Co.,  3  Cal.    (2d)    740, 

744-5   8 

United  States  v.  Curran,  276  U.S.  590 7,  9 

United  States  v.  Koike,  164  F.(2d)  155  (CCA.  9) 11 

U.  S.  V.  Butterworth,   169   U.S.   600 9, 10 

U.  S.  Ex  Rel.  Anthony  Volpe  v.  S.  D.  Smith,  289  U.S.  422, 

77  L.Ed.  1298 9 

AV.    I*,    lirown  &  Sons  Lumber  Co.   v.   Commissioner,   38   F. 
(2d)   425,  429    (C\C.A.  6),  aird  282   U.S.  283 8 

Statutes 
United  States  Code: 

Title  28,  Section  777....: 3 

Title  28,  Section  780 7 

Texts 
53  C  J.  S.  958,  et  seq 8 


No.  11,418 


United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


LAWKENCE   WAREHOUSE   COMPANY    (a  corpora- 
tion), 

Appellant, 
vs. 


DEFENSE  SUPPLIES  CORPORATION, 


AppeUee. 


CAPITOL  CHEVROLET  COMPANY   (a  corporation), 

Appellant, 
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DEFENSE  SUPPLIES  CORPORATION, 


AppeUee. 


V.  J.  McGREW, 


vs. 


DEFENSE  SUPPLIES  CORPORATION, 


Appellant, 


Appellee.^ 


DEFENSE  SUPPLIES  CORPORATION, 
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CLYDE  W.  HENRY, 
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Petition  of  Appellee  Defense  Supplies  Corporation 

and  Reconstruction  Finance  Corporation 

for  a  Rehearing 


To  the  Honorable  Francis  A.  Garrecht,  Presiding  Judge, 
and  to  the  Honorable  Associate  Judges  of  the  United 
States  Circuit  (Umrt  of  Appeals  for  the  Ninth  Circuit: 

A|)pc41ee,    Defense    Supplies    Corpoi'ation    and    Recon- 
struction Finance  Corporation  hereby  petition  the  Court 


for  a  relieai'ing  of  tlieir  motion  for  tlie  substitution  of 
Reconstruction  Finance  Corporation  as  appellee  in  the 
place  of  Defense  Supplies  Corporation,  and  the  motion 
of  appellants,  Lawrence  Warehouse  Company  and  Capitol 
Chevrolet  Company  for  dismissal  of  the  action,  upon  the 
ground  tluU  the  Court  erred  in  its  decision  on  said  mo- 
tions in  the  following  respects: 

I. 

THE  COURT  ERRED  IN  CONSIDERING  THE  FAILURE  TO  SUB- 
STITUTE  A  MATTER  OF  JURISDICTION  RATHER  THAN 
OF  PROCEDURE. 

1'lie  Coui'Cs  decision  is  based  on  the  contention  that  the 
faihire  to  sul)stitute  Keconstruction  Finance  Corporation 
as  a  party  within  the  twelve-month  period  provided  for 
in  the  Act  dissolving  Defense  Supplies  Corporation  (59 
Statutes  .')10)  deprived  the  'I'rial  Court  of  Jurisdiction  to 
render  judgment.  The  nuijority  of  tliis  Court  hold  that 
in  spite  of  the  fact  the  issues  were  framed  and  all  testi- 
mony taken  prior  to  tlie  dissolution  of  plaintiff,  the  mere 
failure  to  substitute  made  the  Trial  Court  powerless  to 
render  judgment.  Tlie  majority  of  this  Court  further 
hold  that  this  Court  is  now  powerless  to  remedy  the  defect 
by  substituting  the  proper  i)arty  plaintiff.  This  holding 
is  made  in  s])ite  of  the  fact  that  the  Act  of  dissolution 
expressly  provides  against  abatement.  The  Court  has 
read  into  the  Act  a  provision  that,  in  the  event  substitu- 
tion is  not  made,  then  both  the  trial  court  and  the  ap- 
pellate court  lose  all  power  to  act  in  the  nuitter  except 
to  dismiss  the  action,  and  sucli  loss  of  power  relates  back 
to   the  date   of  dissolution.    It   is  submitted  that   tin*  Act 
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contains   no  sucli   i)rovisi()n  and  that   Congress  could  not 
have  intended  such  a  result. 

By  the  passage  of  the  Act  Congress  intended  to  and  did 
provide  for  the  continued  existence  of  the  dissolved  cor- 
poration for  the  purpose  of  litigation.  Congress  further 
])r()vided  for  a  ])rocedure  to  he  followed  to  ohtain  sub- 
stitution oi*  ])arties  and  gave  the  court  the  power  to  dis- 
miss an  action  where  the  necessity  for  its  continuance  to 
determine  the  issues  is  not  shown.  The  Act  contains  no 
provision  depriving  the  trial  court  or  this  Court  of  the 
power  to  act  in  the  event  the  procedure  for  su])stitution  is 
not  followed. 

The  j)laintiff.  Defense  Supplies  Corporation,  having  been 
continued  in  existence  for  the  purpose  of  litigation,  and 
the  Trial  Court  having  seen  fit  to  render  judgment  in  its 
favor,  that  judgment  cannot  now  be  declared  void  because 
of  lack  of  jurisdiction,  nor  can  the  Act,  by  any  stretch 
of  the  imagination,  be  considered  to  deprive  this  Court 
of  the  power  to  remedy  the  defect  of  failure  to  substitute, 
a  power  which  this  Court  has  under  the  provisions  of 
Section  777  of  Title  28  of  the  United  States  Code.  If 
Congress  had  intended  such  a  result,  it  is  only  reasonable 
to  say  that  it  would  have  expressly  so  provided  in  the 
/Vet  of  dissolution.  It  should  be  borne  in  mind  that 
whether  or  not  any  substitution  is  made,  the  real  party 
in  interest  remains  the  same,  i.e.,  the  United  States.  We 
ai-e  dealing  here  with  two  agencies  ol*  the  United  States, 
and  the  substitution  of  one  for  the  other  is  in  substance 
the  substitution  of  names  only,  the  real  party  i:)laintift' 
remaining  the  snm(^ 

The  majority  of  the  Court  stress  the  piovision  of  the 
Act  of  dissolution  pioviding  that  Reconstruction  Finance 
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Corporation  sliall  perform  tlie  functions  of  Defense  Sup- 
plies Corporation.  This  provision  would  be  of  some  im- 
portance if  we  were  dealing  with  the  issue  of  whether 
certain  functions  can  be  exercised  ])y  Reconstruction  Fi- 
nance Corporation.  There  is  no  such  issue  liere,  liowever. 
The  issue  is  whether  or  not  the  judtrment  of  the  Trial 
Court  is  a  valid  one.  Whetlier  or  not  the  wrong  party 
defended  llie  judgment  can  have  notliing  to  do  with  the 
validity  of  the  judgment,  which  was  entered  by  the  Trial 
Court  while  the  corporate  plaintiff  still  had  existence,  at 
least  for  the  puri)ose  of  preserving  its  status  as  a  party. 

The  majority  of  {he  Court  also  state  that  if  the  failure 
to  substitute  is  a  matter  of  procedure  only  that  can  be 
disregarded,  then  the  failure  to  file  a  notice  of  appeal 
is  also  a  mere  matter  of  procedure  and  can  be  disre- 
garded. (See  bottom  of  page  3  of  this  Court's  Opinion.) 
It  has  long  been  held  of  course  that  the  failure  to  file  a 
notice  of  appeal  within  the  time  allowed  by  statute  de- 
prives the  appellate  court  of  jurisdiction  to  hear  the 
appeal.  This  is  the  interpretation  of  an  entirely  different 
statute  involving  different  considerations.  The  two  cases 
are  not  comparable  and  a  decision  wdth  regard  to  one 
can  have  no  bearing  on  the  other. 

The  majority  of  the  Court  misstate  the  ruling  in  Rear- 
don.  i\  Balaklala  Copper  Co,,  193  Fed.  189.  (See  page  4 
of  tliis  Court's  opinion.)  in  regard  to  that  case  the  ma- 
jority state  that  ^'Xo  (piestion  of  substitution  of  the  per- 
sonal representative  was  discussed  and  it  was  assumed 
that  the  father  under  the  California  law  had  the  right 
to  bi-ing  the  action."  Tliis  is  in  eri'or,  as  the  sole  issue  in 
that   case   was    whether   it    was   proper   to   substitute   the 
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])orisonal  i-epresentative  as  party  plaintiff  in  tlio  place  of 
the  fatliei'.  That  ease  i.s  dii'ect  authority  tliat  a  substitu- 
tion can  be  made  where  the  action  is  maintained  by  the 
wrong  party  without  re(iuii'in<;-  tbe  dismissal  of  the  ac- 
tion and  the  filing-  of  a  new  suit.  In  other  words,  it  is 
direct  authority  that  under  circumstances  similar  to  the 
present  case,  substitution  is  a  matter  of  procedure  only 
and  not  Jui'isdictional. 


II. 

THE  COURT  ERRED  IN  CONSIDERING  DEFENSE  SUPPLIES 
CORPORATION  NON-EXISTENT  AT  THE  TIME  JUDGMENT 
WAS  ENTERED. 

The  admitted  facts  are  that  the  Act  dissolving  Defense 
Supplies  Corporation  became  effective  on  July  1,  1945, 
that  judgment  was  rendered  by  the  Trial  Court  on  April 
15,  1946,  and  that  the  twelve-month  period  within  which 
to  move  for  substitution  expired  on  July  1,  194().  Even 
though  we  assume,  for  the  purpose  of  argument,  that  the 
Act  can  be  construed  to  discontinue  the  life  of  Defense 
8ui)plies  Corporation  after  the  expiration  of  the  twelve- 
month period,  there  can  be  no  doubt  that  its  life  was  con- 
tinued at  least  until  July  1,  1946.  The  decision  of  this 
Court  necessarily  construes  the  Act  to  mean  that  Defense 
Supplies  Corporation  ceases  to  exist  for  all  purposes  on 
July  1,  1945,  unless  a  motion  for  substitution  is  nmde 
within  twelve  months  after  that  date,  in  which  event  the 
corporation  springs  to  life  again  foi*  tlu*  ])ui'pose  of 
validating  all  acts  prior  to  the  substitution,  'i'his  is  a 
strained  construction  and  gives  no  effect  to  the  express 
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provision  of  the  statute  against  abatement.  Congress 
must  have  intended  that  the  life  of  tlie  dissolved  corpora- 
tion continues  at  least  for  the  twelve-month  period  for 
the  purpose  of  litigation.  During  that  period  the  Trial 
Court  in  this  case  rendered  judgment  in  favor  of  an  exist- 
ing corporation,  and  such  act  on  tlie  part  of  the  Court 
was  not  a  nullity.  At  tlie  time  of  tlie  judgment  the  cor- 
poration was,  by  the  express  provisions  of  the  statute,  in 
existence  for  purposes  of  litigation.  The  fact  that  it  may 
have  later  died  may  affect  the  right  to  appeal,  but  cannot 
invalidate  the  judgment  theretofore  validly  made.  In  this 
connection  we  refer  to  the  dissenting  opinion  of  Judge 
Healy  (page  17  of  the  Court's  opinion)  where  he  states 
**in  any  view^  of  the  statute,  there  was  no  lack  of  a  party 
plaintiff"  and  to  the  decision  of  the  Eighth  Circuit  in 
Gaijnor  v.  Metals  Reserve  Company  ( F.  (2d)  ,  de- 
cided March  25,  1948). 


III. 

THE  COURT  ERRED  IN  DISREGARDING  APPELLANTS'  WAIVER 
OF  THE  ERROR. 

It  is  achuitted  that  tlie  failure  to  substitute  was  not 
questioned  by  appellants  at  the  time  the  judgment  was 
taken,  at  the  expiration  of  the  twelve-month  period,  or 
at  any  time  prior  to  the  decision  of  this  Court  on  the 
merits  of  the  appeal.  The  majority  of  this  Court,  how- 
ever, hold  that  in  spite  of  the  inaction  of  appellants  in 
this  regard,  in  spite  of  the  fact  that  the  ap])ellants  who 
are  charged  with  knowledge  oF  the  Act  o!'  dissolution, 
chose   to   argue   the   appeal    and   submit   it   to   this   Court 
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on  its  merits,  and  in  spite  of  tlie  fact  tliat  no  prejudice 
wliatever  lias  been  sliown  or  even  claimed,  the  appellants, 
having  lost  the  appeal  on  its  merits,  nevertheless  retain 
the  right  to  have  the  case  dismissed  because  of  the  failure 
to  su])stitute.  In  so  liolding,  tlie  Court  relies  on  United 
States  V.  Currmi,  'Hi)  U.S.  590.  P)ut  in  that  case,  like  in 
each  of  the  others  relied  upon  by  the  Court,  the  issue  of 
Avaivei-  was  not  even  mentioned  and  a|)parontly  had  not 
been  raised.  It  may  be  that  in  the  Cur  ran  case  there  were 
other  circumstances  that  prevented  the  possibility  of 
waiver,  but  we  cannot  determine  this  as  the  subject  is 
not  discussed. 

The  majority  of  this  Court  in  their  opinion  discuss  the 
case  of  Fix  v.  Philadelphia  Barge  Company^  290  U.S.  530, 
at  some  length.  That  case  holds  that  a  similar  provision 
for  substitution  contained  in  Section  780  of  28  United^ 
States  Code,  is  purely  remedial,  and  a  failure  to  comply 
therewith  does  not  bar  a  later  suit  on  the  same  cause  of 
action.  The  case  does  not  involve  the  question  of  the 
right  to  substitute  after  the  expiration  of  the  period  pro- 
vided for  in  the  statute,  or  the  question  of  the  remedy  of 
the  defect,  and  those  issues  are  not  considered.  A¥e  are 
in  accord  with  the  holding  in  the  Fix  case  and  have  not 
contended  and  do  not  now  contend  that  the  cause  of  ac- 
tion against  appellants  is  bai-red.  Reconstruction  Finance 
Corporation  can  file  suit  again,  subject  of  course  to  the 
defense  of  the  statute  of  limitations.  It  is  hard  to 
imagine,  however,  a  more  useless  and  time-wasting  pro- 
cedure in  view  of  tlie  fact  that  the  issues  have  already 
been  presented  to  and  determined  by  the  Trial  Court  and 
this  Court. 


8 
This  Court's  purpose  in  citing  the  Fix  case  is  appar- 
ently to  lend  weight  to  its  contention  that  the  twelve- 
month i^eriod  provided  for  in  tlie  Act  of  dissolution  is 
in  tlie  nature  of  a  statute  of  limitations.  This  serves  to 
emphasize  the  fact  tliat  the  provision  setting  up  a  twelve- 
month period  is  not  jurisdictional  in  the  sense  that  the 
failure  to  comply  tlierewith  automatically  deprives  the 
court  of  the  power  to  act  furtlier.  The  statute  of  limita- 
tions is  a  bar  to  the  remedy  and  not  to  the  right  of  ac- 
tion. Here  the  failure  to  substitute  is  at  most,  as  the 
majority  of  this  Court  carefully  point  out,  a  bar  to  the 
remedy  and  not  to  the  right  of  action.  It  has  long  been 
established  that  the  bar  of  the  statute  of  Umitations  can 
be  waived. 

W.  P.  Broivyi  S  Sons  Lumber  Co.  v.  Coinniissioner, 
38  F.(2d)  425,  429  (CCA.  6),  aff'd  282  U.S.  283; 

Union  Sugar  Co.  v.  llollister  Estate  Co..  3  Cal.  (2d) 
740,  744-5; 

53  C.  J.  S.  958,  et  seq. 

Yet  the  majority  of  tliis  Court  hold  tluU  the  alleged 
error  in  the  failure  to  substitute  can  not  be  waived.  In 
doing  so  the  majority  not  only  fail  to  follow  their  own 
reasoning  but  ignore  the  many  cases  holding  that  such 
an  objection,  going  merely  to  the  abatement  of  the  action, 
is  waived  if  not  punctually  raised  and  tlie  case  is  allowed 
to  continue. 

Trouuatine,  et  al.  v.  Bauer,  Ponge  d:  Co.,  Lie.,  et  al., 

144  F.(2d)  379  (CCA.  2); 
L.   JJucki   d   So.iu  Lumber   Co.    c.   AlUutdc   Lumber 
Co.,   128   Fed.   3:52    (CCA    5),   certiorari  denied 
193  U.S.  (i72; 
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Maf/iison  v.  Payue,  Director  General  of  Railroads 

(Sup.  Ct.  of  N.  J.),  119  Atl.  771 ; 
U.  S.  Ex  Rel  Anthonii  Volpe  v.  S.  D.  Smith,  289 

U.S.  4l>2,  77  L.Ed.  1298; 
Cavers  v.  Sioux  Oil  dc  Ref.  Co.  (Tex.\  43  S.W.  2d 

578; 
R.  Piel  Gin  Co.  v.  Ind.  Farmers'  Gin  Co.   (Tex.), 

257  S.AV.  630. 


IV. 

THE  COURT  ERRED  IN  RELYING  ON   DECISIONS  INVOLVING 
PUBLIC  OFFICIALS  WHICH  ARE  NOT  IN  POINT  HERE. 

The  majority  of  the  Court  rely  upon  certain  decisions 
of  tlie  Supreme  Court  of  the  United  States  which  they 
claim  require  the  dismissal  of  this  action.  These  decisions 
are  LeCrone  v.  McAdoo,  253  U.S.  217,  Pai/ne  v.  Industrial 
Board  of  Illinois,  258  U.S.  613,  and  United  States  v. 
Curran,  276  U.S.  590.  Each  of  tliese  cases  involves  an 
action  by  or  against  a  public  official  who  resigned  his 
office  during  the  pendency  of  the  action.  These  cases  are 
not  in  point  for  the  following  reasons : 

It  has  been  established  that  actions  by  or  against  public 
officials  are  actions  by  or  against  them  personalli/  and  the 
office  01'  I  lie  government  is  in  no  sense  a  party  (see  U.  S, 
V.  BiitteruortJi,  169  U.S.  600).  The  usual  case  is  where 
a  suit  is  brought  against  a  public  official  to  force  him  to 
take  certain  action.  A  judgment  in  such  an  action  is 
directed  only  against  the  ])ublic  official  personally,  and  if 
lie  (lies  or  resigns,  his  successor  cannot  Ix^  punished  for 
disobedience.    It   was   such  a  case   that   the  court   in   the 
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Butterivorth  case  had  in  mind.  Tn  tlie  present  case,  how- 
ever, the  action  is  one  by  an  agency  or  arm  of  the  govern- 
ment for  tlie  use  and  benefit  of  the  United  States,  which 
is  the  real  ])arty  in  interest.  Tlie  two  situations  are 
not  in  any  way  comi)arable.  The  coui't  in  the  Butterworth 
case  points  out  the  distinction  as  follows  (169  U.S.  600, 
603) : 

*an  Thompson  v.  United  States,  103  U.S.  480,  the 
distinction  is  pointed  out  between  proceedings  where 
the  obligation  sought  be  enforced  devolves  upon  a 
corporation  or  continuing  body,  and  those  where  the 
duty  is  personal  wdth  the  officer.  In  the  former  case 
there  is  no  abatement.  The  duty  is  perpetual  upon 
the  corporation ;  in  the  latter,  the  delinquency  charged 
is  personal,  and  involves  no  charge  against  the  Gov- 
ernment, against  which  a  proceeding  would  not  lie." 

The  public  official  cases  do  not  involve  the  substitution 
of  a  successor  in  interest.  Here  Defense  Supplies  Cor- 
poration has  been  dissolved  and  Reconstruction  Finance 
Corporation,  which  has  succeeded  to  its  property,  powers 
and  functions,  including  the  interest  of  Defense  Supplies 
Corporation  in  this  action,  seeks  to  be  substituted.  It  is 
comparable  to  llie  sul)stituti()n  of  the  administrator  of  the 
estate  of  a  deceased  pai'ty,  or  the  su])stitution  of  an  as- 
signee of  a  cause  of  action  for  the  assignor.  Thus,  if  a 
X)ublic  official  dies  and  it  is  sought  to  substitute  the  ad- 
ministratoi*  of  his  estate,  Ave  would  have  a  comparable 
situation.  But  there  is  an  entirely  different  situation 
where  it  is  sought  to  substitute  a  successor  in  office  of  a 
j)ul)lic  official,  as  tliis  involves  the  bringing  in  of  a  party 
who  has  otherwise  no  interest  in  tlie  action.  The  present 
case  is  com])aral)le  to  Firm  in  f/  r.  (h)o(Iiiiii,  1()5  F.(2(l)  334 
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(CCA.  8)  and  United  States  v.  Koike,  1(U  P\(2d)  155 
(CCA.  9),  wlierein  the  courts,  incliuling^  this  Court,  de- 
cided tliat  a  substitution  is  i)erniissible  wliere  the  United 
►States  is  tlie  real  party  in  interest. 

For  the  foregoing  reasons*  it  is  respectfully  requested 
that  a  rehearing  of  the  motion  of  Reconstruction  Finance 
Corporation  to  be  substituted  for  Defense  Supplies  Cor- 
l)orati()n  and  the  motion  of  appellants  to  dismiss  the  ac- 
tion be  granted. 

Dated :    May  5,  1948. 

Respectfully  submitted, 

Theodore  R.  Meyer, 
Brobeck,  Phleger  &  Harrison, 
Attorneys  for  Reconstruc- 
tion  Finmnce  Corpora- 
tion and  Appellee  De- 
fense Supplies  Corpora- 
tion, 


CERTIFICATE    OF    COUNSEL 

We  hereby  certify  that  in  our  judgment  the  foregoing 
petition  for  rehearing  is  well  founded  and  is  not  inter- 
posed for  delay. 

Theodore  R.  Meyer, 
Brobeck,  Phlegeu  &  Harrison, 


Due  service  and  receipt  of  a  copy  of  the  within  is  hereby 
admitted  this day  of  May,  1948. 

Attorney  for  Appellant 
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2  Paul  John  Hunt  vs. 

In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

No.  1560 


In  the  Matter  of: 
PAUL  JOHN  HUNT. 

ORDER 

This  matter  having  come  on  for  hearing,  and  it 
appearing  to  the  Court  from  the  application  of  the 
Securities  and  Exchange  Commission,  verified  by 
James  E.  Newton,  and  affidavit  of  W.  Forbes 
Webber,  filed  herein,  that  the  decree  of  this  Court 
entered  February  18,  1946,  in  the  matter  of  Securi- 
ties and  Exchange  Commission,  Plaintiff,  vs.  Paul 
John  Hunt,  Defendant,  Civil  Action,  File  No.  1480, 
may  have  been  defied  and  set  at  naught. 

It  Is  Therefore  Ordered,  Adjudged,  and  Decreed : 
That  James  E.  Newton  be  and  he  is  hereby  directed 
to  prosecute  the  respondent,  Paul  John  Himt,  on 
behalf  of  this  Court ;  and  it  is  further  dire4:*ted  that 
a  copy  of  this  order  is  to  be  served  on  the  respond- 
ent, together  with  a  copy  of  the  application  and 
affidavit  of  W.  Forbes  Webber  and  exhibits  thereto 
and  order  to  show  cause. 

Done  in  open  Court  this  4th  day  of  June,  1946. 

LLOYD  L.  BLACK, 

United  States  District  Judge. 

[Endorsed] :     Filed  June  4,  1946.  [2] 
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[Title  of  District  Court  and  Cause.] 

APPLICATION  FOR  OEDER  TO 
SHOW  CAUSE 

1.  On  Fe])ruary  18,  1946,  this  Court  in  the  cause 
entitled  Securities  and  Exchange  Commission, 
Plaintiff,  vs.  Paul  John  Hunt,  Defendant,  Civil 
Action,  File  No.  1480,  entered  a  decree  of  perma- 
nent injunction  enjoining  and  restraining  Paul 
John  Hunt  from  the  commission  of  certain  acts  and 
practices.  A  copy  of  said  decree  of  injunction  is 
attached  hereto,  marked  Exhibit  A,  and  is  incor- 
porated and  made  a  part  of  this  application. 

2.  The  defendant,  Paul  John  Hunt,  had  actual 
knowledge  of  the  contents  of  said  decree  and  of  all 
the  proceedings  in  said  cause  No.  1480,  heretofore 
referred  to,  and  consented  to  the  entry  of  said  de- 
ciee  of  injunction  therein. 

3.  The  defendant,  since  February  18,  1946,  has 
engaged  in  the  sale  of  the  same  securities  arising 
out  of  and  in  connection  with  the  sale  of  assign- 
ments of  oil  and  gas  leases  on  land  located  in 
Yakima  and  Benton  counties,  Washington,  as  de- 
scribed in  and  the  subject  of  the  complaint  and  the 
decree  of  injunction  herein,  continuously  and  with- 
out interruption  and  up  to  the  time  of  the  filing  of 
this  application,  through  the  use  of  the  mails.  [3] 
The  defendant  has  likewise  caused  to  be  carried 
through  the  United  States  mails  such  securities  for 
the  purpose  of  sale  and  for  delivery  after  sale. 

4.  There  never  has  been  and  there  is  no  regis- 
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tration  statement  as  to  said  securities  on  file  with 
the  Securities  and  Exchange  Commission  nor  in 
effect;  and  the  sale  of  said  securities  is  not  exempt 
from  the  provisions  of  the  Securities  Act  by  its 
terms  or  the  rules  and  regulations  of  the  Securities 
and  Exchange  Commission  promulgated  thereunder. 

5.  The  conduct  of  the  defendant,  as  aforesaid, 
has  been  a  wilful  and  disobedient  defiance  of  the 
decree  of  injunction  of  this  Court  entered  Peb- 
ruan^  18,  1946. 

Wherefore,  the  plaintiff  i^rays  that  an  order  to 
show  cause  issue  requiring  Paul  John  Hunt  to  show 
cause,  if  any  he  may  have,  on  the  11th  day  of  June, 
1946,  at  10:30  o'clock  a.m.,  in  the  court  room  in  the 
United  States  Court  House  in  Seattle,  Washing- 
tonu,  why  he  should  not  be  held  in  criminal  con- 
tempt of  the  order  of  the  Court  dated  Pebruary  18, 
1946,  and  punished  therefor,  on  account  of  his  con- 
duct subsequent  to  that  date,  and  upon  a  return  [4] 
of  such  order  it  be  made  absolute  and  the  defend- 
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ant,  Paul  John  Hunt,  be  adjudged  in  criminal  con- 
tempt of  court  and  punished  therefor. 

/s/  EDWARD  H.  CASHION, 

Counsel. 

/s/  DAY  KARE, 
Attorney. 

/s/  JAMES  E.   NEWTON, 

Attorney. 

/s/  W.  FORBES  WEBBER, 
Attorney. 

SECURITIES  &  EXCHANGE 
COMMISSION, 

810  1411  Fourth  Avenue 
Building,  Seattle  1,  Wash- 
ington. [5] 

State  of  Washington, 
County  of  King — ss. 

James  E.  Newton,  being  first  duly  sworn,  deposes 
and  says: 

He  is  an  attorney  for  the  Securities  and  Exchange 
Commission,  an  agency  of  the  United  States,  and 
one  of  the  attorneys  of  record  in  this  cause;  that  he 
has  read  the  foregoing  application,  knows  the  con- 
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tents  thereof,  and  as  to  the  matters  therem  he  be- 
lievs  them  to  be  true. 

/s/  JAMES  E.  NEWTON. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  May,  1946. 

[Seal]        /s/  DAY  KAER, 

Notary  Public  for  Washing- 
ton. 

My  commission  expires  Nov.  9,  1948.  [6] 


EXHIBIT  A 

In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

Civil  Action,  File  No.  1480 

SECURITIES     AND     EXCHANGE     COMMIS- 
SION, 


Plaintiff, 


vs. 
PAUL  JOHN  HUNT, 


Defendant. 


DECREE  OF  PERMANENT  INJUNCTION 

This  cause  coming  on  to  be  heard  on  the  18th  day 
of  Feb.,  1946,  on  the  verified  complaint  filed  here- 
in, and  Paul  John  Hunt,  defendarit,  not  eoritesting 
the  allegations  contained  therein,  and  upon  stipula- 
tion of  the  parties  hereto,   on  the  motion  of  the 
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Securities  and  Exchange  Commission,  plaintiff,  and 
the  Court  being  fully  advised  in  the  premises, 

It  Is  Hereby  Adjudged,  Ordered  and  Decreed 
that  the  defendant,  Paul  John  Hunt,  his  agents, 
servants,  employees,  attornej^s  and  assigns,  and  ea-ch 
of  them,  be  enjoined  from  directly  or  indirectly: 

(a)  making  use  of  any  means  or  instruments 
of  transportation   or   communication  in   interstate 

connnerce,  or  of  the  mails,  to  sell  investment  con- 
tracts, certificates  of  interest  or  participation  in  a 
profit-sharing  agreement,  fractional  undivided  in- 
terests in  oil  or  gas  rights,  or  interests  or  instru- 
ments commonly  known  as  securities,  arising  out  of 
or  in  coimC'Ction  [7]  with  the  sale  of  assignments  of 
oil  and  gas  leases  on  land  located  in  Yakima  or 
Benton  counties,  Washington,  or  any  other  securi- 
ties, through  the  use  or  medium  of  any  prospectus 
or  otherwise; 

(b)  carrying  such  securities  or  causing  them  to 
be  carried  through  the  mails  or  in  interstate  com- 
merce, by  any  means  or  instruments  of  transporta- 
tion, for  the  purpose  of  sale  or  for  delivery  after 
sale ; 

unless  and  until  a  registration  statement  is  in  effect 
with  the  Securities  and  Exchange  Commission  as  to 
such  securities;  provided  that  the  foregoing  shall 
not  apply  to  an}^  security  or  transaction  which  is 
exempt  from  the  provisions  of  Section  5  of  the 
Securities  Act  of  1933,  as  amended. 
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Done  in  open  Court  this  18th  day  of  February, 
1946. 

/s/  LLOYD  L.  BLACK, 

United  States  District  Judge. 

Presented  by: 

/s/  JAMES  E.  NEWTON, 

Attorney  for  Plaintiff. 

The  undersigned  defendant,  Paul  John  Hunt, 
having  read  and  considered  the  provisions  of  the 
foregoing  judgment,  and  admitting  the  jurisdiction 
of  the  Court  over  him  and  the  subject  matter  of 
this  action,  and  admitting  the  aljegations  contained 
in  the  complaint  on  file  in  this  cause,  consents  to 
the  entry  of  this  judgment. 

/s/  PAUL  JOHN  HUNT. 

O.K.  as  to  form : 

/s/  LEWIE  WILLIAMS, 

Attornev  for  Defendant. 

[Endorsed] :     Filed  June  4,  1946.  [8] 
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In  the  United  States  Distrkt  Conrt  for  the  Western 
District  of  Washington,  Northern  Division 

No.  1560 

In  the  ]\Iatter  of : 
PAUL  JOHN  HUNT. 

AFFIDAVIT  OF  W.  FORBES  WEBBER 

State  of  Washington, 
County  of  King — ss. 

W.  Forbes  Webber,  being  first  duly  sworn,  on 
oath  deposes  and  says: 

I  am  an  attorney  for  the  Securities  and  Exchange 
Commission,  attached  to  the  Seattle  Regional  Office. 

On  April  12,  1946,  I  personally  interviewed  Paul 
John  Hunt  at  his  office  in  the  Arcade  Building, 
Seattle,  Washington,  with  regard  to  the  sales  ac- 
tivities engaged  in  by  him  since  the  entry  of  the 
decree  of  injunction  on  February  18,  1946.  Mr. 
Hunt  at  that  time  stated  to  me  that,  on  advice  of 
his  attorney,  after  the  entry  of  the  decree  of  in- 
junction  he  and  his  sales  organization  had  con- 
tinued their  activities  in  the  sale  of  assignments  of 
oil  and  gas  leases  on  land  located  in  Yakima  and 
Benton  counties,  Washington,  to  residents  of  the 
State  of  Washington,  using  the  mails  in  connection 
with  such  sales  and  for  the  purpose  of  delivering 
the  securities  after  sale;  and  he  stated  to  me  that 
the  securities  which  he  had  been  selling  were  iden- 
tical in  every  respect  with  those  which  he  and  his 
sales  organization  had  [9]  sold  prior  to  the  entry 
of  the  decree  of  injunction,  as  described  in  and  the 
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subject  of  the  complaint  arxcl  the  decree  of  injunc- 
tion. 

Mr.  Hunt  stated  that  these  securities  which  had 
been  sold  since  February  18,  1946,  were  being  sold 
for  the  same  purpose  as  the  securities  sold  prior  to 
February  18,  1946 ;  that  is,  to  raise  money  to  finance 
the  continuation  of  drilling  operations  and  the  ex- 
ploitation of  oil  and  gas  in  Yakima  and  Benton 
counties,  Washington.  Mr.  Hunt  stated  to  me  at 
that  tim.e  that  the  same  procedure  was  being  fol- 
lowed in  connection  with  the  sales  made  after  Feb- 
ruary 18,  1946,  as  had  been  followed  prior  to  that 
date ;  namely,  when  his  agents  made  a  sale  a  signed 
subscription  was  obtained  from  the  purchaser 
setting  forth  the  nimiber  of  units  purchased  in  the 
so-called  ''Paul  John  Hunt  Pool''  and  the  price 
paid  therefor,  and  at  the  same  time  a  receipt  was 
given  by  the  sales  representative  acknowledging 
receipt  of  the  amount  of  money  paid  at  the  time  of 
the  subscription.  He  stated  that  in  some  instances, 
when  the  down  payment  amounted  to  only  20%  of 
the  total  investment,  this  down  paym.ent  was  re- 
tained by  the  sales  representative  as  his  or  her 
commission,  and  in  those  instances  the  sales  repre- 
sentative would  forward  through  the  mails  to  him 
(Hunt)  the  signed  subscription  blank  together  with 
a  carbon  copy  of  the  receipt  given  to  the  investor, 
for  the  purpose  of  the  records  kept  in  the  Seattle 
office.  However,  if  the  total  purchase  price  was 
paid  at  the  time  the  subscription  v/ris  entered  into^ 
it  was  then  the  custom  for  the  sales  representative 
in  Spokane  or  Yakima  to  forward  to  him  (Hunt) 
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through  the  mails  the  amount  of  tlie  subscription 
less  the  sales  representative's  20%  commission.  Mr. 
Hunt  stated  that  upon  receipt  [10]  in  Seattle  of 
the  subscription  blank  and  receipt  a  form  letter 
Avas  then  sent  through  the  mails  to  the  purchaser 
acknowledging  receiiDt  of  the  down  payment  and 
reciting  the  balance  to  be  paid  in  monthly  install- 
ments. Attached  hereto,  marked  Exhibit  A,  is  a 
sample  copy  of  such  form  letter,  which  was  given 
to  me  by  Mr.  Hunt.  Mr.  Hunt  stated  that  upon 
full  payment  of  the  subscription  copies  of  the  con- 
tracts evidencing  the  purchaser's  interest  in  the 
Paul  John  Hunt  Pool  were  forwarded  throufifh  the 
mails  to  the  purchaser. 

Mr.  Hunt  stated  to  me  at  that  time  that  this 
method  of  accepting  and  acknowledging  subscrij)- 
tions  and  delivering  evidences  of  interests  in  the 
Pool  was  followed  by  him  in  connection  with  the 
sales  both  before  and  after  the  entry  of  the  decree 
of  injunction  on  February  18,  1946. 

Mr.  Hunt  stated  that  the  sales  activities  during 
the  latter  part  of  February  and  March  were  dis- 
appointingly small  because  of  the  status  of  the 
development  on  the  Snipe's  Mountain  No.  1  well 
then  being  drilled,  w^hich  operations  had  been  halted 
due  to  damage  to  the  drilling  rig. 

Mr.  Hunt  arranged  for  his  bookkeeper,  Miss 
Alice  Anderson,  to  make  available  to  me  informa- 
tion from  his  sales  ledger  and  index  cards  refle'ct- 
ing  sales  and  deliveries  after  sale  since  Febi*uai*y 
18,  1946;  and  my  examination  of  the  ledgei^  and 
index    cards    disclosed    the    following    information 
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with  respect  to  sales  and  deliveries  after  sale  by 
Paul  John  Hunt  since  February  18,  1946 :  [11] 

Purchaser     Amount  of  Purchase    Date  of      Date  of 

Sale     Delivery 

Jennie  H. 

McCray  $100  for   4  units      2-23-46 

1404  Bolystone  Ave., 

Seattle,  Wash. 

(New  Member.) 

Guy  E. 

Powell  $  50  for   2  units      3-  8-46      3-11-46 

Rt.  4,  Box  Qm, 

Renton,  Wash. 

(N.  S.  Navy.) 

(New  Member.) 

George  H. 

Walters  $500  for  20  units  2-23-46 

910y2  W.  2nd  Ave., 
Spokane,  Wash. 

(New  Member.) 

Dean  and  Dorris 

Donaldson  $  50  for    2  units  2-23-46 

824  25th, 
'    Spokane,  Wash. 

(New  Member.) 

Delia  and  Jesse 

Wallace  $100  for   4  units      3-28-46 

Okanogan,  Wash. 
(New  Member.) 


Securities  and  Exchange  Commission,  To 

Under  instructions  from  Mr.  Hunt,  Miss  Ander- 
son also  furnished  me  the  attached  copies  of  letters 
of  transmittal  used  in  connection  with  certain  of 
the  above  described  sales. 

Mr.  Hunt  stated  to  me  at  that  time  that  the 
securities  in  the  form  of  interests  in  assignments 
of  oil  and  gas  leases  on  land  located  in  Yakima  and 
Benton  Counties,  Washington,  which  he  was  then 
selling  \vere  all  part  of  the  same  offering  w^hich  was 
commenced  by  him  in  January,  1940,  for  the  pur- 
pose of  financing  the  development  of  gas  and  oil 
in  Yakima  and  Benton  counties,  [12]  where  the 
leases  w^re  located,  and  that  it  was  his  intention 
to  continue  the  sale  of  these  same  interests. 

/s/  W.  FORBES  WEBBER. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  May,  1946. 

[Seal]        /s/  PAYNE  KARR, 

Notary  Public  for  Washing- 
ton. 

My  commission  expires  May  7,  1948.  [13] 
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EXHIBIT  A 

PAUL  JOHN  HUNT 

Not  Incorporated 

Sole  Developer  Rattlesnake  Hills 
Oil  and  Gas  Leases 

5147  Arcade  Building  —   Seattle,  Washington 

Eliot  8189 

505  Radio  Central  Building 
Spokane,  Washington   —   Riv.  8362 

We  acknowledge  with  thanks  your  subscription 

for   acres  of  oil  and  gas  leases  in  our 

Rattlesnake  Hills  Project,   on  which  you  made  a 

down  payment  of  $ and  agree  to  pay  the 

balance  in  monthly  installments  of  $ each. 

When  you  have  completed  payments  on  subscrip- 
tion, we  will  send  you  copies  of  contracts  showing 
land  description. 

We  appreciate  very  much  your  cooperation  with 
our  efforts  to  develop  the  large  quantities  of  oil 
and  gas  that  we  all  believe  will  be  found  on  our 
leasehold  in  Benton  and  Yakima  counties  of  this 
state.  You  can  further  help  this  good  cause  by 
calling  the  project  to  the  attention  of  your  rela- 
tives and  friends. 

Yours  very  truly, 

PAUL  JOHN  HUNT. 
PJH:b 
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February  23,  1946 
Mr.  George  H.  Walters, 
9101/2  W.  2nd  Avenue, 
Spokane,  Washington. 

Dear  Mr.  Walters : 

Enclosed  you  will  find  copies  of  contracts  show- 
ing land  descriptions  on  twenty-five  acres  of  oil 
and  gas  leases  in  our  Rattlesnake  Hills  Pool.  These 
leases  are  in  exchange  for  5000  shares  Juneau  Mines 
stock. 

We  sincerely  trust  this  exchange  will  prove 
highly  profitable  both  in  your  mine  and  our  oil  and 
gas  development  program. 

Thanking  you  for  your  cooperation,  we  are. 

Yours  very  truly, 

PAUL   JOHN  HUNT. 
P  JH  :^ 
Enc.  [15] 

February  23,  1946 
Dean  and  Dorothy  Donaldson, 
W.  824  25th, 
Spokane,  Washington. 

Dear  Leaseholders: 

We  are  in  receipt  of  full  payment  on  your  sub- 
scription for  two  and  one-half  acres  of  oil  and  gas 
leases  in  our  Rattlesnake  Hills  Pool  and  you  will 
find  enclosed  copies  of  contracts  showing  land  de- 
scriptions. 

We  appreciate  your  cooperation  with  our  efforts 
to  develop  a  commercial  supply  of  oil  and  natural 
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gas  on  our  leasehold  in  Benton  and  Yakima  Coun- 
ties, Washington. 

Please  feel  free  to  call  at  our  Seattle  office  when- 
ever you  may  be  in  this  vicinity. 

Yours  Very  truly, 

PAUL  JOHN  HUNT. 
PJH:® 
Enc.  [16] 

March  11,  1946 
Mr.  G.  E.  Powell, 
Rt.  4,  Box  666, 
Renton,  Washington. 

Dear  Mr.  Powell: 

We  are  in  receipt  of  full  payment  on  your  sub- 
scription for  an  additional  two  and  one-half  acres 
of  oil  and  gas  leases  in  our  Rattlesnake  Hills  Pool 
and  you  will  find  enclosed  copies  of  contracts  show- 
ing land  descriptions.  This  makes  your  total  hold- 
ings in  our  pool  five  acres. 

We  appreciate  your  cooperation  in  our  endeavor 
to  obtain  a  commercial  supply  of  oil  and  gas  on  our 
leasehold  in  Benton  and  Yakima  Counties,  Wash- 


in2:ton. 


Yours  very  truly, 

PAUL  JOHN  HUNT. 


PJH:® 

Enc. 


[Endorsed]:     Piled  June  4,  1946.  [6-a] 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

This  matter  having  come  on  for  hearing,  and  it 
appearing  to  tlie  Court  on  examination  of  the  appli- 
cation for  order  to  show  cause  and  affidavit  of  W. 
Forbes  Webber,  filed  herein,  that  a  reasonable 
cause  exists  for  believing  Paul  John  Hunt  has  de- 
fied and  set  at  naught  the  decree  of  injunction  of 
this  Court  entered  herein  February  18,  1946,  in 
that  cause  entitled  Securities  and  Exchange  Com- 
mission, Plaintiff,  vs.  Paul  John  Hunt,  Defendant, 
Civil  Action,  File  No.  1480,  and  is  guilty  of  criminal 
contempt  as  indicated  in  the  verified  application 
attached  hereto : 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed:  That  Paul  John  Hunt  be  and  appear  be- 
fore this  Court  in  the  court  room  in  the  United 
States  Court  House  in  Seattle,  Washington,  on  the 
11th  day  of  June,  1946,  at  10:30  o'clock  a.m.,  then 
and  there  to  show  cause,  if  any  he  may  have,  why 
he  should  not  be  held  in  criminal  contempt  for  vio- 
lation of  the  decree  of  injunction  of  this  Court 
entered  February  18,  1946,  [17]  and  punished 
therefor,  as  prayed  for  in  the  application  of  the 
Securities  and  Exchange  Commission  attached 
hereto. 
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Done  in  open  Court  this  4th  day  of  June,  1946. 

LLOYD  L., BLACK, 

United  States  District  Judge. 

Presented  by: 

/s/  JAMES  E.  NEWTON, 
Attorney. 

[Endorsed]:     Filed  June  4,  1946.  [18] 
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STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  the 
undersigned  that  the  facts  herein  set  forth  may  be 
considered  by  the  Court  at  the  hearing  in  the 
above  entitled  matter,  and  that  this  stipulation 
may  be  put  in  evidence. 

That  since  on  or  about  January  1,  1940,  Paul 
John  Hunt  has  been  and  is  now  selling  securities, 
within  the  meaning  of  Section  2(1)  of  the  Securi- 
ties Act  of  1933,  as  amended,  namely,  investment 
contracts,  certificates  of  interest  or  participation 
in  a  profit-sharing  agreement,  fractional  undivided 
interests  in  oil  and  gas  rights,  and  interests  in 
instruments  commonly  known  as  securities,  arising 
out  of  and  in  connection  with  the  sale  of  assign- 
ments of  oil  and  gas  leases  on  land  located  in 
Yakima  and  Benton  counties,  Washington,  and 
in  the  sale  of  such  securities  has  been  and  is  now 
using  the  mails,  and  has  been  and  is  now  directly 
and  indirectly  carrying  such  securities  and  causing 
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tliein  to  be  carried  through  the  mails  for  the  piir- 
])Ose  of  sale  and  delivery  after  sale. 

That  since  the  commencement  of  such  sales  in 
January,  1940,  and  continuing  up  to  the  date  here- 
of, the  said  securities  sold  by  Paul  John  Hunt  have 
all  ))een  part  of  the  same  offering  or  issue,  being 
sold  for  the  same  single  purpose,  namely,  to  finance 
the  exploitation  of  oil  and  gas  in  the  areas  in  which 
such  leaseholds  are  located.  That  although  the 
-prices  at  which  such  securities  have  been  offered 
to  the  public  have  ranged  from  $16.00  to  $25.00  per 
unit  of  114  acres,  the  persons  so  purchasing  all 
obtain  equal  rights  mider  the  pool  arrangement  in 
which  they  become  m.embers  by  their  purchase,  de- 
pendent only  upon  the  amount  of  acreage  held, 
irrespective  of  the  price  paid,  the  offering  made  in 
January,  1940,  and  continuing  to  the  date  hereof 
being  a  single,  continuous  offering  [19]  for  one  and 
the  same  purpose,  namely,  financing  from  the  pro- 
ceeds thereof  the  exploitation  of  oil  and  gas  in 
Yakima  and  Benton  counties;  that  it  is  intended 
by  Paul  John  Hunt  to  -continue  the  sale  of  said 
issue  of  securities  until  all  the  acreage  has  been 
sold  or  sufficient  has  been  sold  to  the  public  to  fully 
finance  said  purposed  exploitation. 

That  the  sales  of  such  securities  have  included 
a  few  sales  to  residents  of  Idaho  and  California, 
and  in  the  sale  of  such  securities  the  mails  were 
used  by  Paul  John  Hunt  and  such  securities  were 
sent  and  caused  to  be  sent  through  the  mails  for 
the  purpose  of  sale  and  delivery  after  sale.     Since 
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the  decree  of  injunction  against  Paul  John  Hunt  . 
entered  by  this  Court  on  February  18,  1946,  how- 
ever, the  sale  of  such  securities  has  been  restricted 
exclusively    to    persons    resident    in    the    State    of 
"Washington. 

That  since  the  entry  of  said  decree  of  injunction 
Paul  John  Hunt  has  been  and  is  now  continuing 
the  sale  of  securities  which  are  identical  in  every 
respect  to  those  sold  prior  thereto.  That  the  securi- 
ties now  being  sold  are  a  part  of  the  same  offering, 
issue,  general  plan  of  financing,  and  for  the  same 
purpose  as  those  securities  sold  prior  to  said  decree 
to  the  residents  of  Washington,  Idaho,  and  Cali- 
fornia, the  sale  of  which  securities  said  decree  re- 
strained and  enjoined.  That  the  mails  have  been 
and  are  now^  being  used  in  the  sale  and  delivery 
after  sale  of  such  securities  by  Paul  John  Hunt. 

That  Paul  John  Hunt  and  his  agents  and  sales 
representatives  at  all  times  herein  mentioned  have 
been  and  are  now  residents  of  and  doing  business 
in  the  State  of  Washington. 

That  no  registration  statement  with  respect  to 
such  securities  is  now  or  ever  has  been  in  effect 
with  the  Securities  and  Exchange  Commission.  [20] 

That  the  affidavit  of  W.  Forbes  Webber  on  file 
herein  truly  reflects  and  sets  out  the  manner  and 
method  of  selling  said  securities  both  before  and 
after  the  entry  of  said  decree,  and  the  contents  of 
said  affidavit  and  the  exhibits  attached  thereto  are 
incorporated  and  made  a  part  of  this  stipulation 
as  fully  as  if  set  out  herein.    That  Paul  John  Hunt 
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had  actual  knowledge  of  the  contents  of  said  decree 
of  injunction  and  of  all  the  proceedings  in  said 
cause,  Civil  Action  No.  1480,  heretofore  referred  to. 

Dated  at  Seattle,  Washington,  this  3rd  day  of 
June,   1946. 

SECURITIES    &    EXCHANGE 
COMMISSION, 
By    /s/  JAMES  E.  NEWTON, 
Attorney. 

/s/  PAUL  JOHN  HUNT. 
/s/  LEWIE  WILLIAMS  and 
/s/  FRED^K  R.  BURCH, 

Attorneys  for  Paul  John 
Hunt. 

[Endorsed]  :     Filed  June  11,  1946.  [21] 


[Title  of  District  Court  and  Cause.] 

COURT'S  ORAL  DECISION. 

Black,  J. 

When  this  matter  was  presented  to  me  on  the  11th 
of  June  I  felt  that  under  the  evidence  and  the 
stipulations  and  the  law  as  given  to  me  that  John 
Paul  Hunt  was  in  contem})t.  He  agreed  voluntarily 
to  abstain  from  pursuing  the  same  course  of  action 
until  my  decision,  and  advised  me  that  he  was  not 
anxious  to  hurry  me.  Therefore,  I  felt  that  no  one 
could  be  hurt  if  I  took  sufficient  time  to  satisfy 
me  that  my  impression  was  correct,  or  convince  me 
that  I  was  mistaken. 
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I  am  still  of  the  opinion  that  my  impression  on 
June  11th  was  right  and  in  accord  with  the  facts 
and  the  law\ 

The  statute  is  clear  as  I  read  it.  In  the  absence 
of  my  files,  I  may  say  this  to  the  parties,  that  it  is 
not  necesarv  that  the  mails  be  used  between  states. 
Congress  has  jurisdiction  of  the  mails;  Congress  had 
the  right  to  say  that  the  mails  should  not  be  used; 
Congress  had  the  right  to  say  that  the  mails  should 
not  be  used  between  Seattle  and  Spokane  as  well  as 
between  Spokane  and  Coeur  d'Alene.  Between  Spo- 
kane and  Coeur  d'Alene,  of  course,  the  Washington- 
Idaho  boundary  intervenes.  The  statute  is  defuiite 
that  the  mails  are  not  to  be  used  except  under  cer- 
tain special  circumstances.  One  of  the  special  cir- 
cumstances was  that  the  entire  issue  was  sold  in 
one  state  by  a  seller  in  that  state  to  persons  residing 
in  that  state.  The  exemption  was  not  for  an  issue 
which  was  largely  within  the  state. 

The  complaint  in  cause  No.  1480,  which  was  filed 
[22]  February  18,  1946,  alleged  that  ''Since  on  or 
about  January  1,  1940,  defendant  has  been  and  now^ 
is  selling  securities  ^  -  ^  and  in  the  sale  of  such 
securities  has  been  and  is  now  directly  and  indirectly 
using  the  mails  and  the  means  and  instruments  of 
transportation  and  communication  in  interstate  com- 
merce, and  has  been  and  is  now  directly  and  in- 
directly carrying  such  securities  and  causing  them 
to  be  carried  through  the  mails  and  in  interstate 
commerce,  by  means  and  instruments  of  transporta- 
tion, for  the  purpose  of  sale  and  delivery  after 
sale;"   and  that   **The  defendant   will,   unless  en- 
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joined,  contiime  to  engage  in  the  acts  and  practices 
set  fortli  in  this  complaint." 

On  the  18th  of  Febrnaiy,  1946,  the  defendant 
Paul  John  Hunt  came  personally  into  court  and 
signed  this  statement  in  writing: 

^^The  undersigned  defendant,  Paul  John  Hunt, 
having  read  and  considered  the  provisions  of  the 
foregoing  judgment,  and  admitting  the  jurisdiction 
of  the  Court  over  him  and  the  subject  matter  of  this 
action,  and  admitting  the  allegations  contained  in 
the  complaint  on  file  in  this  cause,  consents  to  the 
entry  of  this  judgment." 

I  asked  him  under  oath,  ^^Are  you  familiar  with 
all  the  contents  of  the  complaint  upon  which  that 
decree  is  based?"    His  answer  was,  *^Yes,  sir." 

In  the  stipulation  presented  to  me,  which  stipla- 
tion  is  signed  by  Paul  John  Hunt  as  well  as  by  his 
counsel,  it  is  stated,  *^that  the  sales  of  such  securities 
have  included  a  few  sales  to  residents  of  Idaho  and 
California,  and  in  the  sale  of  such  securities  the 
mails  were  used  bv  Paul  John  Hunt,  and  such 
securities  Vv'ere  sent  and  caused  to  be  sent  through 
the  mails  for  the  purpose  of  sale  and  delivery  after 
sale." 

The  prosecution  of  this  contempt  proceeding  de- 
pended and  had  a  right  to  depend  upon  such  stipula- 
tion, and  depended  [23]  and  had  a  right  to  depeud 
upon  the  judgment  in  the  original  action  No.  1480 
and  upon  the  statement  of  Mr.  Hunt  that  he  Iiad 
read  the  complaint. 

It  is  true  that  on  the  11th  of  June  Mr.  Hunt  was 
sworn  as  a  witness  and  to  a  considerable  degree 
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contradicted  the  allegations  of  the  complaint  and 
contradicted  the  statements  of  his  own  stipulation. 
There  was  some  cross  examination  which  indicated 
at  least  that  the  government  would  have  been  able 
to  produce  testimony  of  more  outside  state  sales  than 
he  stated.  But  even  if  Mr.  Hunt's  statement  under 
oath  on  the  11th  was  correct  and  if  his  stipulation 
and  the  original  judgment  are  wrong, — even  then  it 
seems  to  me  that  he  removed  himself  from  the  ex- 
emption because  he  concedes  that  the  issue  was  not 
sold  entirely  within  the  state  to  those  resident  within 
the  state. 

I  am  sorry  that  my  own  files  are  not  present  so 
that  I  might  have  the  law^  before  me  as  well  as  the 
opinion  of  counsel  for  the  Commission,  rendered 
about  1937  according  to  my  memory.  As  I  remem- 
ber the  statute,  it  authorizes  a  prosecution  crim- 
inally for  a  violation,  and  authorizes  a  sentence  of 
not  more  than  five  years  in  the  penitentiary,  or,  a 
fine  of  five  thousand  dollars,  or  both.  (Mr.  Newton 
nods  concurrence.) 

I  can  be  mistaken ;  Mr.  Newton  says  I  am  correct 
in  my  recollection.  In  any  event  the  Congress  did 
authorize  a  very  substantial  penalty. 

Mr.  Hunt  came  into  Court  on  the  11th  and  con- 
deded  that  in  face  of  the  decree  of  February  18,  he 
had  knowingly  and  intentionally  used  the  mails 
many  times,  although,  of  course,  the  mails,  accord- 
ing to  his  testimony  were  used  to  persons  in  the 
state  of  Washington. 

It  is  clear  that  Mr.  Himt  was  advised  by  his 
counsel  [24]  that  he  had  the  right  to  use  the  mails 
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providing-  the  mails  were  used  as  intrastate  mails. 
I  am  sure  that  his  counsel  were  mistaken.  The 
statute  prohibits  use  of  interstate  commerce  or  of 
the  mails.  There  is  nothing  in  the  statute  which 
says  that  interstate  mails  are  taboo ;  the  statute  says 
the  mails  shall  not  be  used.  I  do  not  know  how 
a  person  can  write  a  letter  at  Spokane  for  Seattle 
and  have  such  letter  carried  by  the  postal,  authorities 
v/ithout  having  employed  the  mails. 

I  have  been  disturbed  as  to  the  penalty.  Unques- 
tionably, Paul  John  Hunt  thought  he  had  the  right 
to  do  as  he  did.  However,  the  advice  of  counsel  is 
never  a  defense.  Every  man  is  presumed  to  know 
the  law.  That  means  that  if  no  one  could  be  held 
accountable  except  it  were  demonstrated  he  knew  he 
was  mistaken,  there  would  be  no  practical  enforce- 
ment. I  had  a  man  in  McNeills  Island  once,  who 
wished  to  get  out,  seriously  contend  to  me  tliat  since 
he  did  not  know  that  it  was  against  federal  law  to 
rob  a  state  bank  which  was  insured  federally,  that 
I  should  release  him.  He  was  a  lawyer;  he  followed 
his  own  legal  advice.  He  thought  that  he  could  rob 
a  state  bank  and  be  amenable  only  to  state  prosecu- 
tion. He  was  convicted  and  sentenced.  He  did  not 
like  McNeills  Island,  and  appealed  to  me.  T  madq 
him  stay.  The  Circuit  Court  of  Appeals  said  I  was 
correct.  Now,  he  sought  legal  advice.  Both  he  and 
his  lawyer,  because  they  were  the  same  individual, 
thought  that  the  federal  law^  did  not  apply. 

In  this  instance,  of  course,  Mr.  Paul  John  Hunt 
sought  someone  other  than  himself  to  advise  him; 
but  if  the  mistake  of  the  lawyer  would  be  a  defense, : 
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then  a  man  would  always  seek  that  attorney  who  was 
apt  to  make  a  mistake. 

The  law  is  effective.  Paul  John  Hunt  is  in  con- 
tempt of  court  in  having>  violated  the  provisions  of 
the  decree  of  February  18  in  cause  No.  1480.  How- 
ever, I  am  satisfied  that  in  [25]  imposini^^  the  sen- 
tence the  Court  should  consider  his  good  faith  and 
the  good  faith  of  his  counsel.  I  should  consider 
one  thing  further.  I  think  the  decree  could  have 
been  a  bit  plainer  than  it  was,  that  is  the  decree  of 
February  18,  1946. 

It  seems  to  me  that  a  fine  of  Four  Hundred 
Dollars  is  not  inappropriate,  and  I  would  say  a 
fine  of  four  hundred  dollars  without  costs. 

Do  you  have  any  substantial  objection,  Mr.  New- 
ton? 

Mr.  Newton:     No  objection. 

The  Court:     Counsel?     (Addressing  Mr.  Burch.) 

Mr.  Burch:  I  would  like  to  ask,  if  your  Honor 
please,  just  exactly  what  this  fine  would  signify. 
Now,  in  the  first  place,  Mr.  Hunt  was  dealing  with 
intrastate  business  by  permission  of  the  State.  In- 
advertently, there  was  a  sale  made  outside  of  the 
state.  I  say  ''inadvertently"  because  I  ba*se  my 
conclusion  upon  the  fact  that  never  once  has  Mv. 
Hunt  ever  solicited  anv  business  outside  of  the 
state  that  I  know  of.    He  has  no  agents 

The  Court:  (Interposing):  Well,  counsel,  as  I 
say,  here  was  a  complaint  v;hich  came  before  me  on 
February  18„  and  in  it  v/as  alleged  that  since  on.  or 
about  January  1,  1940,  the  defendant  has  been  and 
now  is  selling  securities  and  in  the  sale  of  such 
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securities  has  been  and  is  now  directly  and  in- 
directly using  the  mails  and  the  means  and  instru- 
ments of  transportation  and  communication  in  inter- 
state commerce." 

Mr.  Burch:     If  your  Honor  please 

The  Court :     So  that  was  presented  to  me 

Mr.    Burch:     1   simply   referred   to   that   so 

that  I  might  ask  the  question. 

The  Court:  All  right. 

Mr.  Burch:  Now^  inasmuch  as  the  Court — there 
was,  and  properly  so,  an  injunction  issued.  The  in- 
junction w^as  that  [26]  we  must  not  repeat  it.  Now, 
he  has  never  repeated  any  interstate  business,  but 
he  cannot  do  intrastate  business  unless  he  can  use 
the  mails. 

Now,  if  he  is  fined  four  hundred  dollars,  does  that 
mean  that  he  still  cannot  use  the  mails? 

The  Court :  Certainly ;  if  he  uses  the  mails,  then 
he  will  be  guilty  of  contempt  again. 

Mr.  Burch:  He  will  be  guilty  again?  So  that 
the  business  which  he  has  built  up  for  years,  by  an 
inadvertent  sale  unsolicited,  is  destroyed,  and  his 
investors — and  they  are  numerous — will  stand  to 
lose  their  entire  investment,  because  we  cannot  con- 
duct business  without  using  the  mails.  It  is  quite 
serious. 

The  Court:  Well,  counsel,  just  a  minute.  This 
decree  which  he  signed,  and  which  his  counsel  O.K.'d 
as  to  form,  enjoined  the  defendant  from  directly  or 
indirectly  (a)  making  use  of  any  means  or  instru- 
ments of  transportation  or  communication  in  inter- 
state commerce  or  of  the  mails.    It  did  not  say  inter- 
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state  mails.  And  he  was  also  enjoined  (b)  from 
carrying"  such  securities  or  causing  them  to  be  car- 
ried through  the  mails  or  in  interstate  commerce. 
Now,  if  Mr.  Hunt  is  anxious  to  protect  the  interest 
of  his  clients,  he  can  comply  with  the  statute.  He 
can  register  as  required. 

Mr.  Burch :  In  interstate  commerce  to  do  intra- 
state busines, — it  is  sort  of  a  conundrum. 

The  Court :  No,  it  is  not  a  conundrum.  The  law 
says  he  shall  not  use  mails  at  all  to  sell  securities 
except  in  some  special  circumstance  he  can  sell  and 
issue  entirely  and  completely  in  intrastate  activity; 
not  interstate  but  intrastate.  There  is  no  conun- 
drum about  it.  The  law  is  that  he  is  not  to  use 
the  mails  at  all.  [27] 

Now,  you  wish  me  to  repeal  the  law. 

Mr.  Burch:  We  will  accept  your  Honor's  judg- 
ment in  the  matter. 

The  Court:  He  can  register  if  he  is  entitled  to 
registration. 

Mr.  Burch:     That  is  another  problem. 

The  Court:  Well,  that  is  his  problem.  It  was 
suggested  by  the  attorney  for  tlie  Commission  that 
since  these  sales  of  some  two  thousand  dollars  or 
more  were  made  in  violation  of  the  decree,  that  I 
should  set  them  aside.  I  stated  that  T  felt  attempt- 
ing to  unscramble  what  had  cooked  since  February 
18  was  too  great  a  task  and  that  I  would  not  do 
that.  If  these  people  bought  from  Mr.  Hunt  know- 
ing that  he  was  not  registered,  they  ran  the  risks. 
If  he  represented  io  them  that  he  was  registered, 
of  course,  they  have  their  remedy  against  him. 
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I  am  assuming  that  the  buyers  were  not  depend- 
ing upon  the  Securities  and  Exchange  Commission. 

I  have  eliminated  the  costs  by  virtue  of  the  good 
faith  of  Mr.  Hunt  and  the  good  faith  of  his  counsel. 
If  he  had  not  been  in  good  faith,  the  court  would 
have  been  asking  as  to  an  appropriate  place  for  his 
custody. 

I  may  let  him  know  that  a  violation  of  the  decree 

is  serious,  and  therefore,  if  he  should  repeat  it,  I 
would  not  be  able  to  say  he  waw  again  in  good 
faith. 

The  appropriate  order  may  be  presented  after 
service. 

Mr.  Newton :     Any  particular  time  to  present  it  ? 

The  Court:  I  don't  care.  Mr.  Hunt  will  under- 
stand that  either  before  or  after  entry  of  the  order 
the  decree  of  February  18  is  in  effect.  Therefore,  he 
cannot  afford  to  use  the  mails  in  connection  with 
this  issue.  He  cannot  use  any  method  of  inter- 
state commerce  or  communication,  mails  or  other- 
wise. [28]  In  intrastate  communication  he  cannot 
use  the  mails,  nor  can  he  use  the  mails  interstate. 
He  cannot  use  the  mails  between  Bellingham  and 
Seattle.  He  cannot  use  the  mails  or  other  methods 
of  transportation  or  communication  between  Seattle 
and  Portland,  Oregon,  for  instance. 

How  would  next  Monday  be  at  11:00  o'clock*? 
Mr.  New^ton :     Very  well. 
The  Court:     Satisfactory,  Mr.  Burch? 
Mr.  Burch:     Yes. 
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CERTIFICATE 

I,  James  R.  Royse,  do  hereby  certify  that  I  am 
official  court  reporter  for  the  above-entitled  Court, 
and  as  such  was  in  attendance  upon  the  hearing  of 
the .  foregoing  matter. 

I  further  certify  that  the  above  transcrip  is  a 
true  and  correct  record  of  the  matters  as  therein 
set  forth. 

JAMES  R.  ROYSE, 

Official  Court  Reporter. 

[Endorsed]:     Filed  Aug.  6,  1946.  [29] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

No.  1560 

In  the  Matter  of: 

PAUL  JOHN  HUNT 

ORDER  AND  JUDGMENT 

This  matter  having  come  on  before  this  Court  for 
hearing  the  11th  day  of  June,  1946,  on  application 
of  the  Securities  and  Exchange  Commission,  and 
James  E.  Newton  having  been  appointed  and  di- 
rected to  prosecute  the  defendant  Paul  John  Hunt 
on  behalf  of  this  Court,  and  it  appearing  to  the 
Court  from  the  stipulation  on  file  in  the  matter  and 
the  evidence  adduced  at  that  time  that  Paul  John 
Hunt  did  violate  the  decree  of  ]>ermanent  injunc- 
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tioii  entered  by  this  Court  on  Febiaiary  18,  1946, 
in  the  matter  of  Securities  and  Exchange  Commis- 
sion, Plaintiff,  vs.  Paul  John  Hunt,  Defendant, 
Civil  Action  File  No.  1480,  as  set  forth  in  the  ap- 
plication of  Securities  and  Exchange  Commission, 
the  defendant  Paul  John  Hunt  with  actual  knowl- 
edge of  the  contents  of  said  decree  of  injunction 
and  of  all  the  proceedings  in  said  cause.  Civil  Ac- 
tion No.  1480,  having  since  the  entry  of  said  decree 
of  injunction  on  February  18,  1946,  sold  securities 
in  the  State  of  Washington  and  to  residents  of  said 
state  only,  which  securities  are  identical  in  every 
respect  and  part  of  the  same  issue,  offering,  general 
plan  of  financing  and  for  the  same  purpose  as  those 
securities  sold  prior  to  said  decree  to  the  residents 
of  Washington,  Idaho,  and  California,  the  sale  of 
which  securities  said  decree  restrained  and  en- 
joined, and  the  mails  having  been  used  in  the  sale 
and  delivery  after  sale  of  such  securities  by  the  [30] 
defendant  Paul  John  Hunt  since  the  entry  of  said 
decree  on  February  18,  1946,  no  registration  state- 
ment being  in  effect  with  the  Securities  and  Ex- 
change Commission  and  no  exemption  from  the  pro- 
visions of  Section  5  of  the  Securities  Act  of  1933, 
as  amended,  being  available  with  respect  to  such 
securities. 

It  Is  Hereby  Ordered,  Adjudged,  and  Decreed 
that  Paul  John  Hunt  be  and  he  is  hereby  held  in 
contempt  of  this  Court  for  violation  of  the  decree 
of  permanent  injunction  entered  against  him  on 
February  18,  1946,  in  the  matter  of  Securities  and 
Exchange    Commission    vs.    Paul    John    Hunt,    as 
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charged  in  the  application  of  Securities  and  Ex- 
change Commission  on  file  herein;  and, 

It  Is  Further  Ordered  that  tlie  contemnor  Hunt 
pay  a  fine  to  the  United  States  of  America  in  the 
sum  of  $400.00  without  costs  and  shall  stand  com- 
mitted until  said  fine  is  paid. 

Done  in  open  Court  this  12th  day  of  August, 
1946. 

LLOYD  L.  BLACK, 

United  States  District  Judge. 
Presented  by: 

JAMES  E.  NEWTON 

Attorney  appointed  by  Court. 

Approved  as  to  form: 

LEWIE  WILLIAMS  and 
FRED'K  R.  BURCH. 

Attorneys     for     Paul     John 
Hunt. 

[Endorsed]  :     Filed  Aug.  12,  1946.  [31] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS, 
NINTH  CIRCUIT 

Please  take  notice  that  the  defendant,  Paul  John 
Hunt,  whose  address  is  5103  Arcade  Building,  Se- 
attle, Washington,  hereby  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  order  made  and  entered  in  tlie  above- 
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entitled  action  and  filed  in  the  ofiSce  of  the  Clerk  of 
the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, on  the  12th  day  of  August,  1946,  adjudging  ap- 
pellant guilty  of  contempt  of  Court  on  the  charge 
of  violating  an  injunctive  order  previously  entered 
on  February  18,  1946,  under  Civil  Action  file  No. 
1480,  in  the  said  District  Court,  and  ordering  ap- 
pellant to  pay  a  fine  of  Four  Hundred  Dollars. 

Dated  at  Seattle  this  21st  day  of  August,  1946. 

LEWIE  WILLIAMS 
FRED'K  R.  BURCH 

Attorneys  for  Appellant. 

[Endorsed] :     Filed  Aug.  21,  1946.  [32] 


[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  the  Clerk  of  the  Above-entitled  Court: 

You  will  please  prepare  the  record  on  appeal  in 
the  above-entitled  cause,  said  record  to  contain  the 
following  designated  instruments: 

1.  Order  Appointing  Attorney. 

2.  Decree  of  Permanent  Injunction. 

3.  Application  for  Order  to  Show  Cause. 

4.  Order  to  Show  Cause. 

5.  Stipulation  as  to  Facts. 
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6.  Webber's  Affidavit  and  Attached  Exhibits. 

7.  Hunt's  Testimony  at  the  Hearing. 

8.  Court's  Oral  Decision. 

9.  Order  and  Judgment. 

10.  Notice  of  Aj)peal. 

LEWIE  WILLIAMS 
FRED'K  R.  BURCH 

Attorneys  for  Appellant. 

Due  service  of  the  foregoing  Praecipe  acknowl- 
edged this  9  day  of  September,  1946. 

JAMES  E.  NEWTON 
Attorney  for  Court. 

[Endorsed] :     Piled  Sept.  9,  1946.  [33] 


[Title  of  District  Court  and  Cause.] 

ORDER 

It  appearing  to  the  Court  that  pursuant  to  his 
notice  of  appeal  in  the  above  entitled  action  filed 
under  date  of  August  21,  1946,  the  appellant  has 
served  upon  appellee  and  filed  with  the  above  en- 
titled Court  a  designation  of  the  portions  of  the 
record,  proceedings,  and  evidence  to  be  contained  in 
the  record  on  appeal,  which  designation  fails  to 
include  the  complaint  filed  in  Civil  Action  File  No. 
1480  in  the  above  entitled  Court  on  Pebruary  18, 
1946,  and  upon  which  complaint  ih?  decree  of  ]:^er- 
manent  injunction  included  in  appellant's  designa- 
tion is  based, 


\ 
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It  Is  Hereby  Ordered  that  the  Clerk  of  the  above 
entitled  Court  be  and  he  is  hereby  directed  to  in- 
clude as  part  of  the  record  on  appeal  in  the  above 
entitled  matter  the  complaint  filed  in  Civil  Action 
File  No.  1480. 

Done  in  open  Court  this  12th  day  of  September, 
1946. 

LLOYD  L.  BLACK 

United  States  District  Judge. 
Presented  by: 

JAMES  E.  NEWTON 

Attorney  appointed  by  Court. 

[Endorsed]:     Filed  Sept.  12,  1946.  [34] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

Civil  Action,  Filed  No.  1480. 

SECURITIES     AND     EXCHANGE     COMMIS- 
MISSION, 

Plaintiff, 

vs. 

PAUL  JOHN  HUNT, 

Defendant. 

COMPLAINT 

1.  It  appears  to  the  plaintiff  that  the  defendant, 
Paul  John  Hunt,  is  engaged  and  about  to  engage  in 
acts  and  practices  which  constitute  and  will  consti- 
tute violations  of  Section  5(a)(1)  and  5(a)(2)  of 
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the  Securities  Act  of  1933,  15  U.S.C.  lie  (a)(1) 
and  77e(a)(2);  and  the  plaintiff,  pursuant  to  Sec- 
tion 20(b)  of  the  Act,  15  U.S.C.  77t(b),  brings  this 
action  to  enjoin  such  acts  and  practices. 

2.  This  action  arises  under  Section  22  (a)  of 
the  Securities  Act  of  1933,  15  U.S.C.  77v(a),  as 
hereinafter  more  fully  appears. 

3.  Since  on  or  about  January  1,  1940,  the  de- 
fendant has  ])een  and  is  now  selling  securities, 
namely,  investment  contracts,  certificates  of  inter- 
est or  participation  in  a  profit-sharing  agreement, 
fractional  undivided  interests  in  oil  and  gas  rights, 
and  interests  and  instruments  comuionly  known  as 
securities,  arising  out  of  and  in  connection  with  the 
sale  of  assignments  of  [35]  oil  and  gas  leases  on 
land  located  in  Yakima  and  Benton  counties,  Wash- 
ington, and  in  the  sale  of  such  securities  has  been 
and  is  now  directly  and  indirectly  using  the  mails 
and  the  means  and  instruments  of  transportation 
and  communication  in  interstate  commerce,  and  has 
been  and  is  now  directly  and  indirectly  carrying 
such  securities  and  causing  them  to  be  carried 
through  the  mails  and  in  interstate  commerce,  by 
means  and  instruments  of  transportation,  for  the 
purpose  of  sale  and  delivery  after  sale. 

4.  No  registration  statement  with  respect  to  such 
securities  is  in  effect  with  tlie  Securities  and  Ex- 
change Commission. 

5.  The  defendant  will,  unless  enjoined,  continue 
to  engage  in  the  acts  and  practices  set  forth  in  this 
complaint. 
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Wherefore,  the  plaintiff  demands  a  preliminary 
and  a  final  injunction  enjoining  the  defendant,  Paul 
John  Hunt,  his  agents,  servants,  employees,  attor- 
neys and  assigns,  and  each  of  them,  from  directly 
or  indirectly: 

(a)  making  use  of  any  means  of  instruments  of 
transportation  or  communication  in  interstate  com- 
merce, or  of  the  mails,  to  sell  investment  contracts, 
certificates  of  interest  or  participation  in  a  profit- 
sharing  agreement,  fractional  undivided  interests  in 
oil  or  gas  rights,  or  interests  or  instruments  com- 
monly known  as  securities,  arising  out  of  or  in 
connection  with  the  sale  of  assignments  of  oil  and 
gas  leases  on  land  located  in  Yakima  or  Benton 
counties,  Washington,  [36]  or  any  other  securities, 
through  the  use  or  medium  of  any  prospectus  or 
othei'wise. 

(b)  carrying  such  securities  or  causing  them  to 
be  carried  through  the  mails  or  in  interstate  com- 
merce, by  any  means  or  instruments  of  transporta- 
tion, for  the  purpose  of  sale  or  for  delivery  after 
sale;  unless  and  until  a  registration  statement  is  in 
effect  with  the  Securities  and  Exchange  Commis- 
sion as  to  such  securities;  provided  that  the  fore- 
going shall  not  apply  to  any  security  or  transac- 
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tioii  which  is  exempt  from  the  provisions  of  Section 
5  of  the  Securities  Act  of  1933,  as  amended. 

/s/    EDWARD  H.   CASHION 

Counsel. 

/s/    DAY  KARR 

Regional  Administrator. 

/s/    JAMES  E.  NEWTON 

Attorney. 

/s/    W.  FORBES  WEBBER 
Attorney.  [37] 

State  of  Washington, 
County  of  King — ss. 

James  E.  Newton,  being  duly  sworn,  deposes  and 
says  that  he  is  an  attorney  for  the  Securities  and 
Exchange  Conmiission,  plaintiff  herein,  that  he  has 
read  the  foregoing  complaint,  that  he  knows  the 
contents  thereof;  and  that  to  the  best  of  his  knowl- 
edge and  belief  there  is  good  ground  to  support  the 
allegations  therein. 

JAMES  E.  NEWTON 

Subscribed  and  sworn  to  before  me  this  18  day 
of  February,  1946. 

[Seal]  DAY  KARR 

Notary  Public  for  Washington.  My  commission  ex- 
pires:  Nov.  9,  1948. 

[Endorsed] :     Filed  Feb.  18.  1946.  [38] 
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111  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

No.  1560 

In  the  Matter  of : 

PAUL  JOHN  HUNT 

CERTIFICATE  OF  CLERK  OF  U.  S.  DIS- 
TRICT COURT  TO  TRANSCRIPT  OF 
RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  Ignited  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  the  foregoing  type- 
written transcript  of  record,  consisting  of  pages 
num])ered  from  1  to  38,  inclusive,  is  a  full,  true  and 
complete  copy  of  so  much  of  the  record,  papers  and 
other  proceedings  in  the  above  entitled  cause  as  is 
required  by  designation  of  couiffeel  filed  and  shown 
herein,  together  with  the  complaint  filed  in  civil  ac- 
tion No.  1480,  included  herein  under  direction  of 
the  Court,  as  the  same  remain  of  record  and  on  file 
in  the  office  of  the  Clerk  of  said  District  Court  at 
Seattle,  and  that  the  foregoing  together  with  the 
reporter's  transcript  of  testimony  and  proceedings 
transmitted  as  a  part  hereof,  constitute  the  record 
on  appeal  herein  from  the  order  and  judgment 
dated  August  12,  1946,  of  said  United  States  Dis- 
trict Court  for  the  Western  District  of  Washing- 
ton to  the  L^nited  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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I  further  certify  that  the  foregoing  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  or  on  behalf  of  the 
appellant  for  making  record,  certificate  or  return 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to-wit;  [39] 

Clerk's  fees  for  making  record,  certificate  or  re- 
turn : 

7  pages  at  40c  $  2.80 

32  pages  at  10c  $  3.20 

(Copies  furnished) 

Appeal  Fee  _ $  5.00 

Total    $11.00 

I  hereby  certify  that  the  above  amount  has  been 
paid  to  me  by  the  attorneys  for  the  appellant. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  14th  day  of  Septem- 
ber, 1946. 

MILLARD  P.  THOMAS 
Clerk. 

[Seal]      /s/    TRUMAN  EGGER 

Chief  Deputy  Clerk.  [40] 
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In  the  United  States  District  Conrt  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  1560 

In  the  Matter  of 
PAUL  JOHN  HUNT. 

June   11,    1946. 

PAUL  JOHN  HUNT 

being  first  duly  sworn,  testified  in  his  own  behalf 
as  follows: 

Direct  Examination 

By  Mr.  Burch: 

Q.     State  your  name. 

A.     Paul  John  Hunt. 

Q.  And  you  are  the  Paul  John  Hunt  who  is 
to  answer  and  show  cause,  if  any  you  have,  on  a 
charge  of  contempt  [1*]  of  court?  A.     Yes. 

Q.  How  long  have  you  been  doing  business  in 
the  State  of  Washington? 

A.     Since  October,  1939. 

Q.  Now  from  whom  did  you  derive  the  authority 
to  sell  your  securities  in  the  state  of  Washington? 

A.     State  Department  of  Licenses. 

Q.     Did  you  secure  it  at  that  time? 

A.     I  did. 

Q.     And  is  it  in  force  and  effect  today? 

A.     Yes,  sir. 

Q.     And  any  sale  that  you  made  in  tlie  state  of 

*  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript. 
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(Testimony  of  Paul  John  Hunt.) 
Washington  to  a  citizen  of  the  state  of  Washing- 
ton  is   under   the   permission   of   the    Director   of 
Licenses  of  the  state  of  Washington,  is  that  true? 

A.     That  is  right. 

Q.  Now,  did  you  ever  at  any  time  have  an 
agency  soliciting  the  sale  of  securities  in  inter- 
state commerce?  A.     No.  sir. 

^Q.  What  have  your  sales  been  confined  to  out- 
side of  the  two  sales — I  believe  it  was  one  in  Nevada 
and  one  made  in  California, — to  what  have  your 
sales   been   confined? 

A.     The  state  of  Washington.  [2] 

Q.  Did  you  ever  apply  to  the  Federal  Securities 
&  Exchange  Commission  for  permission  to  sell  in 
interstate  commerce?  A.     No,  sir. 

Q.  You  never  applied  for  permission  to  sell  in 
interstate  commerce  as  I  understand  you? 

A.     No,  sir. 

Mr.  Burch:     That  is  all. 

Mr.  Newton : :  Will  you  mark  this  for  identifica- 
tion, please? 

(Four   documents   marked   Petitioner's    Ex- 
hibits 1,  2,  3  and  4,  for  identification.) 

Q.  (By  Mr.  Burch)  Since  this  order  of  injunc- 
tion was  served  upon  you,  have  you  made  any  sales 
to  anvone  outside  of  to  citizens  of  the  state  of 
Washington  and  in  the  state  of  Washington  by 
virtue  of  your  authority  so  to  do  from  the  Director 
of  Licenses  of  the  state  of  AVashingto]i  ? 

The   Court:     On  the  court's  own  motion   I   am 
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(Testimony  of  Paul  Jolm  Hunt.) 
going  to  strike  that  question.    I  am  confused  by  it. 
The  answer,  therefore,  will  not  help  me.    I  think 
there  are  a  number  of  questions  embraced  in  one; 
so  that  the  question  is  stricken. 

Mr.  Bureh:     Well,  I  don't  believe  it  is  germane. 

The  Court:  I  am  not  holding  it  is  not  germane. 
It  may  l}e  offered.  It  may  not  be  germane,  but 
the  question  [3]  was  long  and  involved  and  leading. 
I  would  not  know  what  to  do  with  the  answer.  If 
it  is  important,  I  would  suggest  that  you  break 
it  up  into  short   questions. 

Q.  (By  Mr.  Burch)  I  will  ask  you  this  ques- 
tion, since  service  of  the  injunction  upon  you  to 
cease  sending  your  securities  through  the  mail, 
have  you  made  any  sales  to  anybody  but  a  citizen 
of  the  state  of  Washington? 

A.     No,  sir. 

Mr.  Burch;  That  is  all.  That  is  admitted  in 
the  stipulation,  that  last  question. 

Cross  Examination 
By  Mr.  Newton: 

Q.  Mr.  Hunt,  you  stated  on  direct  examination 
that  you  have  maintained  no  agencies  for  the 
solicitation  and  sale  of  securities  in  interstate  com- 
merce? A.     That  is  right. 

Q.  Now,  what  do  you  mean  by  agencies?  Do 
you  mean  a  person  maintained  outside  of  the  state, 
or  what  do  you  mean  by  the  word  '^ agency"? 

A.     I  means  sales  people. 
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(Testimony  of  Paul  John  Hunt.) 

Q.  You  do  not  maintain  any  salesmen  outside 
of  the  state  of  Washington  to  sell  securities  to 
persons  who  are  not  resident  in  the  state  of  Wash- 
ington.   Is  that  what  you  mean  ?  [4] 

A.     That  is  what  I  mean. 

Q.  Did  you  mean  to  include  more  than  that  or 
anything  else?  A.     No. 

Q.  You  did  not  mean,  I  take  it,  that  you  did 
not  use  the  mails  for  sales  to  persons  who  are  not 
residents  in  the  state  of  Washington? 

A.     I  admitted  that  in  the  stipulation. 

Q.  That  is  right.  So  that  there  is  no  confusion, 
the  use  of  the  mails  was  not  inchuled  in  your  mean- 
ing of  the  word  ''agency." 

A.     That  is  right. 

Q.     You  mean  you  had  no  personal  agents? 

A.     That  is  right. 

^Ir.  Burch :  Now,  this  applies  to  the  ease  before 
the  injunction  was  issued. 

^Ir.  Newton:  That  is  correct.  That  is  my  un- 
derstanding. That  is  what  your  question  was  di- 
rected to,  not  to  activities  before  the  injunction.  T 
don't  want  anv  confusion  as  to  what  he  meant  by 
"agencies."' 

Q.  (By  ^Ir.  Newton)  Now,  you  are  not  in  any 
way  desiring  to  draw  back  from  the  stipulation 
as  to  the  use  of  the  mails?  A.     No. 

Q.  And  that  there  were  sales  made  to  at  least 
some  persons  [5]  who  are  not  residents  of  the  state 
of  Washington?  A.     Yes,  that  is  so  stipulated. 

Q.     That  is  correct? 
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(Testimony  of  Paul  John  Hunt.) 

Mr.  Burch:  Again  I  repeat  tliat  is  before  the 
injunction. 

Mr.  Xewton:     That  is  right. 

ili\  Bureh:     Xot  after. 

Q.  (By  Mr  Newton)  Xow,  after  the  injunction 
was  entered  on  Febi^aiy  18,  1946,  restraining  you 
from  further  sales  of  securities  through  use  of 
the  mails  or  means  of  interstate  commerce  unless 
and  imtil  registration  was  in  effect,  I  imderstand 
y«:>u  did  make  some  additional  sales,  is  that  correct  ? 

A.     In  the  state  of  Washington. 

Q.     To  residents  in  the  state  of  Washington? 

A.     Yes. 

Q.  Mr.  Hunt,  those  sales  were  made  through  use 
of  the  mails,  were  they  not?  May  I  hand  you  what 
has  been  marked  Petitioner's  Exhibit 

The  Court :  Just  a  minute.  Is  that  question 
answered  ? 

Mr.  Xewton:  Xo,  it  has  not  been  answered,  but 
I  think  if  I  pro^'ide  the  witness  with  the  exhibit, 
it  might  make  it  easier  for  him  to  answer  the 
question. 

The  Couit:     All  right.  [6] 

Mr.  Xewton:     I  will  withdraw  it. 

^Ir.  Burch:     Read  the  question. 
(Reporter  reads  question.) 

A.     I  don't  believe  so. 

Q.     (^By  Mr.  Xewton)     They  were  not? 

A.     Xo. 

Q.  Let  me  hand  you  Petitioner's  Exhibits  2 
and 
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(Testimony  of  Paul  John  Hunt.) 

Mr.  Burch:  If  your  Honor  please,  I  think  that 
the  question  should  be  clarified.  We  object  to  it 
in  the  form  that  it  is  asked.  He  asked  this  merely 
as  a  general  question, — and  that  is,  did  you  use 
the  mail'?  He  does  not  distinguish  by  asking  did 
you  use  the  mails  in  interstate  commerce  or  did 
you  use  the  mails  in  intrastate  commerce.  Those 
are  two  vastly  different  questions. 

The  Court:  I  think  if  the  question  on  cross 
examination  is  not  clarified  enough  in  your  opinion, 
you  should  use  the  rebuttal  rather  than  delay  cross 
examination. 

Q.  (By  Mr.  Newton)  Handing  you  Petitioner's 
Exhibits  2  and  3  for  identification,  please  state 
what  they  are. 

A.  Exhibit  3  is  a  copy  of  an  analysis  of  an 
oil  sand  by  Gutberlet  Laboratories,  Seattle,  Wash- 
ington. 

Q.  Mr.  Hunt,  is  that  a  mimeographed  copy  of 
a  letter  many  of  which  were  sent  through  the  mails 
to  your  lease  [7]  holders  in  connection  with  the 
solicitation  of  further  sales  since  the  entry  of  the 
decree  on  February  18,  1946? 

Mr.  Burch:  Now^,  if  your  Honor  please,  I  object 
to  that  question  on  the  ground  that  it  does  not 
distinguish;  the  question  is,  did  he  use  these  in 
interstate  commerce. 

The  Court:     Objection  overruled. 

Mr.  Burch:  Did  he  use  the  mails  in  interstate 
or  intrastate  commerce.  That  is  the  crux  of  the 
question.  1 
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The  Coui-t:  That  may  be  the  crux,  but  there 
is  no  reason  I  should  not  hear  this  evidence.  If 
after  I  have  heard  it  nothing  has  been  established, 
Mr.  Hunt  is  not  hurt.    Objection  overruled. 

A.  There  was  a  cut  made  of  the  original  letter, 
and  this  is  made  from  the  cut,  and  this  was  sent 
out,  yes. 

Q.  And  approximately  how  man}^  of  those  were 
sent  out  through  the  mails  ? 

A.     Oh,  something  over  a  thousand. 

Q.  And  they  were  sent  out  for  the  purpose  of 
soliciting  further  sales? 

A.     In  the  state  of  Washington. 

Q.     To  residents  in  the  state  of  Washington. 

A.     That  is  right.  [8] 

Mr.  Newton:  I  would  like  to  offer  what  has 
been  marked  Petitioner's  Exhibit  3  for  identifica- 
tion. 

The  Court:     Admitted. 

(Petitioner's  Exhibit  3  for  identification  re- 
ceived in  evidence.) 

Q.  (By  Mr.  New^ton)  Referring  now  to  Peti- 
tioner's Exhibit  2,  Mr.  Hunt,  and  the  envelope 
attached  thereto,  was  that  letter  sent  out  by  your 
office  to  the  addressee  named  on  that  envelope? 

A.     It  was. 

Q.  And  you  will  notice  on  the  margin  that 
there  is  apparently  a  legend  of  some  kind  which 
does  not  a])pear  on  Exhibit  No.  3.  What  was  the 
purpose  of  that,  if  you  will  just  state? 

A.     The    statement    made    on   the    margin    was 
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placed  on  every  one  sent  to  lease  holders  who  had 

moved  out  of  the  state  since  they  purchased  leases. 

Q.  So  this  letter  was  sent, — the  letter  which  is 
marked  Petitioner's  Exhibit  2,  which  except  for 
the  legend  on  the  bottom  and  on  the  ntargin  is  the 
same  as  3, — was  sent  to  Thomas  Eccleston  in  Wil- 
mington, California,  through  the  mails? 

A.     It  was. 

Q.     Also  to  solicit  sales,  was  it? 

A.     No,  sir.  [9] 

Q.     What  purpose  w^as  that  sent  for? 

A.     Information. 

Q.  If  it  was  for  information  only,  why  on  the 
bottom  of  that  did  you  state,  ''^We  urge  you  to 
increase  your  lease  holdings  now."?  Why  was  that 
included  ? 

A.  Well,  to  save  the  making  of  a  separate  cir- 
cular. If  you  will  notice,  I  qualified  it  by  placing 
on  the  margin  the  statement  I  could  not  accept 
subscriptions  made  out  of  the  state. 

Q.  But  if  the  addressee  was  a  resident  of  the 
state  of  Washington,  it  w^as  to  be  used  as  a  solicita- 
tion? A.     That  is  right. 

Q.     For  further  sales  to  him? 

A.     That  is  right. 

Mr.  Newton:  I  would  like  to  offer  Petitioner's 
Exhibit  2. 

The  Court:     Has  3  been  offered? 

Mr.  Newton:  I  offered  it  and  Mr.  Burch  stated 
that  there  was  no  objection. 

The  Court:     Exhibit  3  admitted. 
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Mr.  Bureh:     Who  is  this  man  Eccleston? 

The  Witness:  Well,  he  is  a  member  of  the  pool 
of  lease  holders. 

Mr.  Burch:  Did  he  live  in  the  state  of  Wash- 
ington? [10]  A.     Yes,  sir. 

Mr.  Burch:  And  did  he  become  a  member  when 
he  was  a  resident  of  this  state? 

The  Witness:     Yes,  sir. 

Mr.  Burch:     And  he  went  to  California? 

The  Witness:     Yes. 

Mr.  Burch:     And  he  gave  you  this  address? 

The  Witness:     Yes,  sir. 

Mr.  Burch:     And  you  sent  him  this  letter? 

The  Witness:     Yes. 

Mr.  Burch :     That  is  all. 

Mr.  Newton:     Any  objection? 

Mr.  Burch:     No  objection. 

The  Court:     Exhibit  2  admitted. 

(Petitioner's  Exhibit  2  for  identifieation  re- 
ceived in  evidence.) 

Q.  (By  Mr.  Newton)  Mr.  Hunt,  how  many 
sales  of  securities  have  you  made  since  the  entry 
of  the  decree  on  February  18,  approximately? 

A.     Oh,  I  guess  about  a  dozen. 

Q.     And  aggregating  about  how^  much? 

A.     I  guess  about  $2,000. 

Q.  A  dozen  for  about  $2,000.  Probably  a  few 
more  than  that,  aren't  there?  It  is  my  recollection 
that  you  said  tliat  there  were  closer  to  fifteen  or 
twenty.   [11] 

A.     Well,  I  furnished  Mr.  Weber  a  statement  the 
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other  day  of  the  sales  made  in  addition  to  those 

set  out  in  the  stipulation  or  in  his  affidavit. 

(Document   marked   Petitioner's    Exhibit    5 
for  identification.) 

Q.  (By  Mr.  Newton)  I  hand  you  Petitioner's 
Exhibit  5  for  identification,  and  I  will  ask  vou  if 
that  is  what  you  refer  to  as  having  been  furnished, 
— ^setting  out  the  sales  made  by  you  since  the  com- 
pilation of  the  sales  as  of  Aj^ril  12  which  were 
included  in  the  stipulation?  A.     Yes. 

Q.     Or  Mr.  Weber's  affidavits 

A.  Yes,  I  believe  that  is  the  statement  I  gave 
you. 

Q.     I  believe  you  had  it  prepared  for  him,  did    2 
you  not?  A.     Yes. 

Mr.  Newton:  I  would  like  to  offer  it,  if  you 
have  no  objection. 

Mr.  Burch:  We  have  no  objection  to  the  list  of 
sales.  This  was  made  after  service  of  the  injunction 
upon  you? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Newton)  In  connection  with  the 
use  by  you  of  the  letter  in  regard  to  the  analysis, 
this  was  some  [12]  of  the  results  of  that  mailing, 
was  it,  Mr.  Hunt?  A.     No. 

Q.     It  was  not? 

A.     Oh,  to  some  extent  it  may  have  been,  yes. 

Q.  And  in  connection  with  those  sales,  those 
persons  who  paid  in  full  have  received  their  (con- 
tracts, have  they?  A.     I  believe  so. 

Q.     Are  those  contracts  sent  to  the  purchasers 
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tlirougli  the  mails'?     I  think  that  is  also  reflected 

in  the  stipulation. 

A.     Yes,  generally,  that  is  true. 

Q.     That  is  your  general  method?  A.     Yes. 

Q.  And  would  you  say  that  has  been  the  method 
since  February  18,  1946?  A.     Yes. 

Q.  And  that  since  February  18  some  contracts 
have  been  sent  to  purchasers  thi'ough  the  mail? 

A.     In  the  state  of  Washington. 

Q.     To  residents  in  the  state  of  Washington? 

A.     Yes,  sir,  to  them  only. 

The  Court:     Has  Exhibit  5  been  offered? 

Mr.  Newton :  I  would  like  to  offer  it  in  evidence 
if  I  did  not. 

The  Court:     Any  objection?  [13] 

Mr.  Burch:     No  objection. 

The  Court:     Exhibit  5  admitted. 

(Petitioner's  Exhibit  5  for  identification  was 
received  in  evidence.) 

Mr.  Newton :     That  is  all  we  have. 
Mr.  Burch:     That  is  all. 
(Witness  excused.) 

The  Court:     That  is  the  case  except  argument? 

Mr.  Newton:     Yes. 

The  Court :  Do  you  have  anything  further,  Mr. 
Burch  ? 

Mr.  J3urch:     No. 

The  Court:  The  record  will  show  each  side 
rests.    Is  that  right? 

Mr.  Newton :     Petitioner  rests. 
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June  11,  1946 
Black,  J. 

(Final  argument  by  counsel — recess.) 

The  Court:  We  will  proceed  with  the  matter  of 
Paul  John  Hunt. 

Mr.  Newton:  Mr.  Burch  desires  to  ask  the  wit- 
ness a  couple  of  more  questions. 

The  Court :     Are  you  satisfied  that  he  may  do  so  ? 

Mr.  Newton:     Yes. 

The  Court:     The  case  is  again  reopened. 

PAUL  JOHN  HUNT 

having   been   previously   sworn,   was   recalled   and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Burch: 

Q.  Before  the  injunction  was  served  upon  you 
how  many  [1*]  sales  were  made  in  interstate  com- 
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nierce  outside  of  the  state  of  Washington? 

A.     Well,  I  personally  admitted  only  one. 

Q.  Well,  just  explain  to  the  court  how  that  one 
or  any  other  one  than  that  was  made.  How  many 
were  made? 

Mr.  Newton:  If  the  court  please,  I  object  to  this 
line  of  questioning.  The  decree  was  entered,  that 
there  was  a  violation  of  the  Securities  Act,  and 
the  contemnor  consented  and  admitted  the  allega- 
tions of  the  complaint  which  are  on  file.  The  com- 
IDlaint  specifically  alleges  the  Securities  Act  had 
been  violated.  Now^  to  what  extent  it  had  been 
violated,  it  does  not  seem  to  me  to  be  relevant  to 
a  contempt  proceeding. 

Mr.  Burch:  If  your  Honor  please,  the  object  of 
these  questions  is  this,  that  they  go  to  show  that 
there  w^as  no  willful  engaging  in  sales  in  interstate 
conmierce.  There  w^ere  only  two  sales  made^  and 
they  were  made  under  the  most  extenuating  circumr 
stances. 

Mr.  Newton :     If  the  court  please 

Mr.  Burch:  In  other  words,  we  are  not  cliarged 
with  fraud.  We  are  not  charged  with  anything 
willful,  but  there  were  two  inadvertent  sales,  one 
in  Nevada  and  one  in  California.  The  whole  matter 
is  based  upon  those  two,  and  I  would  like  to  show 
tliat  tliey  [2]  were  made  under  the  most  extenu- 
ating circumstances  and  without  solicitation:  yet 
they  were  made. 

Mr.  Newton:     I  renew  my  objection  to  the  line 
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of  questioning.  The  question  of  good  faith  as  to  the 
sales  made  upon  which  entry  of  the  decree  was 
based  is  not  before  the  court.  If  we  want  to  thresh 
that  out,  the  only  way  naturally  we  can  go  into  it 
would  be  to  call  the  witnesses,  the  persons  who 
bought  this  and  bring  out  the  exact  circumstances 
under  which  they  bought  it.  I  don't  think  it  is 
properly  before  the  court,  and  we  did  not  even 
think  of  subpoening  such  witnesses. 

The  Court:  Well,  counsel,  I  take  it  that  this 
defendant  is  seeking  to  present  this  evidence  for 
the  purpose  of  mitigating  the  penalty  in  event  the 
court  should  determine  that  there  has  been  con- 
tempt. On  that  phase  I  take  it  the  court  is  entitled 
to  hear  the  evidence.  The  fact  that  the  court  hears 
it  does  not  mean  that  the  court  subscribes  to  the 
fact  that  a  man  can  come  into  court  and  consent 
to  a  judgment  against  him  when  plaintiff  might 
have  witnesses  available  and  then  thereafter,  if  the 
witnesses  are  no  longer  available,  seek  to  undo  the 
judgment  w^liich  he  consented  to.  But  the  fact  that 
the  court  might  not  allow  this  evidence  for  the 
purpose  of  vacating  [3]  the  judgment  would  not 
necessarily  mean  that  the  court  was  not  permitted 
to  hear  it  for  such  light,  if  any,  as  it  might  throw 
upon  the  question  of  contempt  and  the  grievous- 
ness  thereof.     Objection  overruled. 

A.  The  sale  made  in  California,  which  I  ad- 
mitted,— in  that  case  the  original  purchaser  of  a 
lease 
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Q.  I  am  sorry.  Which  one  are  you  talking 
about  f 

The  Court:     California. 

A.  I  was  trying  to  think  of  the  name,  Mr.  New- 
ton. Do  you  know  the  name,  Mr.  Weber'?  Anyivay, 
the  sale  was  made  to  a  woman  named  Purcell  living 
in  Fresno,  California.  Part  of  that  time  her  mother 
and  father,  while  living  in  Seattle,  subscribed  for 
a  lease.  Before  it  w^as  completely  paid,  the  father 
died.  The  mother  moved  to  California  to  make 
her  home  witli  the  daughter,  and  later  assigned 
that  interest  to  the  daughter,  and  the  daughter 
completed  the  payment.  Some  time  later,  several 
months  later,  the  daugliter  mailed  in  a  subscription 
for  an  additional  interest,  w^hich  was  accepted. 

Q.  Now,  I  wish  you  would  explain  to  the  court 
how  the  sale  in  Nevada  occurred? 

A.     You  mean  in  Idaho? 

Q.     1  mean  in  Idaho. 

A.  The  first  I  knew  of  that  sale  was  when  it 
was  brought  [4]  to  my  attention  by  the  representa- 
tive of  the  commission.  It  was  a  sale  made  to  a 
person  who  bought  leases  w^hile  living  in  Spokane, 
Washington.  Later  she  married  a  man  living  in 
Mullan,  Idaho;  and  on  one  of  her  frequent  visits 
to  Spokane,  according  to  my  Spokane  representa- 
tive, she  made  an  additional  purchase,  stating  to 
our   Spokane   representative 

Mr.   Newton :     I  object  to  that  as  hearsay. 

The  Court:     T  think  so. 

The  Witness:     As  far  as  I  am  concerned,  there 
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was  no  sale  made  in  Idaho.    As  far  as  mv  records 
are    concerned,    it    came    to    me    with    a    S^jokane 
address. 
Mr.  Burch:     That  is  all. 

Cross  Examination 
By  Mr.  Newton: 

Q.  Mr.  Hunt,  you  had  carried  an  address  for 
Mrs.  Lusian  at  Idaho? 

A.     That  is  correct. 

Q.  You  carry  an  address  for  her  in  MuUan, 
Idaho.  As  a  matter  of  fact,  she  lived  there  for  four 
years,  isn't  that  a  fact? 

A.     That  is  not  my  understanding. 

Q.     You  did  send  her  literature  to  Mullan,  Idaho  ? 

A.     Yes. 

Q.  And  you  received  money  from  her  from 
Mullan,  Idaho?  [5] 

A.  I  don't  recall  as  to  that.  Payments  were 
made  through  the  Spokane  office. 

Q.  You  sent  securities  to  her  at  Mullan,  Idaho, 
through  the  mail? 

A.     I  cannot  say  as  to  that;  I  don't  know. 

Q.  The  onlv  address  vou  had  for  her  is  Mullan, 
Idaho,  is  that  correct? 

A.  No,  we  had  an  address  for  several  years  in 
Spokane. 

Q.  I  mean  the  only  address,  current  address, 
you  had  was  Mullan,  Idaho. 

A.     I  believe  that  is  true,  yes. 

Q.     Now,  you  mentioned  the  Purcell  sale  in  Cali- 
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fornia  and  the  circumstances  surrounding  it.  Now, 

that  was  not  the  only  sale  in  California,  was  it? 

A.     I  believe  it  was. 

Q.  Are  you  familiar  with  the  Sergeant  Wertz- 
baugher  sale,  made  to  Wertzbaugher  when  he  was 
in  Spokane. 

A.  Except  from  the  information  1  got  from 
the  Spokane  representative. 

Q.  You  didn't  check  uj)  from  your  own  i-ecords 
where  he  lived? 

A.  Oh,  I  discussed  the  matter  after  this  investi- 
gation started  with  my  Spokane  representative  and 
was  told  the  circumstances  concerning  the  sale. 

Q.  Did  you  determine  w^hether  or  not  he  was  a 
resident  [6]  of  Los  Angeles  or  Spokane  at  the 
time  he  made  the  purchase? 

A.  The  original  sale  was  not  made  to  him.  It 
was  made  to  a  resident  of  Spokane,  and  he  assigned 
to  him;  if  you  are  speaking  of  the  soldier. 

Q.  Yes,  the  soldier  lived  in  San  Francisco,  and, 
as  a  matter  of  fact  he  lives  in  Los  Angeles/  'I 
talked  with  him  there. 

A.     I  understand  he  left  there. 

Q.  You  had  no  information  of  Sergeant  Wertz- 
baugher being  on  a  visit  to  Spokane  and  Sergean't 
Wertzbaugher  giving  the  check  ?  Did  you  ever  seen 
the  check  given  by  Sergeant  Wertzbauglier  to  your 
Spokane  representative? 

A.     I  have  never  seen  it. 

Q.  Did  you  ever  check  up  on  who  paid' the 
money?  A.     No. 
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Q.  You  don't  know.  What  about  the  sale  to 
Mrs.  Ashmore  in  St.  Petersburg? 

A.  She  made  the  statement  in  writing  that  she 
was  only  a  temporary  resident  and  she  expected 
to  return  after  the  war. 

Q.  At  the  time  you  made  the  sale  didn't  you 
know  she  changed  her  mind  and  she  so  advised  you  ? 

A.     No. 

Q.  What  about  the  Gerlinger  sale  in  Minne- 
sota? [7] 

A.     I  know  nothing  about  it. 

Q.  That  was  made  by  some  of  your  agents, 
was  it? 

A.     I  don't  know  anything  about  a  sale  there. 

Q.  You  know  there  was  a  sale  made  to  Mr. 
George  Gerlinger  in  Minnesota,  a  resident  of  Min- 
nesota ? 

A.  No,  I  had  no  personal  knowledge  of  such  a 
sale,  no.    Neither  did  my  office. 

Q.  Mr.  Hunt,  you  have  agents  outside  of  Seat- 
tle, do  you  not?  A.     Yes. 

Q.     You  have  an  agent  in  Spokane? 

A.    Yes. 

Q.  And  you  have  maintained  an  office  in  Spo- 
kane 1  A.     Yes. 

Q.     You  maintain  an  office  in  Yakima. 

A.     Yes. 

Q.     And  have  a  representative  there? 

A.     Yes. 

Q.     And  have  agents  in  Seattle?  A.     Yes. 
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Q.  And  apparently  these  agents  do  make  sales 
for  you"?  A.     That  is  right. 

Q.     For  which  you  collect  money"? 

A.     That  is  right. 

Q.  Do  you  know  all  the  sales  they  make"?  In 
connection  [8]  wdth  the  Mullan,  Idaho,  sale  for 
instance,  did  you  ever  check  the  sale  in  Mullan, 
Idaho,  made  by  the   Spokane  representative? 

A.  Except  to  discuss  it  wath  my  Spokane  repre- 
sentative after  it  was  brought  to  my  attention 
through  this  investigation. 

Q.  Your  agents  are  all  selling  the  same  secur- 
ities? A.     That  is  right. 

Q.  The  securities  w^hich  they  are  selling  are 
part  of  the  same  issues  sold  out  of  your  office? 

A.     Yes. 

Q.     They  are  securities  issued  by  you? 

A.    Yes. 

Q.  It  is  not  a  corporation;  they  are  issued  by 
you;  you  are  the  issuer?  A.     That  is  right. 

Q.     And  you  reside  in  Washington? 

A.     I  do. 

Mr.  Newton:     That  is  all. 
(Witness  excused.) 

The  Court:     Both  sides  rest  again? 
Mr.  Newton :     The  Petitioner  has  nothing  further 
to  offer. 

The  Court:     Mr.  Burch  have  you  anything? 

Mr.  Burch:     No.  [9] 

Tlie  Court:     All  right.    Both  parties  rest  again. 
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true  and  correct  record  of  the  matters  as  therein 
set  forth. 

/s/  JAMES  R.  ROYSE, 

Official  Court  Reporter. 

[Endorsed]:     Filed:     Sept.   18,  1946. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS, 
NINTH  CIRCUIT. 

Please  take  notice  that  the  defendant,  Paul  John 
Hunt,  whose  address  is  5103  Arcade  Building,  Seat- 
tle, Washington,  hereby  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  order  made  and  entered  in  tlie 
above-entitled  action  and  filed  in  the  office  of  the 
Clerk  of  the  District  Court  of  the  United  States' 
for  the  Western  District  of  Washington,  Northern 
Division,  on  the  12th  day  of  August,  1946,  adjudg- 
ing appellant  guilty  of  contempt  of  Court  on  thei 
charge  of  violating  an  injunctive  order  previously 
entered  on  Februaiy  18,  1946,  under  Civil  Action 
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file  No.  1480,  in  the  said  District  Court,  and  order- 
ing appellant  to  pay  a  fine  of  Four  Hundred  Dol- 
lars. 

Dated  at  Seattle  this  21st  day  of  August,  1946. 

LEWIE  WILLIAMS, 
FRED'K  R.  BURCH, 

Attorneys  for  Appellant. 

A  true  copy:    Attest: 

MILLARD  P.  THOMAS, 
Clerk. 

(Seal)     By  /s/   TRUMAN  EGGER, 

Chief  Deputy. 


[Title  of  District  Court  and  Cause.] 
DOCKET  ENTRIES 
June  4,  1946 : 

Filed  Application  for  Order  to  Show  Cause  and 
Affidavit  of  W.  Forbes  Webber. 

Filed  Order  to  Show  Cause  June  11,  1946,  10:30 
a.  m. 

Filed  Order  Authorizing  Prosecution  of  Paul 
John  Hunt. 

June  10,  1946: 

Filed  Reporter's  Transcript  of  Testimony  re 
Consent  Judgment. 

June  11,  1946: 

Filed  Stipulation  between  Paul  John  Hunt  & 
Securities  Exchange  Commission   (Exhibits). 
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June  11,  1946: 

Hearing  had  on  Order  to  Show  Cause  Why  Hunt 
Should  not  be  held  in  criminal  contempt  for  Viola- 
tion of  Injunction. 

After  closing  argument,  matter  taken  under  ad- 
visement. 

June  18,  1946: 

Filed  Marshal's  Return  on  Order  to  Show  Cause, 
etc. 

July  29,  1946 : 

Ent.  order  fixing  Aug.  5,  1946,  11  a.  m.  for  Court's 
Decision  on  Contempt  Proceedings  now  pending. 
Clerk  to  notify  counsel  and  John  Paul  Hunt.  (Coun- 
sel notified.) 

Aug.  5,  1946: 

Court  finds  Mr.  Hunt  in  contempt  and  imposes 
a  fine  of  $400,  without  costs.  Judgment  to  be  pre- 
sented Aug.  12,  1946,  11  a.  m. 

Aug.  6,  1946: 

Filed  Reporter's  Transcript  of  Court's  Oral 
Decision. 

Aug.  12,  1946: 

Filed  &  Ent'd  Order  and  Judgment. 

Ent'd  order  fixing  supersedeas  bond  on  appeal 
at  $400.00  to  be  filed  by  no^n  Aug.  13,  1946. 

Aug.  13,  1946 : 

Filed  Order  for  Deposit  of  Cash  in  Lieu  of  Stay 
Bond. 
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Aug.  21,  1946 : 

Filed  Notice  of  Appeal  to  U.  S.  Circuit  Court  of 
Appeals. 

Mailed  copy  of  Notice  of  Appeal  to  James  E. 
Newton. 

Date  August  24,  1946. 

Attest : 

MILLARD  P.  THOMAS, 
Clerk. 

(Seal)      By  /s/  TRUMAN  EGGER, 

Chief  Deputy. 

[Endorsed]:     Filed:     Aug.  21,  1946. 

[Endorsed] :     Filed  in  Circuit  Court  of  Appeals 
Sept.  3,  1946. 


[Endorsed]:  No.  11419.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Paul  John 
Hunt,  Appellant,  vs.  Securities  and  Exchange  Com- 
mission, Appellee.  Transcript  of  Record  Upon 
Appeal  from  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Northern 
Division. 

Filed :     September  16,  1946. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United   States   Circuit   Court   of   Appeals   for  the 

Ninth  Circuit. 

No.  11419 

UNITED  STATES  OP  AMERICA,  ex.  rel., 
THE  SECURITIES  and  EXCHANGE 
COMMISSION, 

Appellee, 

vs. 

PAUL  JOHN  HUNT, 

Appellant. 

Appellant  hereby  designated  the  entire  transcript 
on  appeal  in  the  above  cause  for  printing. 

STATEMENT  OF  POINT  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  ON 
APPEAL. 

1.  The  injunctive  order  made  and  entered  on 
February  18,  1946,  in  cause  No.  1480  in  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division,  does  not,  either  in 
terms  or  by  implication,  enjoin  appellant  from  con- 
tinuing his  intrastate  business  and/or  using  the 
mails  therein  under  the  State  Law  which  grants 
him  that  privilege.   (R.7.) 

2.  To  construe  said  injunction  to  be  applicable 
to  intrastate  business  and/or  the  use  of  the  mails 
therein  would  be  directly  at  variance  with  the 
terms  of  the  Securities  Act  of  1933  as  amended, 
which  reads  as  follows: 


Securities  mid  Exchange  Commission,  ()5 

^*  Nothing  in  this  title  sliall  affect  the  jurisdic- 
tion of  tlie  Securities  Commission  (or  any  agency  or 
office  performing  like  function)  of  any  State  or 
Territory  of  the  United  States,  or  the  District  of 
Columbia,  over  any  security  or  any  person." 

Sec.  18  of  said  Act. 

3.  Under  the  caption  of  ''Exempted  Securities^' 
we  find  the  following  provision: 

Sec.  3  (a)  Except  as  hereinafter  expressly  pro- 
vided, the  provisions  of  this  title  shall  not  apply  to 
any  of  the  following  classes  of  securities;'^ 

''(a)  (11)  Any  security  which  is  a  part  of  an 
issue  sold  only  to  i)ersons  resident  within  a  single 
State  or  Territory  where  the  issuer  of  such  security 
is  a  person  resident  and  doing  business  within,  or, 
if  a  corporation,  incorporated  by  and  doing  busi- 
ness within,  such  State  or  Territory." 

Securities  Act  of  1933  as  amended.    Sec.  3 
(a)   (11) 

4.  The  foregoing  section  supplants  the  former 
Sec  5  (c)  which  reads  as  follows: 

''(c)  The  provisions  of  this  section  relating  to 
the  use  of  the  mails  shall  not  apply  to  the  sale  of 
any  security  where  the  issue  of  which  it  is  a  part 
is  sold  only  to  pei'sons  resident  within  a  single 
State  or  Territory,  where  the  issuer  of  such  secur- 
ities is  a  person  resident  and  doing  business  within, 
or,  if  a  corporation,  incorporated  by  and  doing 
business  within  such  State  or  Territory." 
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Sec.  3  a  (11)  exempts  intrastate  business  from 
the  provisions  of  Section  5  of  the  Securities  Act 
of  1933,  as  amended. 

When  the  Decree  of  Permanent  Injunction  of 
February  18,  1946,  was  ordered  and  as  a  part 
thereof  the  court  states:  '' Provided  that  the  fore- 
going shall  not  apply  to  any  security  or  transaction 
which  is  exempt  from  the  provisions  of  Section 
5  of  the  Securities  Act  of  1933,  as  amended.''  (R.7) 

^■^  (a)  A  security  shall  be  exempt  from  the  opera- 
tion of  such  provisions  of  the  Act  as  by  their  terms 
do  not  apply  to  an  ^exempted  security'  or  to 
^exemped  securities'  if — (2)  The  business  of  such 
issuer  is  managed  by  such  State  or  political  sub- 
division or  by  a  board  of  officers  appointed  by  such 
State  or  political  subdivision." 

General  Rules  and  Regulations  under  the  Secur- 
ities Exchange  Act  of  1934.  Rule  X-3  A  12-2.  Also 
Testimony  of  Paul  John  Hunt.  (R — ) 

5.  That  appellant  has  in  no  way  infractia  the 
terms  of  the  injunctive  order  of  February  18,  1946, 
issued  in  cause  number  1480,  and  upon  this  appeal 
w^ill  rely  upon  the  following  undisputed  facts. 

'^  Since  the  decree  of  injunction  against  Paul 
John  Hunt  entered  by  this  Court  of  February  18, 
1946,  however,  the  sale  of  such  securities  has  been 
restricted  exclusively  to  j^ersons  resident  in  tlie 
State  of  Washington." 

Stipulation    of    Facts.      By    the    Attorneys. 
(R19) 
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6.  ^^Tbe  defendant,  Paul  John  Hunt  with  actual 
knowledge  of  the  contents  of  said  decree  of  injunc- 
tion and  of  all  the  proceedings  in  said  cause,  Civil 
Action  Xo.  1480,  having  since  the  entry  of  said 
decree  of  injunction  on  February  18,  1946,  sold 
securities  in  the  State  of  Washington  and  to  resi- 
dents of  said  state  only/'  By  the  Court. 

Order  and  Judgment  (R.30) 

7.  That  appellant  at  all  times  herein  mentioned 
was  doing  business  in  the  State  of  Washington  un- 
der the  permission  of  the  Director  of  Licenses  of 
said  state.  This  fact  is  not  denied  nor  even  ques- 
tioned by  the  appellee.  ' 

See  Testimony  of  Paul  John  Hunt,    (R — ) 

/s/  LEWIE  WILLIAMS, 
/s/  FRED'K  R.  BURCH, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed:     Sept.  25,  1946. 
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Appcllavt, 
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Appellee. 


UPON  APPEAL  FROM  THE  DISTRICT 

COURT  OF  THE  UNITED  STATES  FOR  THE 

WESTERN  DISTRICT  OF  WASHINGTON 

NORTHERN  DIVISION 


Honorable  Lloyd  L.  Black,  Judge 


OPENING  BRIEF  OF  APPELLANT 


JURISDICTION  OF  THE  COURT 
This  is  an  appeal  from  an  order  of  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington,  Northern  Division,  in  cause  number 
1560,  wherein,  upon  a  hearing,  the  court  found  ap- 
pellant guilty  of  contempt  of  court  on  the  grounds 
of  infraction  of  certain  terms  of  an  injunctive  order, 
issued  in  cause  number  1480,  and  levied  a  fine  there- 
for, and  that  appellant  stand  committed. 


The  Federal  Courts  have  jurisdiction  to  deter- 
mine issues  arising  out  of  the  construction  of  Fed- 
eral statutes  (28  U.  S.  C.  A.  Sec.  41 ;  Judicial  Code, 
Sec.  24,  Paragraph  8). 

The  Circuit  Court  of  Appeals  has  jurisdiction  to 
reverse  judgments  of  the  District  Court  (28  U.  S. 
C.  A.,  Sec.  225,  (e)  Judicial  Code,  See.  128). 

Judisdiction  to  grant  injunctions  in  matters  aris- 
ing in  interstate  commerce  and  to  punish  for  an  in- 
fraction thereof  is  specifically  granted  to  the  Dis- 
trict Courts  by  Section  22  (a)  of  the  Securities  Act 
of  1933,  which  likewise  authorizes  review  by  this 
court  pursuant  to  Sections  128  and  240  of  the  Judi- 
cial Code,  as  amended.  Said  section  reads  as  fol- 
lows : 

'*Sec.  22  (a)  The  district  courts  of  the  United 
States  ^  *  *  shall  have  jurisdiction  of  offenses  and 
violations  under  this  title  and  under  the  rules  and 
regulations  promulgated  by  the  Commission  in  re- 
spect thereto.  ^  *  ^  Judgments  and  decrees  so 
rendered  shall  be  subject  to  review  as  provided  in 
sections  128  and  240  of  the  Judicial  Code,  as  amend- 
ed (U.  S.  C.  A.,  title  28,  sees.  225  and  347.)" 

It  is  conceded  by  all  parties  concerned  that  the 
United  States  District  Courts  have  jurisdiction  of 
all  matters  appertaining  to  the  execution   of  the 
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terms  provided  in:  what  is  known  as  the  Securities 
Act  of  1933  as  applied  to  interstate  commerce,  and 
that  the  Circuit  Courts  of  Appeal  have  appellate 
jurisdiction  thereof. 

.  Jt  is  also  conceded  by  all  parties  concerned  that 
the  said  District  Courts  have  jurisdiction,  to;  issue 
injunctions  in  said  matters  and  to  punish  for  in- 
fractions thereof  and  that  the  Circuit  Courts  of 
Appeal  have  appellate  jurisdiction  therein. 


STATEMENT  OF  THE  CASE 

The  appellant  herein  secured  authority  from  the 
Director  of  Licenses  of  the  State  of  Washing:ton  in 
October,  1939,  to  sell  securities  in  said  State  and 
to  use  the  mails  in  so  doing  and  that  said  license 
was  and  is  in  full  force  and  effect  at  all  times  herein 
mentioned.  Printed  record,  Page  41. 

Acting  by  and  under  the  rights  thus  granted,  ap- 
pellant sold  and  delivered  securities  and  used  the 
mail  in  the  state  of  Washington  and  to  residents 
of  said  state  only,  save  and  except  that  two  or  three 
sales  were  made  that  could  be,  and  were,  construed 
by  appellee  to  be  sales  in  interstate  commerce  and 
the  lower  court  so  held. 
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Appellant,  believing  that  said  sales  were  within 
his  rights,  did  not  and  had  no  desire  to  apply  to  the 
Security  Exchange  Conunission  for  a  registration 
statement  as  he  had  no  desire  nor  intent  to  engage 
in  interstate  commerce. 

On  February  18,  1946,  appellant  was  served  with 
a  complaint  charging  him  with  having  made  sales 
and  using  the  mail  in  interstate  conmierce. 

By  stipulation  appellant  admitted  having  made 
said  sales  and  using  the  mail  ^vithout  a  registration 
statement.  The  number  of  that  action  is  1480. 

Thereupon,  and  as  of  the  same  date,  the  Court 
issued  an  injunctive  order  reading  as  follows:  Print- 
ed record  Page  6. 

"1^  THE  UNITED  STATES  DISTRICT 

COURT  FOR  THE  WESTERN  DISTRICT  OP 

WASHINGTON  NORTHERN  DIVISION 

Civil  Action,  File  No.  1480 

SECURITIES  AND  EX- 
CHANGE COMMISSION, 


Plaintiff, \^  PERMANENT 

V, 


DECREE  OF 
PERMANENT 
INJUNCTION 


PAUL  JOHN  HUNT, 

Defendant. 

This  cause  coming  on  to  be  heard  on  the  18th  day 
of  February,  1946,  on  the  verified  complaint  filed 
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herein,  and  Paul  John  Hnnt,  defendant,  not  con- 
testing the  aHegations  contained  therein,  and  upon 
stipulation  of  the  parties  hereto,  on  the  motion  of 
the  Securities  and  Exchange  Commission,  phiintiif, 
and  the  Court  being  fully  advised  in  the  premises, 

IT  IS  HEREBY  ADJUDGED,  ORDERED 
AND  DECREED  that  the  defendant,  Paul  John 
Hunt,  his  agents,  servants,  emjjloyees,  attorneys  and 
assigns,  and  each  of  them,  be  enjoined  from  directly 
or  indirectly: 

(a)  making  use  of  any  means  or  instruments 
of  transportation  or  connnunication  in  inter- 
state commerce,  or  of  the  mails,  to  sell  invest- 
ment contracts,  certificates  of  interest  or  par- 
ticipation in  a  profit-sharing  agreement,  frac- 
tional undivided  interests  in  oil  or  gas  rights, 
or  interests  or  instruments  commonly  known  as 
securities,  arising  out  of  or  in  connection  with 
the  sale  of  assignments  of  oil  and  gas  leases  on 
land  located  in  Yakima  or  Benton  counties, 
Washington,  or  any  other  securities,  through 
the  use  or  medium  of  any  prospectus  or  other- 
wise ; 

(1))  carrying  such  securities  or  causing  them  to 
be  carried  through  the  mails  or  in  interstate 
commerce  by  any  means  or  instruments  of  trans- 
portation, for  the  purpose  of  sale  or  for  deliv- 
ery after  sale ; 
unless  and  until  a  registration  statement  is  in  ef- 
fect with  the  Securities  and  Exchange  Commission 
as  to  such  securities;  provided  that  the  foregoing 
shall  not  apply  to  any  security  or  transaction  which 
is  exempt  from  the  provisions  of  Section  5  of  the 


Securities  Act  of  1933,  as  amended. 

Done  in  open  Court  this  18th  day  of  February, 
1946. 

(Signed)  LLOYD  L.  BLACK, 

United  States  District  Judge'' 

On  June  4,  1946,  appellant  was  served  with  a 
show  cause  order  to  appear  before  the  Court  on 
June  11,  1946. 

This  show  cause  order  took  the  niunber  of  1560 
and  was  continued  to  August  12th,  1946,  at  which 
date  the  Court  issued  the  Order  and  Judgment  from 
which  this  appeal  is  taken. 

It  reads  as  follows:  Printed  record,  page  30. 

^'IN  THE  UNITED  STATES  DISTRICT 

COURT  FOR  THE  WESTERN  DISTRICT  OF 

WASHINGTON  NORTHERN  DIVISION 

IN  THE  MATTER  OF  |  nT^i^l?? 

PAUL  JOHN  HUNT     |    ^^^^  JUDGMENT 

This  matter  having  come  on  before  this  Court  for 
hearing  the  11th  day  of  June,  1946,  on  application 
of  the  Securities  and  Exchange  Commission,  and 
James  E.  Newton  having  been  appointed  and  di- 
rected to  prosecute  the  defendant  Paul  John  Hunt 
on  behalf  of  this  Court,  and  it  appearing  to  the 
Court  from  the  stipulation  on  file  in  the  matter  and 
the  evidence  adduced  at  that  time  that  Paul  John 
Hunt  did  violate  the  decree  of  permanent  injunction 
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entered  by  this  Court  on  February  18,  1946,  in  the 
matter  of  Securities  and  Exchange  Connnission, 
Plaintiff,  v.  Paul  John  Hunt,  Defendant,  Civil  Ac- 
tion File  No.  1480,  as  set  forth  in  the  application 
of  Set  urities  and  Exchange  Commission,  the  defen- 
dant Paul  John  Hunt  with  actual  knowledge  of  the 
contents  of  said  decree  of  injunction  and  of  all 
the  proceedings  in  said  cause.  Civil  Act!  on  No.  1480, 
hav. ng  since  the  entry  of  said  decree  of  injunction 
on  February  18,  1946,  sold  securities  in  the  State  of 
Washington  and  to  residents  of  said  state  only, 
which  securities  are  identical  in  every  respect  and 
part  of  the  same  issue,  offering,  general  plan  of 
fiancing  and  for  the  same  purpose  as  those  securi- 
tiees  sold  prior  to  said  decree  to  the  residents  of 
Washington,  Idaho,  and  California,  the  sale  of 
which  secur'ties  said  decree  restrained  and  enjoined, 
and  the  mails  having  been  used  in  the  sale  and  de- 
livery after  sale  of  such  securities  b}^  the  defendant 
Paul  John  Hunt  since  the  entry  of  said  decree  on 
Fc^bruary  18,  1916,  no  registration  statement  being 
in  effect  with  the  Securities  and  Exchange  Com- 
mission anad  no  exemption  from  the  provisions  of 
Section  5  of  the  Securities  Act  of  1933,  as  amended, 
being  available  with  respect  to  such  securities. 

IT  IS  HEREBY  ORDERED,  ADJUDGED, 
AND  DECREED  that  Paul  John  Hunt  be  and  is 
hereby  held  in  contempt  of  this  Court  for  violation 
of  the  decree  of  permanent  injunction  entered 
against  him  on  February  18,  1946,  in  the  matter  of 
Securities  and  Exchange  Commission  v.  Paul  John 
Hunt,  as  charged  in  he  application  of  Securities 
and  Exchange  Commission  on  file  herein;  and, 

IT  IS  FURTHER  ORDERED  that  the  contem- 
nor  Hunt  pay  a  fine  to  the  United  States  of  America 


in  the  sum  of  $400.00  and  shall  stand  committed 
until  said  fine  is  paid. 

Done  in  open  Court  this  12th  day  of  August,  1946. 
(Signed)  LLOYD  L.  BLACK 

United    States  District  Judge'' 
In  the  preface  to  the  above  Order  and  Judgment 

the  Court  states  the  fact  to  be: 

'^The  defendant  Paul  John  Hunt  with  actual 
knowledge  of  the  contents  of  said  decree  of  injunc- 
tion and  of  all  the  proceedings  in  said  cause,  Civil 
Action  No.  1480,  having  since  the  entry  of  said  de- 
cree of  injunction  on  February  18,  1946,  sold  secu- 
rities in  the  State  of  Washington  and  to  residents 
of  said  state  only.''    Printed  record,  Page  31. 

In  further  substantiation  of  this  fact  we  quote 
from  the  stipulation  of  the  parties  and  their  attor- 
neys: 

^' Since  the  decree  of  injunction  against  Paul 
John  Hunt  entered  by  this  Court  on  February  18, 
1946,  however,  the  sale  of  such  securities  has  been 
restricted  exclusively  to  persons  resident  in  the 
State  of  Washington." 

Printed  record,  Page  20. 


QUESTIONS  INVOLVED 

1.  Does  the  injunction   issued  in  cause  No.  1480 
on  February  18th,  1946,  either  in  terms  or  implica- 
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tions,  apply  to  intrastate  business  conducted  under 
and  by  virtue  of  a  license  duly  granted  by  the  State  ? 

2.  Do  the  Federal  Courts  have  a  right  to  enjoin 
any  privilege  granted  by  a  state  in  intrastate  com- 
merce unless  said  action  is  fradulent  and  contrary 
to  rules  promulgated  in  interstate  commerce  and 
deleterious  to  the  just  application  thereof? 

3.  Must  any  party  who  is  duly  authorized  to  carry 
on  intrastate  commerce  within  a  State  apply  to  the 
Securities  and  Exchange  Commission  for  a  ^^regis- 
tration statement/'  and  ''a  prospectus  that  meets 
the  requirements  of  section  10  of  the  Securities  Act 
of  1938?" 

4.  Does  an  inadvertent  sale  in  interstate  com- 
merce made  by  one  duly  authorized  to  conduct  an 
intrastate  business  clothe  the  Securities  and  Ex- 
change Commission  with  any  jurisdiction  over  in- 
trastate business? 

5.  Does  a  sale  in  interstate  commerce  of  any  se- 
curity which  is  a  part  of  an  issue  sold  only  to 
persons  resident  within  a  single  State  or  Territory, 
where  the  issuer  of  such  security  is  a  person  resident 
and  doing  business  within,  or  if  a  corporation,  in- 
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corporated  by  and  doing  business  within,  such  State 
or  Territory,  make  the  entire  issue  of  said  securities 
subject  to  the  exclusive  jurisdiction  of  the  Securi- 
ties and  Exchange  Commission  and  thereby  nullify 
the  exemption  provided  in  Sec.  3  (a)  (11)  of  the 
Securities  Act  of  1933? 

The  lower  court  answered  ^^Yes"  to  each  of  the 
foregoing  questions  and  thereby  erred  in  each  in- 
stance. 


ARGUMENT  OP  THE  CASE 

Since  October,  1939,  appellant  has  conducted  an 
intrastate  business  by  sale  and  delivery  of  securities 
in  the  state  of  Washington,  being  duly  authorized 
so  to  do  by  said  state.  Printed  record.  Page  41. 

While  so  doing  two  or  three  sales  were  inadver- 
tently made  which  could  be  construed  as  interstate 
commerce,  and  was  so  construed  by  thie  court  and 
on  February  18th,  1946,  appellant  was  enjoined 
from  making  any  more  sales  in  interstate  com- 
merce. 

Since  the  issuance  of  said  injunction  appellant 
has  made  no  sales  in  interstate  commerce  but  has 
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continued  in  intrastate  eomnierce  exclusively. 

On  the  12th  day  of  August,  1946,  the  lower  court, 
construing  the  doing  of  intrastate  business  to  be 
an  infraction  of  said  injunction,  found  appellant 
guilty  of  contempt  of  court. 

In  adopting  the  view  indicated  by  the  lower  court 
in  answer  to  the  five  questions  involved,  the  said 
court,  while  construing  the  terms  of  the  Securities 
Act  of  1933,  was  called  upon  to  ignore  one  of  the 
most  important  provisions  of  said  Act  which  reads 
as  follows: 

^^Sec.  18.  Nothing  in  this  title  shall  affect  the 
jurisdiction  of  the  securities  commission  (or  any 
agency  or  office  performing  like  functions)  of  any 
State  or  Territory  of  the  United  States,  or  the  Dis- 
trict of  Columbia,  over  anv  securitv  or  anv  person." 
U.  S.  C.  Title  15,  Sec.  77  ^(r.) 

The  court  by  ignoring  said  Sec.  18  and  proceeding 
under  a  self  constituted  jurisdictional  right,  would 
cause  anyone  engaged  in  legitimate  intrastate  com- 
merce to  be  held  guilty  of  contempt  of  court  unless 
he  first,  observe  and  obey  the  terms  of  the  Security 
Act  as  applied  to  interstate  commerce,  second, 
apply  to  the  Securities  and  Exchange  Commissicm 
for  a   ''registration   statement''   and  a   prospectus 
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that  meets  requirements  of  section  10  of  the  Se- 
curities Act  of  1933,  and  third,  must  be  able  to  de- 
termine beyond  a  doubt  that  every  purchaser  is  a 
bona  fide  resident  of  the  state  and  whether  absence 
from  the  state  is,  or  will  be,  temporary  or  the  es- 
tablishment of  a  foreign  residence. 

Failing  in  any  one  of  these  requirements  he  be- 
comes, at  once,  subject  to  an  injunctive  order  pro- 
hibiting him  from  conducting  any  further  intrastate 
business  no  matter  what  the  consequences  may  be 
to  him  or  to  his  clientele  who  are  thus  called  upon 
to  be  sacrificed. 

This  is  a  condition  which  neither  Congress  nor 
the  Securities  Commission  ever  intended  to  establish. 

It  is  compatible  with  any  reasonable  intendment 
that  anyone  doing  a  legitimate  intrastate  business 
and  who  enters  the  interstate  field,  can  and  should 
be  enjoined  from  so  doing  and  the  persistance  in 
insisting  upon  such  conduct  is  the  only  grounds  for 
contempt. 

In  the  present  case  an  injunctive  order  was  issued, 
not  only  enjoining  appellant  from  continuing  in 
interstate  business  but  which  apellee  stoutly  main- 
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tains  prohi])its  the  doing  of  intrastate  business  with- 
out qualifying  to  do  interstate  business. 

The  foregoing  claim  leads  to  a  very  unreasonable 
climax. 

Aside  from  the  legal  aspect  above  presented  and 
assuming,  for  the  purpose  of  argument  only,  that 
the  injunctive  order  issued  in  cause  No.  1480  on 
February  18th,  1946,  was  controlling  in  all  respects, 
a  diagnosis  of  said  injunctive  order  becomes  neces- 
sary. Said  order  enjoins  appellant: 

1st,  Prom:  '^ Making  use  of  any  means  or  or  in- 
struments of  transportation  or  communication  in 
interstate  commerce,  or  of  the  mails,  to  sell  invest 
mcnt  contracts,  etc." 

2nd,  From:  selling  *^any  securities  through  the  use 
or  medium  of  any  jirospectus  or  otherwise." 

3rd,  From:  Carrying  such  securities  or  causing 
them  to  be  carried  through  the  mails  or  in  inter- 
state commerce. 

It  will  be  noted  that  all  these  prohibited  acts  are 
aimed  at  transactions   in   interstate   commerce.   If 
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applied  to  intrastate  commerce,  it  is  by  a  very 
strained  presumption;  one  leading  to  an  occult 
conclusion. 

For  instance,  in  question  number  1,  *^From  mak- 
ing use  of  any  means  or  instruments  of  transporta- 
tion or  communication  in  interstate  commerce"  is 
clear,  but  the  expression  '^or  of  the  mails"  provides 
a  very  broad  grounds  for  presumption  and  pre- 
sumption only. 

It  does  not  state  how,  when,  where  or  under  what 
circumstances  appellant  can  or  cannot  use  the  mails. 
Taken  literally  appellant  cannot  use  the  mails  to 
send  a  letter  to  some  dear  friend  congratulating 
him  or  her  upon  their  birthday. 

The  only  reasonable  construction  to  be  placed 
upon  this  condition  is  that  appellant  is  enjoined 
from  using  any  means  or  instruments  of  transporta- 
tion or  communication  or  of  the  mails  in  interstate 
commerce  to  sell,  etc. 

The  same  condition  obtains  in  the  matter  of  the 
use  of  any  prospectus.  It  nowhere  designates  when, 
how,  or  where  this  prospectus  may  or  may  not  be 
used  and  considering  the  question  arises  from  a 
federal   statute   dealing  with   interstate   commerce, 
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and  with  that  alone,  we  cannot  but  conclude  that 
the  prohibition  is  addressed  to  the  use  of  a  pros- 
pectus in  interstate  commerce,  and  interstate  com- 
merce only. 

In  the  case  at  bar  appellant  has  been  for  several 
years  engaged  in  a  legitimate  intrastate  business 
and  the  Securities  Exchange  Commission,  w^ell 
knowing  and  conceding  that  it  had  no  jurisdiction 
in  the  matter,  never  interfered.  It  was  not  till  it 
became  aware  of  a  few  sales  which  might  be  con- 
strued to  be  interstate  sales  that  it  sought,  and  was 
entitled  to,  an  injunction  from  continuing  to  make 
interstate  sales. 

For  some  reason  which  does  not  appear  upon  the 
surface,  yet  seems  to  be  quite  controlling,  the  Com- 
mission concludes  that  this  simple  fact,  these  few 
sales  in  interstate  commerce,  no  matter  how  inad- 
vertent and  unintentional  they  may  be,  clothes  the 
Securities  Exchange  Commission  with  full  and  com- 
plete jurisdiction  of  both  interstate  and  intrastate 
commerce,  even  to  the  extent  of  a  complete  nullifi- 
cation of  all  intrastate  rules  and  regulations. 

It  will  be  noted  that  appellant  is  not  charged  with 
fraud    in  any    instance.    The  only    charge    levied 
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against  him  is  that  he  invaded  the  field  of  inter- 
state commerce  without  first  procuring  a  '*  registra- 
tion'^  and  a  *^ prospectus"  from  the  Securities  Ex- 
change Commission  and  that  he  used  the  ^'mails''  in 
so  doing.  Hence,  there  being  no  fraud  charged, 
appellee  was  compelled  to  assume  that  it  could  deny 
appellant  the  right  to  use  the  mails  in  intrastate 
commerce,  or  at  all,  fraud  or  no  fraud.  Such  an 
assumption  of  dictatorial  power  is  not  permittee^  in 
the  U.  S.  A. 

The  distinction  between  *  interstate"  and  "intra- 
state" is  clearly  enunciated  in  the  tenth  amendment 
to  the  Federal  Constitution: 

'^The  powers  not  delegated  to  the  United  States 
by  the  constitution,  nor  prohibited  by  it  to  the  states, 
are  reserved  to  the  statees  respectively,  or  to  the 
people." 

The  only  power  delegated  to  the  United  States 
in  the  matter  of  ^^ regulating  commerce"  is  con- 
tained in  Article  I,  Sec.  8,  Sub-section  3,  of  the  Fed- 
eral Constitution,  which  reads  as  follows: 

**The  congress  shall  have  power,— ^o  regulate 
commerce  with  f oreeign  nations  and  among  the  sev- 
eral states  and  with  the  Indian  tribes." 
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Since  the  issuance  of  the  injunction  of  February 
18th,  1946,  AppelLant  has  in  no  way  dealt  witth  for- 
eign nations  nor  among  the  several  states,  nor  an 
Indian  tribe,  hence,  is  not  in  contempt  of  any  order 
which  Congress  or  the  Securities  Exchange  Com- 
mission is  authorized  to  promulgate. 

*'The  power  of  Congress  does  not  extend  to  the 
purely  internal  or  intraterritorial  commerce  of  the 
states." 

Vol.  11,  Am.  Jur.,  Page  16,  Sec.  14. 

^*The  authority  of  the  Federal  Government  may 
not  be  pushed  to  such  an  extreme  as  to  destroy  the 
distinction,  which  the  commerce  clause  itself  estab- 
lishes, between  commerce  among  the  several  states 
and  the  internal  concerns  of  a  state.  That  distinc- 
tion between  what  is  national  and  what  is  local  in 
the  activities  of  commerce  is  vital  to  the  mainte- 
nance of  our  Federal  system." 

National  Labor  Relations  Bd.  vs.  Jones  and  L. 
Steel  Corp.,  301  U.  S.  1,  81  L.  ed.  893. 

**The  power  of  Congress  must  be  considered  in 
the  light  of  our  dual  system  of  government  and  may 
not  be  extended  to  embrace  effects  upon  interstate 
commerce  so  indirect  and  remote  that  to  do  so,  in 
view  of  our  complex  society,  would  effectually  ob- 
literate the  distinction  between  what  is  national  and 
what  is  local  and  would  create  a  completely  cen- 
tralized government. 
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If  the  effect  of  intrastate  transactions  upon  inter- 
state commerce  is  merely  indirect,  such  transactions 
remain  within  the  domain  of  the  state  power." 

Vol.  11  Am.  Jur.  Page  17,  Sec.  15. 

*'If  the  commerce  clause  were  construted  to  reach 
all  enterprises  and  transactions  which  could  be  said 
to  have  an  indirect  effect  upon  interstate  com- 
merce, the  Federal  authority  would  embrace  prac- 
tically all  the  activities  of  the  people  and  the 
authority  of  the  state  over  its  domestic  concerns 
would  exist  only  by  sufferance  of  the  Federal  Gov- 
ernment. Indeed,  on  such  a  theory,  even  the  devel- 
opment of  the  State's  commercial  facilities  would 
be  subject  to  Federal  control," 

Schechter  Poultrv  Corp.  vs.  U.  S.,  295  U.  S.  495, 
79  L.  ed.  1570.  97  A.  L.  E.  947. 

**The  power  over  commerce  not  deleg'ated  to  the 
Federal  Government  by  the  constitution  are  re- 
served to  the  states.  It  is  the  rule — which  is  as  well 
established  as  is  the  rule  that  the  regulation  of  com- 
merce with  other  nations,  states,  or  the  Indian 
tribes,  belongs  solely  to  Congress — that  the  states 
retain  exclusive  control  over  that  commerce  which 
is  completely  internal,  which  is  carried  on  between 
one  person  and  another  in  a  state,  and  which  does 
not  extend  to  or  affect  other  states.  As  to  such 
commerce,  the  states  have  plenary  power  and  Con- 
gress has  no  right  to  interfere." 

Vol.  11  Am.  Jur..  Page  19,  Sec.  18.  Sec.  C.  and  C. 

Bridge  Co.  vs.  Kentuck^^  154  T.  S.  204,  38  L.  ed. 
962. 

*^A  state  has  an  inherent  and  reserved  right  to 
regulate  local,  domestic  and  internal  commerce. 
The  question  whether  a  state  statute  is  in  violation 
of  the  commerce  clause  of  the  federal  constitution 
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does  not  arise  where  it  is  sought  to  apply  the  statute 
to  purely  internal  commerce,  and,  in  such  case,  the 
decision  of  the  interstate  conmierce  commission,  or 
the  acts  of  congress  on  which  they  are  based,  are 
not  binding/' 

12  C.  J.,  Page  12,  Sec.  10. 

*^A  provision  of  the  Securities  Act  of  1933,  as 
amended,  15  U.  S.  C.  A.,  Sec.  77  e  (a),  making  it 
unlawful  to  make  use  of  any  means  or  instruments 
of  transportation  or  communication  in  interstate 
connnerce  to  sell,  offer  to  buy,  or  deliver  a  security 
as  to  which  a  registration  statement  is  not  in  effect 
is  a  valid  exercise  of  congressional  power." 

15  C.  J.  S.,  Page  431,  Sec.  88. 

Sec.  and  Ex.  Com.  vs.  Crude  Oil,  93  Fed.  2nd.  844. 

17  Fed.  Supp.  164. 

It  will  be  noted  that  this  decision  deals  with  inter- 
state commerce  only.  It  in  no  way  extends  any  juris- 
dictional rights  over  intrastate  commerce. 

In  the  Decree  and  Injunction  bearing  date  of  Feb- 
ruary 18th,  1946,  occurs  the  following  reservation: 

'^Provided  that  the  foregoing  shall  not  apply  to 
any  security  or  transaction  which  is  exempt  from 
the  provisions  of  Section  5  of  the  Securities  Act 
of  1933,  as  amended." 

Printed  Record  Page  7. 

In  the  Order  and  Judgment  pronounced  in  cause 
No.  1560,  and  from  which  this  appeal  is  taken,  the 
Court  states: 
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'*And  the  mails  having  been  used  in  the  sale  and 
delivery  after  sale  of  such  securities  by  the  de- 
fendant Paul  John  Hunt  since  the  entry  of  said 
decree  on  February  18,  1946,  no  registration  state- 
ment being  in  effect  with  the  Securities  and  Ex- 
change Commission  and  no  exemption  from  the 
provisions  of  Section  5  of  the  Securities  Act  of  1933, 
as  amended,  being  available  with  respect  to  such 
securities. ' ' 

Printed  record.  Page  31 

Original  T.  of  R..  Page  31. 

Originally,  said  Section  5  contained  a  sub-section 
5  (c)  which  has  been  supplanted  by  Sec.  3  (a)  (11). 
This   supplanting   Sec.   reads   as   follows: 

**Sec.  3  (a)  Except  as  hereinafter  expressly  pro- 
vided, the  provisions  of  this  title  shall  not  apply 
to  any  of  the  following  classes  of  securities:  ^  *  * 
(11)  Any  security  which  is  a  part  of  an  issue  sold 
only  to  persons  resident  within  a  single  State  or 
Territory.  Where  the  issuer  of  such  security  is  a 
person  resident  and  doing  business  Avithin,  or, 
if  a  corporation,  incorporated  by  and  doing  busi- 
ness within,  such  State  or  Territory." 
U.  S.  C.  Title  15,  Sec  77  (a)  (11) 

In  construing  the  law  applicable  to  said  Sec.  5, 
the  lower  court  failed  to  give  the  original  sub-sec- 
tion (c)  or  the  supplanting  See.  3  (a)  (11)  any 
consideration  whatsoever. 
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We  respectfully  maintain  that  since  the  injimc^ 
tive  order  of  February  18,  1946,  was  issued,  ''Any 
security"  sold  by  Mr.  Hunt  is  a  part  of  an  issue 
sold  only  to  persons  resident  within  a  singe  State 
or  Territory. '^ 

In  other  words,  any  security  sold  only  to  persons 
resident,  etc.,  whether  sold  as  one  transaction  or 
as  a  part  of  an  issue  so  sold  is  entitled  to  exemption 
from  the  terms  of  the  Securities  Act  of  1933. 

To  construe  this  sub-section  to  mean,  that,  ^^any 
security  which  is  a  part  of  an  issue  sold  only  to  per- 
sons resident  within  a  single  State,  etc.,  means  that 
if  a7iij  other  part  of  said  issue  is  sold  to  a  non-resi- 
dent it  completely  nullifies  the  exemption  right  so 
clearly  provided  in  said  sub-section  and  automati- 
cally gives  the  Federal  Government  complete  juris- 
diction of  intrastate  commerce ;  is  clearly  erroneous. 

Respectfully  submitted, 
'     LEWIE  WILLIAMS, 
FRED'K.  R.  BURGH, 

Attorneys  for  Appellant 
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(iii) 


JURISDICTION 

The  basis  for  the  jurisdiction  of  the  District  Court  and 
of  this  Court  is  set  forth  in  appellant's  brief. 


QUESTIONS  INVOLVED 

I.  Where  appellant  sold  unregistered  securities  to  resi- 
dents of  several  states  in  violation  of  Section  5(a)  of  the 
Securities  Act  of  1933,  not  being  entitled  to  the  exemption 
therefrom  accorded  to  an  issue  sold  only  to  residents  of  a 
single  state,  and  hence  has  been  enjoined  from  selling  un- 
registered securities  in  interstate  commerce,  or  by  use  of 
the  mails,  except  as  to  securities  or  transactions  exempted 
by  the  Act  from  Section  5  thereof — are  his  sales  of  securities 
of  the  same  issue  subsequent  to  the  decree  by  the  wholly  in- 
trastate use  of  the  mails  in  contempt  of  that  decree? 

II.  May  appellant  collaterally  attack  the  permanent  in- 
junction in  the  course  of  a  contempt  proceeding  by  asserting 
that  Congress  has  no  power  to  regulate  the  intrastate  use  of 
the  mails,  that  Section  5(a)  of  the  Act  is  inapplicable  to 
such  use  of  the  mails,  and  that  Section  18  of  the  Act  grants 
to  the  State  of  Washington  sole  jurisdiction  over  the  sale  of 
securities  in  that  state,  even  though  the  mails  are  used  in 
such  sales?  If  so, -are  these  arguments  valid? 


STATUTE  INVOLVED 

The  pertinent  provisions  of  the  Securities  Act  of  1933 
are  as  follows : 

Section  5(a),  (15  U.S.C.A.  §77e(a))  : 

''Unless  a  registration  statement  is  in  effect  as  to 
a  security,  it  shall  be  unlawful  for  any  person,  directly 
or  indirectly — 

( 1 )   to  make  use  of  any  means  or  instruments 
of  transportation  or  communication  in  interstate 
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commerce  or  of  the  mails  to  sell  or  offer  to  buy  such 
security  through  the  use  or  medium  of  any  pros- 
pectus or  otherwise;  or 

(2)  to  carry  or  cause  to  be  carried  through 
the  mails  or  in  interstate  commerce,  by  any  means 
or  instruments  of  transportation,  any  such  se- 
curity for  the  purpose  of  sale  or  for  delivery  after 
sale/' 

Section  3(a)  (11),  (15U.S.C.A.  §77c(a)  (11))  : 

"Sec.  3(a)  Except  as  hereinafter  expressly  pro- 
vided, the  provisions  of  this  title  shall  not  apply  to  any 
of  the  following  classes  of  securities : 

«     *     *     « 

( 11 )  Any  security  which  is  a  part  of  an  issue  sold 
only  to  persons  resident  within  a  single  State  or  Terri- 
tory, where  the  issuer  of  such  security  is  a  person  resi- 
dent and  doing  business  within,  or,  if  a  corporation, 
incorporated  by  and  doing  business  within,  such  State 
or  Territory/* 

Section  18,  (15  U.S.C.A.  §77r)  : 

"Nothing  in  this  title  shall  affect  the  jurisdiction 
of  the  securities  commission  (or  any  agency  or  office 
performing  like  functions)  of  any  State  or  Territory 
of  the  United  States,  or  the  District  of  Columbia,  over 
any  security  or  any  person." 


COUNTER-STATEMENT  OF  THE  CASE 

On  or  about  January  1,  1940,  appellant,  Paul  John 
Hunt,  who  resides  and  does  business  in  the  State  of  Wash- 
ington, commenced  selling  certain  securities  pertaining  to 
the  assignment  of  oil  and  gas  leases  on  land  located  in 
Yakima  and  Benton  Counties,  Washington,  after  procuring 
a  license  to  sell  securities  from  that  state  in  October,  1939. 
Such  sales  were  effected  by  the  use  of  the  mails  and  the  in- 
struments of  interstate  commerce  and  were  made  not  only 
to  residents  of  the  State  of  Washington  but  also  to  residents 
of  Idaho  and  California  (R.  19) .  No  attempt  was  made  to 
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restrict  such  sales  to  residents  of  the  State  of  Washington. 
At  no  time  were  the  securities  thus  sold  registered  with  the 
Securities  and  Exchange  Commission  as  required  by  Sec- 
tion 5  of  the  Securities  Act  of  1933. 

On  February  18,  1946,  the  Commission  applied  to  the 
District  Court  of  the  United  States  for  the  Western  District 
of  Washington,  Northern  Division,  for  an  injunction  re- 
straining appellant  from  violating  the  provisions  of  Section 
5  of  the  Securities  Act  of  1933  in  the  sale  of  such  securities. 
It  w^as  alleged  in  the  complaint  that  Hunt  was  and  had  been 
using  both  the  mails  and  the  means  and  instruments  of 
transportation  and  communication  in  interstate  commerce 
in  effecting  such  sales  and  in  delivering  the  securities  after 
sale,  in  violation  of  Sections  5(a)  (1)  and  5(a)  (2)  of  the 
Act  because  no  registration  statement  was  in  effect  with 
respect  to  such  securities  (R.  35-38).  Hunt  admitted  the 
allegations  of  the  complaint  and  consented  to  the  entry  of 
a  decree  pursuant  to  which  he  was  enjoined  from : 

"(a)  making  use  of  any  means  or  instruments  of 
transportation  or  communication  in  interstate  com- 
merce, or  of  the  mails,  to  sell  investment  contracts,  cer- 
tificates of  interest  or  participation  in  a  profit-sharing 
agreement,  fractional  undivided  interests  in  oil  or  gas 
rights,  or  interests  or  instruments  commonly  known  as 
securities,  arising  out  of  or  in  connection  with  the 
sale  of  assignments  of  oil  and  gas  leases  on  land  lo- 
cated in  Yakima  or  Benton  Counties,  Washington,  or 
any  other  securities,  through  the  use  or  medium  of  any 
prospectus  or  otherwise ; 

"(b)  carrying  such  securities  or  causing  them  to 
be  carried  through  the  mails  or  in  interstate  commerce, 
by  any  means  or  instruments  of  transportation,  for  the 
purpose  of  sale  or  for  delivery  after  sale ; 

"unless  and  until  a  registration  statement  is  in  effect 
with  the  Securities  and  Exchange  Commission  as  to  such 
securities ;  provided  that  the  foregoing  shall  not  apply 
to  any  security  or  transaction  which  is  exempt  from  the 
provisions  of  Section  5  of  the  Securities  Act  of  1933,  as 
amended.''  (R.  6-8) 


Affixed  to  the  decree  was  the  following  consent  signed 
by  appellant  and  approved  by  his  counsel : 

'The  undersigned  defendant,  Paul  John  Hunt, 
having  read  and  considered  the  provisions  of  the  fore- 
going judgment,  and  admitting  the  jurisdiction  of  the 
;  Court  over  him  and  the  subject  matter  of  this  action, 
and  admitting  the  allegations  contained  in  the  com- 
plaint on  file  in  this  cause,  consents  to  the  entry  of 
this  judgment."    (R.  8) 

Despite  this  decree,  appellant  continued  to  sell  the  iden- 
tical unregistered  securities  to  which  the  complaint  and  de- 
cree related,  using  the  United  States  mails  within  the  State 
of  Washington  to  acknowledge  subscriptions,  to  forward  the 
securities  (R.  9-16),  and  to  solicit  additional  subscriptions 
(R.  46-47). 

The  securities  sold  after  the  entry  of  the  injunctive 
decree  were  identical  in  every  respect  with  those  sold  prior 
to  the  decree,  and  were  component  parts  of  the  same  issue, 
all  of  them  being  sold  as  part  of  the  same  offering,  issue, 
general  plan  of  financing  and  for  a  single  purpose  (R.  20) . 
On  June  4,  1946,  in  response  to  an  application  by  the  Com- 
mission, an  order  to  show  cause  why  Hunt  should  not  be 
held  in  criminal  contempt  for  his  actions  subsequent  to  the 
entry  of  the  injunction  was  granted  (R.  17-18) ,  and  a  hear- 
ing held  (R.  41-60) .  Prior  to  the  hearing,  appellant  signed 
a  stipulation  admitting  the  facts  set  forth  above. 

After  the  hearing,  the  Court  adjudged  Hunt  in  con- 
tempt and  fined  him  $400  (R.  30-32) .  This  appeal  is  taken 
from  that  judgment.^ 

1  The  Securities  and  Exchange  Commission  is  designated 
herein  as  the  '"appellee";  it  is  rather  the  "'relator"  which 
called  the  facts  constituting  the  contempt  to  the  attention  of 
the  court.  James  E.  Newton,  of  counsel  herein,  an  attorney  on 
the  staff  of  the  Commission,  was  appointed  by  the  court  to 
present  the  contempt  case  on  behalf  of  the  court  (R.  2) . 


ARGUMENT 

In  considering  the  issues  here  presented  it  is  impor- 
tant to  keep  in  mind  the  regulatory  pattern  of  the  Securi- 
ties Act  of  1933.-  The  Act  is  designed  to  protect  the  invest- 
ing public.  It  is  primarily  a  disclosure  statute  which  re- 
quires the  seller  to  disclose  pertinent  information  concern- 
ing securities  publicly  offered  and  sold  through  the  mails 
or  in  interstate  commerce,  so  that  investors  may  be  in  a 
position  to  exercise  an  informed  judgment  as  to  such  securi- 
ties. 

Issuers  of  securities  are  required  to  file  a  prescribed 
^'registration  statement''  with  the  Commission  and  to  pro- 
dde  investors  with  a  "prospectus"  containing  certain  of  the 
information  in  the  registration  statement.  Section  5(a)  of 
the  Act  makes  it  unlawful  to  sell  unregistered  securities 
by  the  designated  means;  and  Section  17(a)  deals  with 
fraud  in  the  sale  of  securities.  Under  Section  20(b),  the 
Commission  is  authorized  to  bring  proceedings  to  enjoin 
nolations  and  to  refer  wilful  violations  to  the  Department 
}f  Justice  for  prosecution. 

It  should  be  noted,  moreover,  that  under  the  Act  the 
Commission  does  not  regulate  the  business  of  the  issuer  of 
securities  or  pass  upon  the  merits  of  security  offerings.  The 
3nly  prerequisite  to  registration  is  complete  and  accurate 
disclosure  of  the  facts.  See  Section  23  of  the  Act,  which 
makes  it  unlawful  to  represent,  in  respect  of  a  registered 
security,  that  the  Commission  has  "passed  upon  the  merits 
3f,  or  given  approval  to,  such  security.'' 

Section  5  of  the  Act  flatly  prohibits  the  use  of  the  mails 
Dr  means  of  interstate  commerce  in  the  sale  of  unregistered 
securities.  However,  in  other  portions  of  the  Act  exemptions 
Prom  Section  5  are  provided.  Of  course,  the  conditions  set 

'^  Copies  of  the  Act  and  of  the  Rules  and  Regulations 
idopted  under  it  are  being  filed  herewith  for  the  convenience 
3f  the  Court. 


forth  in  these  exemptive  provisions  must  be  met  if  they  are 
to  be  utilized.  Thus,  a  conditional  exemption  is  provided  in 
Section  3(a)  (11)  for  any  security  which  is  sold  only  to 
persons  resident  within  the  state  in  which  the  issuer  resides 
(or  is  incorporated)  and  does  business.  Section  4(1)  of  the 
Act  provides  an  exemption  from  registration  for  transac- 
tions not  involving  a  "public  offering' '  of  securities. 

Section  3(b)  gives  the  Commission  the  power  to  adopt 
exemptive  rules  in  certain  limited  areas  where  it  is  appro- 
priate in  the  public  interest.  Pursuant  thereto  the  Commis- 
sion has  promulgated  rules  exempting  under  prescribed  con- 
ditions offerings  of  securities  the  aggregate  amount  of  which 
does  not  exceed  $300,000  in  any  twelve-month  period.  See 
Regulation  A  (Rules  220  to  224)  of  the  Rules  and  Regula- 
tions under  the  Act.  This  exemption  is  available  for  certain 
types  of  securities  upon  filing  with  the  Commission  of  cer- 
tain brief  information  as  well  as  copies  of  the  sales  litera- 
ture ;  it  is  generally  not  available  for  oil  and  gas  securities 
because  offerings  of  such  securities  present  unusual  oppor- 
tunities for  fraud.  The  Commission  in  Regulation  B 
(Rules  300-356)  of  the  Rules  and  Regulations  has  adopted 
another  exemption  for  offerings  of  oil  and  gas  securities 
which  do  not  exceed  $100,000,  with  somewhat  different  pro- 
visions as  to  disclosure.  In  general  these  regulations  are 
designed  to  inform  the  Commission  of  the  existence  of 
these  offerings  in  order  that  it  may  safeguard  the  public 
against  fraud.  At  the  same  time  in  view  of  the  nature  of 
the  offerings  it  was  felt  desirable  to  simplify  the  disclosure 
requirements  as  much  as  possible. 

It  thus  will  be  noted  that  compliance  with  the  Act  can 
readily  be  effected  either  by  registering  the  securities  or  by 
conforming  to  the  terms  or  conditions  of  one  of  the  various 
exemptive  provisions  contained  therein.  Appellant  did 
neither. 


I.  APPELLANT'S  SALES  OF  SECURITIES  EF- 
FECTED AFTER  THE  INJUNCTIVE  DECREE  BY 
THE  WHOLLY  INTRASTATE  USE  OF  THE 
MAILS  WERE  IN  CONTEMPT  OF  THAT  DECREE. 

a.  The  Injunction  Entered  on  February  18 y  19J^6y 
Clearly  Included  Within  Its  Prohibitions  Sales  by 
the  Intrastate  Use  of  the  Mails. 

The  bill  of  complaint  filed  by  the  Commission  against 
appellant  sought  to  restrain  him  from  violating  Sections 
5(a)  (1)  and  5(a)  (2)  of  the  Act.  The  request  for  relief 
was  phrased  in  the  language  of  Section  5(a)  of  the  Act,  and 
asked  that  Hunt  be  enjoined  against  both  the  use  of  inter- 
state channels  and  the  use  of  the  mails  in  connection  with 
his  sales  activities.  The  decree,  to  which  Hunt  consented 
and  which  his  counsel  approved,  was  phrased  in  the  identical 
words  used  by  the  Commission  in  its  request  for  relief. 
The  Act,  the  complaint,  and  the  decree  all  refer  to  the  sale 
of  unregistered  securities  by  the  "use  of  any  means  or  in- 
struments of  transportation  or  communication  in  interstate 
commerce  or  of  the  mails  .  .  .''  (emphasis  supplied).  De- 
spite this  clear  and  unmistakable  language,  appellant  has 
chosen  to  read  the  disjunctive  "or"  as  a  conjunctive  "and", 
contending  that  the  decree  is  applicable  only  to  interstate 
commerce,  and  that  the  use  of  the  mails  intrastate  is  not 
included  within  its  scope.^ 

Such  a  construction  would  render  the  words  "or  of  the 
mails"  surplusage,  for  it  is  obvious  that  an  interstate 
mailing  would  be  a  use  of  the  "means  or  instruments  of 

3  Throughout  his  brief,  appellant  urges  a  variety  of  argu- 
ments dealing  with  the  alleged  impropriety  of  the  regulation 
of  the  intrastate  use  of  the  mails.  Since  an  analysis  of  these 
objections  reveals  that  in  substance  they  constitute  a  collateral 
attack  upon  the  original  decree,  we  have  treated  them  infra  at 
pp.  12-15.  If  the  court  should  consider  these  arguments  as  rele- 
vant to  a  consideration  of  the  construction  of  the  decree,  that 
discussion  is  applicable  here. 
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transportation  or  communication  in  interstate  commerce," 
which  is  set  forth  as  the  alternative  prohibition  in  the  de- 
cree. Since  the  decree  specifically  forbids  the  use  of  means 
or  instrumentalities  of  interstate  commerce  in  effecting 
sales  of  securities,  it  is  clear  that  the  contention  of  appellant 
must  be  rejected  if  the  phrase  "or  of  the  mails''  is  to  be 
accorded  any  meaning. 

As  we  have  noted,  the  Act  itself  provides  that  persons 
who  do  not  comply  with  the  provisions  of  Section  5  are  to  be 
deprived  both  of  the  right  to  use  any  means  or  instruments 
of  transportation  or  communication  in  interstate  commerce 
and  of  the  right  to  use  the  mails.  Appellant's  argument  is 
equally  applicable  to  the  words  of  the  Act  and  would  strip 
from  it  the  jurisdiction  which  Congress  exercised  over  the 
mails,  thus  affecting  Sections  5(a),  5(b),  12(2),  17(a), 
and  17(b) ,  all  of  which  deal  with  interstate  commerce  and 
the  mails  in  the  alternative.  Thus,  reference  to  the  Act 
itself  shows  the  complete  lack  of  merit  in  appellant's  con- 
struction.^ 

*  Any  possible  doubt  as  to  the  meaning  of  Section  5(a)  is 
resolved  by  the  legislative  history  of  that  provision.  As  orig- 
inally introduced  it  forbade  "any  person  to  make  use  of  the 
United  States  mails  or  of  any  means  or  instruments  of  trans- 
portation or  communication  to  offer  in  interstate  commerce 
securities  .  .  .  for  sale  or  to  solicit  or  accept  offers  to  buy  such 
securities  in  such  commerce  ...  or  to  carry  or  cause  to  be 
carried  in  interstate  commerce  .  .  .  any  security  .  .  ."  (Em- 
phasis supplied).  H.R.  4314,  73d  Cong.,  1st  Sess.;  S.  875,  73d 
Cong.,  1st  Sess.  When  the  language  was  changed  to  its  present 
form  the  intention  of  Congress  to  enlarge  the  scope  of  the  bill 
to  include  the  intrastate  use  of  the  mails  was  made  patent  by  its 
change  in  the  preamble  to  the  Act.  Thus,  the  original  pre- 
amble, which  stated  the  bill  was  designed  "to  provide  for  the 
furnishing  of  information  and  the  supervision  of  traffic  in 
investment  securities  in  interstate  commerce,"  was  changed  to 
read:  "A  bill  to  provide  full  and  fair  disclosure  of  the  char- 
acter of  securities  sold  in  interstate  and  foreign  commerce  and 
through  the  mails." 

That  the  draftsmen  of  the  latter  bill  recognized  that  the 
provisions  thereof  would  extend  to  sales  consummated  entirely 
within  a  single  state  if  the  mails  were  used  in  that  state,  is 
made  clear  by  the  insertion  therein  of  Section  5  (c) ,  the  present 


Moreovei',  this  interpretation  was  considered  and  re- 
jected by  this  Court  in  Shaw  v.  United  States^  131  F.  2d 
476,  480  (CCA.  9,  1942)  : 

"Appellant  also  contends  that  the  carriage  of  the  securi- 
ties through  the  mails  from  one  point  in  Los  Angeles 
County  to  another  is  not  the  use  of  the  mails  in  violation 
of  the  Securities  and  Exchange  Act.  There  is  no  merit 
in  this  contention.  The  pertinent  portion  of  the  Act 
creating  the  offense  reads  ^to  carry  or  cause  to  be  car- 
ried through  the  mails  or  in  interstate  commerce  .  .  .' 
The  'or'  is  disjunctive  and  the  carriage  through  the 
mails  is  an  element  of  the  offense  even  though  the  car- 
riage be  intrastate.'* 

Accord :  SecuHties  and  Exchange  Commission  v.  Boise  Pe- 
troleum Corp.  (D.  Idaho,  No.  1974,  July  7,  1937,  unre- 
ported) 1  S.E.C  Jud.  Dec.  395.  ^^e  2i\^o  Securities  and  Ex- 
change Commission  v.  Timetru^t,  hic,,  28  F.  Supp.  34  (N.D. 
Calif.  1939)  and  United  States  v.  Alluan,  13  F.  Supp.  289, 
292  (N.D.  Tex.  1936). 

In  view  of  the  plain  words  of  the  decree  framed  in  con- 
formity with  the  language  of  the  statute,  both  of  which 
clearly  apply  to  intrastate  use  of  the  mails  as  well  as  their 
use  interstate,  it  is  evident,  we  submit,  that  the  decree  pro- 
hibited appellant  from  making  use  of  the  mails  in  any  way 
in  selling  unregistered  and  non-exempt  securities,  and  that 
appellant's  activities  subsequent  to  the  decree  were  in  vio- 
lation of  it,  since  the  only  exemption  contended  for,  that  ac- 
corded by  Section  3(a)  (11) ,  is  unavailable,  to  which  ques- 
tion we  now  turn. 


Section  3(a)  (11)  of  the  Act,  which  exempts  wholly  local  issues 
from  registration.  Under  the  original  draft  such  a  provision 
was  of  course  unnecessary  for  only  interstate  commerce  was 
regulated. 
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b.  The  Exemption  from  the  Provisions  of  Section  5  of 
the  Securities  Act  Contained  in  Section  S(a)(ll) 
is  Not  Available  if  Any  Part  of  the  Issue  Involved 
is  Sold  to  Non-Residents, 

Prior  to  the  entry  of  the  injunction  appellant  engaged 
in  the  sale  of  unregistered  securities  to  residents  of  several 
states  by  use  of  the  mails  and  by  use  of  instrumentalities 
of  interstate  commerce.  In  consenting  to  the  injunction 
appellant  acknowledged  the  unavailability  of  any  exemp- 
tion for  these  securities.^  Nevertheless,  and  despite  the  fact 
that  appellant  has  admitted  that  the  securities  sold  prior  to 
the  injunction  and  those  sold  thereafter  were  identical  and 
parts  of  the  same  issue,  and  that  certain  of  the  securities 
comprising  the  issue  were  sold  to  non-residents  of  the  state 
in  which  he  was  doing  business,  he  now  urges  that  the  sales 
since  the  date  of  the  injunction  were  entitled  to  the  exemp- 
tion from  registration  provided  in  Section  3(a)  (11)  of  the 
Act,  which  exempts  "any  security  which  is  part  of  an  issue 
sold  only  to^*  residents  of  a  single  state.  In  so  urging,  appel- 
lant maintains  that  this  exemption  applies  to  any  part  of  an 
"issue"  of  securities  which  is  sold  intrastate,  even  though 
other  portions  of  that  same  issue  are  sold  to  residents  of 
other  states.  The  plain  language  of  the  Act  negatives  such 
a  construction. 

Section  5(a)  of  the  Act  is  sufficiently  broad  to  include 
within  its  scope  all  securities  sold  by  means  of  the  instru- 
mentalities of  interstate  commerce  or  by  any  use  of  the 
mails.  However,  Section  3(a)  (11)  which  was  originally 
Section  5(c),  removes  from  the  operation  of  this  section 
those  security  offerings  which  are  consummated  in  their 
entirety  within  the  state  in  which  the  issuer  is  resident  (or 
incorporated)    and  doing  business.    The  exemption  is  so 

^  The  injunction  provided  that  its  prohibitions  should  not 
apply  **to  any  security  or  transaction  which  is  exempt  from 
the  provisions  of  Section  5  of  the  Securities  Act  of  1933,  as 
amended''  (R.  7). 


11 

worded  as  to  be  available  only  to  a  security  "which  is  a  part 
of  an  issue  sold  only  to  persons  resident  within"  the  state 
in  question.  Once  any  part  of  the  issiie  is  sold  to  a  person 
outside  that  state,  the  status  of  the  offering  as  a  wholly  in- 
trastate issue  disappears  and  the  exemption  becomes  un- 
available for  any  securities  of  that  issue.  See  Shxiw  v. 
United  States,  131  F.  2d,  at  p.  480. 

The  pertinent  language  of  Section  3(a)  (11),  which 
restricts  the  exemption  to  issues  "sold  only  to  persons  resi- 
dent within  a  single  State"  could  not  be  more  unequivocal. 
Moreover,  it  is  manifest  from  the  legislative  history  of  the 
section  that  Congress  clearly  intended  that  when  any  part 
of  a  securities  issue  was  offered  or  sold  to  a  resident  of  a 
state  other  than  that  in  which  the  issuer  was  resident  (or 
incorporated)  and  doing  business,  the  entire  issue  would 
lose  its  local  character,  and  the  exemption  provided  by  Sec- 
tion 3(a)  (11)  would  be  inapplicable.  The  House  Committee 
Report  commented  on  this  section  as  follows : 

"Section  5(c)  [now  section  3(a)  (11)]  also  ex- 
empts sales  within  a  state  of  entire  issues  of  local  is- 
suers." ^   ( Emphasis  supplied. ) 

When  Section  3(a)  (11)  was  adopted  the  House  Committee 
Report  repeated  this  limitation,  stating: 

"The  new  Section  3(a)  (11)  incorporates  the  ex- 
isting Section  5  (c)  of  the  Act  and  further  makes  clear 
that  the  exemption  is  not  limited  to  the  use  of  the  mails, 
if  sales  in  the  course  of  the  distribution  of  the  issue  are 
limited  to  residents  within  a  single  state  or  territory."  '^ 
(Emphasis  supplied.) 

6  H.R.  85,  73d  Cong.,  1st  Sess.,  p.  7. 

^H.R.  1838,  73d  Cong.,  2d  Sess.,  pp.  40-41.  Section  5(c) 
exempted  sales  of  such  securities  from  only  those  provisions  of 
Section  5  of  the  Act  which  related  to  the  use  of  the  mails.  It 
gave  no  exemption  from  provisions  relating  to  the  use  of  any 
means  or  instruments  of  transportation  or  communication  in 
interstate  commerce.  In  replacing  Section  5(c)  with  Section 
3(a)  (11)  Congress  made  it  clear  that  where  its  terms  and 
conditions  were  complied  with  the  exemption  would  apply  to 
all  of  the  provisions  of  Section  5  including  the  use  of  interstate 
channels. 
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Therefore,  in  view  of  the  plain  language  used  and  of 
the  legislative  history  of  Section  3(a)  (11),  it  is  apparent 
that  the  exemption  provided  by  that  section  is  not  available 
if  any  part  of  the  issue  is  sold  outside  the  state  in  which  the 
issuer  is  resident  (or  incorporated)  and  doing  business.^ 
By  stipulation  it  is  conceded  that  the  issuer,  appellant 
herein,  was  doing  business  in  the  State  of  Washington;  that, 
some  sales  were  made  to  residents  of  other  states;  and  all 
sales  were  of  securities  which  were  parts  of  a  single  issue. 
Thus,  the  exemption  provided  by  Section  3  (a)  (11)  is  clearly 
unavailable  to  appellant. 

The  District  Court  considered  all  of  the  facts  as  to 
appellant^s  activities  both  before  and  after  the  decree,  the 
circumstances  under  which  the  decree  was  entered  and  also 
the  suggestion  that  appellant  in  conducting  his  sales  activi- 
ties since  the  entry  of  the  injunctive  decree  had  acted  in  re- 
liance upon  advice  of  counsel.  It  is  clear  that  the  Court's 
conclusion  that  appellant  knowingly  and  intentionally  vio- 
lated the  injunctive  decree  of  February  18,  1946  was  amply 
supported  by  the  record. 

II.  APPELLANT  MAY  NOT  ATTACK  THE  VALIDITY 
OF  THE  INJUNCTION  IN  THIS  ACTION. 

As  we  have  demonstrated,  the  injunction  clearly  pro- 
hibited appellant  from  using  the  mails  in  selling  unregis- 
tered securities.  Notwithstanding  that  appellant  consented 
to  the  entry  of  this  injunctive  decree,  he  now  for  the  first 
time  seeks  to  question  its  validity.  He  asserts  that  the  Con- 
gress has  no  power  to  regulate  the  use  of  the  mails  in  con- 
nection with  a  wholly  intrastate  business ;  that  Section  5  of 

^  The  burden  of  establishing  that  a  person  is  within  a  class 
excepted  from  the  disclosure  requirements  of  the  Act,  as  this 
Court  has  held,  is  upon  the  person  asserting  the  exemption. 
S.E.C,  v.  Sunbeam  Gold  Mines  Co.,  95  F.  2d  699  (CCA.  9, 
1938)  ;  Edwards  v.  United  States,  113  F.  2d  286,  289  (CCA. 
10,  1940)  rev'd  on  other  grounds,  312  U.S.  473,  although  sus- 
tained on  this  point  (at  p.  483). 
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the  Act  does  not  encompass  transactions  involving  the  intra- 
state use  of  the  mails;  and  that  Section  18  of  the  Act  pro- 
hibits the  court  from  restraining  the  intrastate  use  of  the 
mails.  All  of  these  arguments  constitute  attempts  to  estab- 
lish the  impropriety  and  invalidity  of  the  original  decree 
enjoining  appellant.  As  such,  they  may  not  be  urged  upon 
appeal  from  a  judgment  for  contempt  of  that  decree.  West- 
ern Fruit  GroiverSy  Inc.  v.  Gotfried,  136  F.  2d  98,  100 
(CCA.  9, 1943)  ;  Clarke  v.  Federal  Trade  Commission,  128 
F.  2d  542,  543  (CCA.  9, 1942)  ;  E.  Ingrahamv.  Germanow, 
4  F.  2d  1002,  1003  (CCA.  2,  1925) .  Only  by  direct  appeal 
may  the  propriety  of  the  injunction  be  tested. 

Thus,  the  Supreme  Court,  in  Howat  v.  Kansas,  258 
U.  S.  181,  189-190,  stated: 

"An  injunction  duly  issuing  out  of  a  court  of  gen- 
eral jurisdiction  with  equity  powers  upon  pleadings 
properly  invoking  its  action,  and  served  upon  persons 
made  parties  therein  and  within  the  jurisdiction,  must 
be  obeyed  by  them  however  erroneous  the  action  of  the 
court  may  be,  even  if  the  error  be  in  the  assumption  of 
the  validity  of  a  seeming  but  void  law  going  to  the 
merits  of  the  case.  It  is  for  the  court  of  first  instance 
to  determine  the  question  of  the  validity  of  the  law,  and 
until  its  decision  is  reversed  for  error  by  orderly 
review,  either  by  itself  or  by  a  higher  court,  its  orders 
based  on  its  decision  is  contempt  of  its  lawful  authority, 
to  be  punished." 

In  any  event  we  regard  the  objections  to  the  original 
injunctive  decree  now  urged  by  appellant  as  being  without 
merit.  Insofar  as  appellant  questions  the  power  of  Congress 
to  forbid  the  use  of  the  mails  intrastate,  his  position  clearly 
is  untenable.  We  submit  that  there  can  no  longer  be  any 
question  as  to  the  power  of  Congress  to  forbid  the  use  of 
the  mails  for  purposes  which  it  deems  contrary  to  public 
policy,  even  though  the  activity  affected  may  be  confined 
to  a  single  state.^ 

'•"  Ex  parte  Jackson,  96  U.S.  727;  In  re  Rapier,  143  U.S. 
110.  Public  Clearing  House  v.  Coyne,  194  U.S.  497;  Grimm  v. 
United  States,  156  U.S.  604 ;  Lewis  Publishing  Co.  v.  Morgan, 
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Appellant  also  contends  that  Section  5(a)  of  the  Act 
is  not  applicable  where  the  only  use  of  the  mails  is  intra- 
state. We  already  have  discussed  this  question  in  connection 
with  our  analysis  of  the  injunctive  decree,  which  follows 
the  language  used  in  Section  5(a) /^  We  believe  that  dis- 
cussion fully  answers  this  contention. 

Finally,  appellant  advances  the  theory  that  the  license 
to  do  business  which  he  obtained  from  the  State  of  Washing- 
ton vested  him  with  the  right  to  conduct  an  intrastate 
business  and  to  use  the  mails  intrastate  in  furtherance  of 
that  business,  regardless  of  the  restrictions  upon  that  right 
contained  in  the  Securities  Act.  He  bases  this  contention 
upon  Section  18  of  the  Act,  which  provides : 

"Nothing  in  this  title  shall  affect  the  jurisdiction 
of  the  Securities  Commission  (or  any  agency  or  office 
performing  like  function)  of  any  State  or  Territory  of 
the  United  States,  or  the  District  of  Columbia,  over 
any  security  or  any  person.'' 

It  appears  that  Section  18  was  enacted  in  order  to 
preserve  the  jurisdiction  of  state  security  commissions  over 
transactions  within  their  borders,^^  and  not  to  limit  the 
jurisdiction  of  the  federal  regulatory  body.  By  enacting 
Section  18  Congress  indicated  that  concurrent  jurisdiction 
might  be  exercised  over  certain  activities,  but  there  is  no 
indication  there,  or  in  any  other  portion  of  the  Act,  that 
Congress  sought  to  withdraw  from  federal  regulation  so 
important  an  area  as  that  which  embraces  the  sale  of 
securities  intrastate  through  use  of  the  mails.  Appellant's 
claim  of  sanctuary  under  Section  18  was  also  suggested  by 
the  defendant  in  S,E.C.  v.  Timetrusty  Inc.,  et  at.,  28  F.  Supp. 
34  (N.D.  Calif.,  1939),  an  action  under  Section  17  of  the 
Act.  There  the  court,  in  rejecting  this  claim,  stated  (at 
p.  41)  : 

299  U.S.  288;  Badders  v.  United  States,  240  U.S.  391,  393; 
Electric  Bond  &  Share  Co.  v.  S.E.C.,  92  F.  2d  580,  583  (CCA. 
2,  1931),  affirmed  303  U.S.  419. 

^^  Supra  pp.  7  to  9. 

11  See  H.R.  85,  73d  Cong.,  1st  Sess.,  pp.  10-11. 
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*There  is  no  merit  in  the  contention.  The  most 
that  can  be  said  for  the  section  is  that  it  probably 
gives  concurrent  jurisdiction  to  the  Securities  and  Ex- 
change Commission  and  the  State  authorities/' 

The  objections  urged  by  appellant,  therefore,  whether 
considered  as  a  collateral  attack  upon  the  injunctive  decree 
or  upon  any  other  basis,  must  fall  in  view  of  the  authorities 
heretofore  cited  as  well  as  the  plain  language  of  the  Act. 

CONCLUSION 

For  the  reasons  stated,  it  is  apparent  that  appellant 
violated  the  injunctive  decree  of  February  18, 1946  and  was 
properly  held  in  contempt  thereof.  Accordingly,  the  deci- 
sion of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Roger  S.  Foster, 
Solicitor, 

Robert  S.  Rubin, 

Associate  Solicitor^ 

Mliton  p.  Kroll, 
Special  Assistanty 

Myer  Feldman, 
Attorneyy 

Securities   and   Exchange   Commission, 
18th  and  Locust  Streets, 

Philadelphia  3,  Pa. 
Of  Counsel 

James  E.  Newton, 

Securities  and  Exchange  Commission, 
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A  perusal  of  Appellee's  «ins\vering  brief  discloses  the 
grounds  upon  which  it  declares  that  the  conviction  and 
fining  of  Appellant  should  be  sustained.  The  points 
depended  on  are  as  follows : 


1st.  Are  Appellant's  sales  of  securities  of  the  same 
issue  subsequent  to  the  decree  by  wholly  intrastate  use 
of  the  mails  in  contempt  of  that  decree? 

2nd.  May  Appellant  collaterally  attack  the  perma- 
nent injunction  in  the  course  of  a  contempt  proceeding? 

In  support  of  question  number  one,  Appellee  cites 
numerous  excerpts  from  the  wSecurities  Act  of  1933 
and  seems  quite  content  with  the  conclusion  that  said 
Act  was  promulgated,  not  only  to  be  applied  to  inter- 
state business,  but  also  to  intrastate  commerce  in  its 
fullest  and  deepest  meaning. 

Having  fully  convinced  itself  thusly  as  to  the  status 
of  interstate  and  intrastate  commerce,  it  blandly  and, 
seemingly,  unconscious  of  its  purport,  quotes  and  adopts 
the  following: 

''Nothing  in  this  title  shall  affect  the  jurisdiction  of 
the  securities  commission  (or  any  agency  or  office  per- 
forming like  functions)  of  any  State  or  Territory  of 
the  United  States,  or  the  District  of  Columbia,  over 
any  security  or  any  person.'' 

Sec.  18,  15  U.  S.  C  A.  Sec.  77  r. 


In  the  face  of  this  unequivocal  provision  we  ask  the 
question— Does  the  fact  of  inirsuing  intrastate  com- 
merce place  one  in  contempt  of  an  order  prohibiting 
participation  in  interstate  commerce.  We  respectfully 
submit  that  it  does  not. 

For  answer  to  question  number  two  we  admit  that  a 

party  cannot  collaterly  attack  a  permanent  injunction 
in  the  course  of  a  contempt  proceeding.  This  rule  is 
supported  by  common  sense.  However,  it  must  also 
be  APPLIED  by  a  rule  of  common  sense  and  legality. 

Appellee  does  not  question  the  validity  of  the  injunc- 
tion when  applied  to  interstate  commerce.  Nowhere 
in  the  record  can  any  such  an  intimation  be  found.  This 
appeal  is  not  based  upon  any  question  as  to  the  validity 
of  the  injunction  but  is  based  upon  its  illegal  applica- 
tion and  it  is  from  this  illegal  application  that  appel- 
lant appeals. 

From  the  injunction  appellant  had  no  right  nor  in- 
clination to  appeal;  but  from  an  erroneous  and  illegal 
application  of  the  injunction  appellee  has  the  right  to 
appeal  and  did  api)eal  at  the  earliest  opportunity. 


That  the  injunction  was  ambiguous  the  Court  re- 
marked in  its  Oral  Decision: 

'^I  think  the  decree  coukl  have  been  a  bit  plainer  than 
it  was,  that  is  the  decree  of  February  18,  1946.'^ 

Printed  Record,  Page  26. 

This  shows  that  this  appeal  is  in  no  way  allied  to 
the  injunction  itself  but  rests  exclusively  in  the  con- 
struction and  application  of  the  same,  a  matter  in  which 
Appellant  has  a  right  of  appeal. 

In  Appellee's  COUNTER-STATEMENT  OF  THE 
FACTS  it  very  adroitly  seeks  to  convey  the  impres- 
sion that  Appellant  was  wilfully  and  maliciously  in- 
vading" the  zone  of  interstate  commerce  per.  se.,  and 
in  a  wholesale  manner. 

This  impression  is  quite  erroneous,  for  as  said  by 
the  Court  in  its  Oral  Decision: 

** However,  I  am  satisfied  that  in  imposing  the  sen- 
tence the  Court  should  consider  his  (Appellant's)  good 
faith  and  the  good  faith  of  his  counsel." 

Printed  record,  page  26. 
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On  page  7  of  said  brief  under  the  heading  of  *'AP- 
PELLANT'S  SALES  OF  SECURITIES  EFFECT- 
ED AFTER  THE  INJUNCTIVE  DECREE  BY 
THE  WHOLLY  INTRASTATE  USE  OF  THE 
MAILS  WERE  IN  CONTEMPT  OF  THAT  DE- 
CREE", and  in  support  of  this  conclusion  states  on 
the  same  page:  'The  Act,  the  complaint,  and  the  de- 
cree all  refer  to  the  sale  of  unregistered  securities  by 
the  use  of  any  means  or  instruments  of  transportation 
or  of  the  mails  *  *  *"  (emphasis  supplied).  And  then 
goes  on  to  remark: 

''Despite  this  clear  and  unmistakable  language,  ap- 
pellant has  chosen  to  read  the  disjunctive  'or'  as  a  con- 
junctive 'and',  contending  that  the  decree  is  applicable 
only  to  interstate  commerce,  and  that  the  use  of  the 
mails  intrastate  is  not  included  within  its  scope." 

Appellee  holds  that  the  distinction  between  the  dis- 
junctive or  and  the  conjunctive  and  is  of  the  utmost 
importance,  in  fact  decisive  of  the  case  at  bar,  and  with 
this  important  distinction  in  mind  charges  that  Appel- 
lant seeks  to  substitute  and  for  or. 

A  reference  to  the  facts  will  elucidate  this  problem. 
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The  injunction  issued  on  February  18th,  1946,  is 
based  upon  the  provisions  of  Sec.  5  (a)  of  both  the 
original  Act,  and  said  Act  as  amended.  Throughout 
said  section  the  disjunctive  "or"  is  used,  while  in  the 
title  to  each  of  said  Acts,  the  conjunctive  ''and''  is  used. 

This  being  true  the  questioii  as  to  what  is  the  proper 
construction  to  be  placed  on  such  a  condition  arises, 
and  what  was  the  intent  of  Congress. 

This  rule  is  clearly  announced  as  follows: 

^*Where,  however,  an  error  is  such  that  one  reading 
the  title  might  be  misled  thereby,  the  title  is  insufficient; 
and  a  court  cannot,  under  the  guise  of  disregarding 
surplusage,  reject  a  part  of  the  title  of  an  Act  for  the 
purpose  of  saving  the  Act,  nor,  on  the  other  hand,  can 
it  supply  omitted  words  in  order  to  make  the  title  con- 
form to  the  body  of  the  Act. 

''Since  a  constitutional  requirement  that  the  subject 
of  a  statute  be  expressed  in  its  title  is  generally  re- 
garded as  mandatory,  the  title  is  an  essential  part  of 
an  act,  and  the  subject  expressed  in  the  title  fixes  the 
limit  of  the  valid  scope  of  the  act. 

''The  provisions  of  an  Act  must  correspond  with  the 
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subject  expressed  in  its  title;  so  nothing  can  validly  be 
included  in  the  body  of  a  statute  which  is  not  expressed 
in  or  covered  by  the  title,  and  all  parts  of  an  Act  which 
are  not  within  its  title  are  unconstitutional  and  void/' 

59  C.  J.,  page  811,  Sees.  392-393. 

Observing  the  foregoing  universal  rule  and  apply- 
ing it  to  the  case  at  bar  and  in  the  eloquent  language 
of  Appellee,  slightly  paraphrased,  we  find  that: 

The  Act,  the  complaint,  and  the  decree  all  refer  to 
the  sale  of  unregistered  securities  by  the  use  of  any 
means  'o/  instruments  of  transportation  'or  communi- 
cation in  interstate  commerce  'or  of  the  mails  *  *  * 
(emphasis  supplied)  yet,  despite  the  clear  and  unmistak- 
able language  (of  the  above  rule  of  law)  Appellee  has 
chosen  to  read  the  conjunctive  'and'  as  the  disjunctive 
'or\  contending  that  the  decree  is  applicable  to  both 
interstate  and  intrastate  commerce,  and  that  the  use 
of  the  mails  intrastate  is  included  within  its  scope. 

The  title  to  the  SECURITIES  ACT  OF  1933,  both 
in  the  original  and  as  amended  reads : 


AN  ACT 

*'To  provide  full  and  fair  disclosure  of  the  character 
of  securities  sold  in  interstate  and  foreign  commerce 
ajid  through  the  mails,  and  to  prevent  frauds  in  the  sale 
thereof,  and  for  other  purposes." 

This  Act  calls  attention  to:  "The  character  of  securi- 
ties sold  in  interstate  and  foreign  commerce  and  through 
the  mails." 

It  does  not  in  any  way  delineate  any  securities,  or 
when  or  where  this  "through  the  mails"  is  to  apply; 
and  the  only  lucid  conclusion  is  that  it  applies  to  securi- 
ties sold  in  interstate  and  foreign  commerce  through 
the  mails. 

It  is  unreasonable  to  conclude  that  the  Act,  in  any 
way,  includes  the  legal  sale  of  local,  intrastate  securi- 
ties sold  "through  the  mails."  If  it  means  that,  it  should 
have  said  so,  and  inasmuch  as  it  does  not  do  so,  this 
explanation  cannot  be  supplied  by  any  extraneous  course 
of  reasoning. 

We  most  respectfully  maintain  that  Appellant  in  con- 
tinuing  the   sale   of   securities    in    intrastate  commerce 
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was  in  no  way  in  contempt  of  the  injunction  issued  on 
the  18th  day  of  February,  1946,  and  the  decision  of 
the  lower  Court  should  be  reversed. 

Respectfully  submitted, 

Lewie  Williams, 
Fred'k  R.  Burch, 

Attorneys  for  Appellant. 
Address : 

608  Fourth  and  Cherry  Bldg. 

Seattle  4,  Washington 
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2  Paul  A.  Porter  vs. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

Civil  Action  No.  1446 

CHESTER  BOWLES,   Administrator, 
Office  of  Price  Administration, 

Plaintiff, 
vs. 

DOROTHY  HANSCOM  and  R.  C.  HANSCOM, 
d.  b.  a.  DOROTHY  HANSCOM 'S,  a  co-part- 
nership, 

Defendant. 

COMPLAINT  FOR  TREBLE  DAMAGES 

Comes  now  the  plaintiff,  above-named,  and  for 
cause  of  action  against  defendants  above  named, 
alleges : 

1.  That  the  Office  of  Price  Administration  is  an 
agency  of  the  Government  of  the  L^nited  States  of 
America,  created  by  the  provisions  of  Section  201 
(a)  of  the  Emergency  Price  Control  Act  of  1942 
(U.  S.  C.  A.  901),  as  amended  (r)6  Stat.  23,  765, 
57  Stat.  566,  P.  L.  108,  79tli  Congress,  First  Ses- 
sion), hereinafter  referred  to  as  the  ^' Price  Con- 
trol Act'',  and  that  Chester  Bowles,  plaintiff*  herein, 
is  a  duly  appointed,  qualified  and  acting  admiiiis- 
trator  thereof. 

2.  That  jurisdiction  of  this  cause  of  action  is 
conferred  upon  the  above  entitled  court  ))y  the 
provisions  of  Section  205(c)   of  the  Price  Control 
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Act,  and  that  said  defendants  now  are,  and  have 
been,  at  all  times,  hereinafter  mentioned  engaged 
in  the  business  of  buying  and  selling  commodities 
subject  to  Revised  Maximum  Price  Regulation  330 
(9  Fed.  Reg.  11350;  10  Fed.  Reg.  331,  10  Fed.  Reg. 
99G0)  hereinafter  called  ^'R.M.P.R.  330",  which 
was  issued  pursuant  to  Section  2(a),  Section  202 
(b),  and  Section  201(d)  of  said  Price  Control  Act 
with  their  principal  place  of  business  in  King 
County  wdthin  the  jurisdiction  of  this  court. 

3.  That  the  defendants  have  engaged  in  acts 
and  practices  hereinafter  set  forth  which  consti- 
tute a  violation  [2*]  of  Section  4(a)  of  the  said 
Price  Control  Act  in  that  they  have  violated 
R.M.P.R.  330,  as  amended,  and  that,  therefore, 
pursuant  to  Section  205(e)  of  said  Price  Control 
Act,  the  Administrator  brings  this  suit  for  treble 
damages. 

4.  That,  at  all  times,  from  September  18,  1944, 
to  and  including  January  1,  1946,  said  R.M.P.R. 
330  had  been  and  was  in  full  force  and  effect  estab- 
lishing the  maximum  prices  that  could  be  charged 
for  Women's,  Girls',  Children's  and  Toddlers'  out- 
erwear garments. 

5.  That  defendants  have  made  sales  to  purch- 
asers for  use  or  consumption  other  than  in  the 
course  of  trade  or  business  of  commodities  subject 
to  R.M.P.R.  330  at  prices  in  excess  of  the  maxi- 
mum prices  established  by  R.M.P.R.  330,  as 
amended.  That  said  sales  were  made  more  than 
thirty  days  prior  to  the  filing  of  this  complaint. 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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Wherefore,  plaintiff,  prays  the  court  for: 

1.  Judgment  in  favor  of  the  plaintiff  and 
against  the  defendants  for  three  times  the  amount 
by  which  the  prices  charged  by  the  defendants  for 
said  garments  exceeded  the  maximum  prices  al- 
lowed for  said  garments  under  R.M.P.R.  330. 

2.  And  for  such  other  and  further  relief  as  the 
court  may  deem  just  and  equitable  in  the  premises. 

/s/    FREDERICK  W.  POST 

Apparel   Enforcement   Attor- 
ney. 

/s/    DANIEL  M.  REAUGH 

District    Enforcement    Attor- 
ney. 
Attorneys  for  Plaintiff 

[Endorsed] :     Filed  Jan.  22,  1946.  [3] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendants,  Dorothy  Hanscom 
and  R.  C.  Hanscom,  d.b.a.  Dorothy  Hanscom 's,  and 
for  answer  to  the  complaint  herein  admit,  deny 
and  allege  as  follows: 

I. 

Referring  to  paragraphs  2,  3,  4  and  5  of  the 
complaint  herein,  defendants  deny  eacli  and  every 
allegation  therein  contained  save  and  except  such 
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allegations    contained    therein    as    are    hereinafter 
specifically  admitted. 

As  a  further  answer  and  affirmative  defense,  de- 
fendants make  the  following  allegations: 

I. 

That  during  the  month  of  December,  1943,  de- 
fendants commenced  doing  business  as  retailers  of 
misses'  and  women's  clothing  in  the  City  of  Seat- 
tle, King  County,  Washington;  that  prior  to  the 
commencement  of  business  defendant  Dorothy 
Hanscom  called  in  person  on  several  occasions  at 
the  Seattle  Office  of  Price  Administration,  and  by 
that  office  she  was  instructed  to  use  the  pricing 
charts  of  Bests,  Inc.,  of  Seattle,  as  the  pricing 
charts  of  Dorothy  Hanscom 's  under  Maximum 
Price  Regulation  330,  which  was  then  the  regula- 
tion controlling  the  establishment  of  pricing  charts 
by  defendants. 

II. 

That  in  compliance  with  said  instructions  of 
said  Office  of  Price  Administration,  defendant  Dor- 
othy Hanscom  obtained  pricing  charts  from  Bests, 
Inc.,  of  Seattle,  covering  the  various  categories  of 
merchandise  which  it  was  intended  to  deal  in  in 
the  establishment  of  Dorothy  Hanscom 's,  and  these 
pricing  charts  were  adopted  by  Dorothy  Hanscom 's 
[4]  as  that  establishment's  pricing  charts  under 
Maximum  Price  Regulation  330. 

III. 

That   thereafter  and  during  the   month   of  De- 
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cember,  1943,  Dorothy  Hanscom's  commenced  do- 
ing business,  and  in  the  course  of  transacting  said 
business  sold  many  items  of  merchandise  at  prices 
lower  than  the  ceilings  fixed  by  the  pricing  charts 
which  had  been  adopted  as  hereinabove  stated  and 
that  at  no  time  did  said  Dorothy  Hanscom's  make 
sales  at  prices  higher  than  the  ceilings  fixed  by 
the  charts  which  had  been  adopted  by  defendants 
as  hereinabove  stated. 

IV. 

That  this  course  of  business  continued  until  Sep- 
tember, 1944;  that  on  or  about  September  15,  1944, 
defendants  received  the  following  communication 
from  the  Seattle  Office  of  Price  Administration 
under  the  mimeographed  signature  of  Reed  C. 
Mills,  District  Price  Executive,  by  Ruth  Sollie, 
Apparel  Section: 

^^  September  14,  1944 

^'To  All  Dealers  in  Women's,   Misses'  and   Chil- 
dren's Outerwear  Garments: 

^^  Revised  Maximum  Price  Regulation  No.  330, 
which  governs  the  maximum  prices  to  be  charged 
for  women's,  children's  and  misses'  outerwear  gar- 
ments, has  just  been  issued  and  is  effective  Sep- 
tember 18,  1944. 

*' According  to  this  revised  Regulation,  it  is 
necessary  that  you  file  two  signed  copies  of  the 
pricing  chart,  which  you  have  previously  prepared 
in  conformance  with  Maximum  Price  Regulation 
No.  330,  with  the  District  Office  of  the  Office  of 
Price  Administration,  3312  White  I3nilding,  Seat- 
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tie,  Washington,  by  October  15,  1944.  You  must 
keep  a  copy  of  the  pricing  chart  for  your  own  use. 
On  and  after  November  15,  1944,  you  may  not  sell 
anj'  garments  subject  to  this  Regulation  unless  you 
have  received  an  acknowledgment  from  the  OPA 
of  the  filing  of  your  pricing  chart. 

^^A  copy  of  this  revised  Regulation  will  be  sent 
to  you  by  your  local  OPA  Board  as  soon  as  they 
receive  their  supply."  [5] 

That  thereafter  on  or  about  October  8,  1944,  de- 
fendants received  from  the  Seattle  Office  of  Price 
Administration  over  the  mimeographed  signature 
of  Reed  C.  Mills,  District  Price  Executive,  by  Ruth 
Sollie,  Aj^parel  Section,  the  following  communica- 
tion: 

''Second  Notice  October  7,  1944 

''To  All  Dealers  in  Women's,   Misses'  and   Chil- 
dren's Outerwear  Garments: 

"Revised  Maximum  Price  Regulation  No.  330, 
which  governs  the  maximum  prices  to  be  charged 
for  women's,  children's  and  misses'  outerwear  gar- 
ments, has  just  been  issued  and  is  effective  Sep- 
tember 18,  1944. 

"According  to  this  revised  Regulation,  it  is  neces- 
sary that  you  file  two  signed  copies  of  the  pricing 
chart,  which  you  have  previously  prepared  in  con- 
formance with  Maximum  Price  Regulation  No.  330, 
with  the  District  Office  of  the  Office  of  Price  Ad- 
ministration, 3312  White  Building,  Seattle,  Wash- 
ington, by  October  15,  1944.  You  must  keep  a  copy 
of  the  pricing  chart  for  your  own  use.     On  and 
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after  November  15,  1944,  you  may  not  sell  any  gar- 
ments subject  to  this  Regulation  unless  you  have 
received  an  acknowledgment  from  the  OPA  of  the 
filing  of  your  pricing  chart. 

'^A  copy  of  this  revised  Regulation  will  be  sent 
to  you  by  your  local  OPA  Board  as  soon  as  they 
receive  their  supply/' 

That  said  Reed  C.  Mills  and  said  Ruth  Sollie 
were  duly  authorized  and  empowered  representa- 
tives of  plaintiff  and  were  acting  within  the  scope 
of  their  authority  in  sending  these  communica- 
tions to  defendants. 

V. 

That  on  or  about  October  12,  1944,  defendants 
filed  with  the  Office  of  Price  Administration  at 
Seattle  all  of  the  pricing  charts  of  Bests,  Inc., 
.which  defendants  Hanscom  had  adopted  as  here- 
inabove described,  and  which  defendants  had  been 
using  as  their  pricing  charts  continuously  from 
the  time  thev  commenced  business  in  December, 
1943;  that  under  date  of  October  14,  1944,  the 
Seattle  Office  of  Price  Administration  [6]  r.ek- 
nowledged  receipt  of  the  defendants'  charts  in  the 
following  communication : 

October  14,  1944 
^*  Dorothy  Hanscom 's 
423  Universitv  St. 
Seattle,  Washington 

Dear  Miss  Hanscom: 

"We  hereby  acknowledge  the  receipt  of  two 
copies  of  the  i)ricing  chart  which  you  have  filed 
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under  Section  3  of  Revised  Maximum  Price  Regu- 
lation No.  330. 

^'This  acknowledgment  is  not  to  be  considered 
as  an  approval  of  the  factual  or  mathematical  ac- 
curacy of  the  information  on  the  pricing  chart. 
Even  though  you  have  filed  these  figures,  if  they 
are  incorrect,  you  are  not  permitted  to  take  a 
higher  percentage  markup  than  that  authorized 
by  Revised  Maximum  Price  Regulation  No.  330. 
However,  if  you  find  that  your  pricing  chart  is 
incorrect,  you  may  file  an  amended  pricing  chart 
setting  forth  the  inaccuracies. 

^'If  you  file  an  amended  pricing  chart,  you  are 
not  permitted  to  take  a  higher  percentage  markup 
than  that  previously  reported,  or  permitted  under 
Revised  Maximum  Price  Regulation  No.  330, 
whichever  is  lower,  until  you  have  received  an 
acknowledgment  from  this  office  of  the  receipt 
of  the  amended  pricing  chart.'' 

VI. 

That  at  no  time  prior  to  and  including  October 
15,  1944,  was  a  copy  of  Revised  Maximum  Price 
Regulation  330  available  to  defendants. 

VII. 

That  after  defendants  filed  their  pricing  charts 
with  the  Seattle  Office  of  Price  Administration  dur- 
ing the  month  of  October,  1944,  defendants,  having 
literally  complied  with  the  directions  contained  in 
the  communications  from  the  Office  of  Price  Ad- 
ministration dated  September  14,  1944,  and  Octo- 
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be-r  7,  1944,  and  having  no  reason  to  question  the 
factual  or  mathematical  accuracy  of  the  informa- 
tion contained  in  the  pricing  charts  so  filed,  as- 
sumed and  continued  to  assume  mitil  November, 
1945,  that  they  had  complied  with  all  of  the  regu- 
lations [7]  of  the  Office  of  Price  Administration 
which  affected  their  business;  that  everything  done 
by  defendants  as  described  herein  was  done  in  good 
faith  pursuant  to  the  orders  communicated  to  de- 
fendants by  the  Office  of  Price  Administration  in 
the  communications  set  forth  in  paragraph  IV 
hereof. 

VIII. 
That  on  November  26,  1945,  the  Seattle  Office  of 
Price  Administration  advised  the  defendants  that 
the  charts  which  defendants  had  filed  in  response 
to  the  communications  addressed  to  defendants  by 
the  Seattle  Office  of  Price  Administration  on  Sep- 
tember 14,  1944,  and  October  7,  1944,  were  errone- 
ously compiled  and  did  not  meet  the  requirements 
of  Revised  Maximum  Price  Regulation  330;  this 
communication  further  advised  defendants  that  un- 
der Revised  Maximum  Price  Regulation  330  de- 
fendants should  not  have  filed  tlic  pricing  chaits 
which  Ihe  Seattle  Office  of  Price  Administration 
ordered  defendants  to  file  on  Sex'>tember  14,  1944, 
and  October  7,  1944,  but  that  defendants  should 
have  filed  a  base  period  pricing  chart  ])ased  on 
deliveries  by  defendants  of  garments  duT'inp;  the 
firat  four  months  immediately  following  the  first 
delivery  of  garments  by  defendants;  this  communi- 
cation furthoi'  reouested  defendants  to  su])mit  an 
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amended  pricing  chart  nnder  Revised  Maximum 
Price  Regulation  330;  that  defendants  promptly 
complied  with  this  request. 

IX. 

That  because  of  the  fact  that  during  the  four 
months  immediately  following  the  first  delivery  of 
garments  by  defendants  in  December,  1943,  de- 
fendants actually  sold  some  garments  at  prices 
lower  than  the  ceilings  established  by  the  pricing 
charts  which  had  been  adopted  by  defendants  as  de- 
scribed in  paragraph  II  hereof,  the  compilation 
of  defendants'  amended  pricing  chart,  as  requested 
by  the  Seattle  Office  of  [8]  Price  Administration 
on  November  26,  1945,  and  the  application  of  that 
amended  pricing  chart  to  sales  and  deliveries  made 
by  defendants  Hanscom  during  the  period  begin- 
ning January  22,  1945,  and  continuing  to  the  pres- 
ent time  showed  that,  according  to  this  amended 
pricing  chart  defendants  had  made  sales  in  the 
course  of  their  trade  and  business  at  prices  in 
excess  of  the  maximum  prices  established  by  Re- 
vised Maximum  Price  Regulation  330  as  amended; 
that  the  total  amount  of  all  of  said  overcharges 
was  Seven  Hundred  Fourteen  and  01/100  Dollars 
($714.01). 

X. 

That  it  is  the  position  of  the  defendants  that, 
because  every  act  done  by  defendants  herein  was 
done  in  good  faith  and  pursuant  to  express  orders 
of  the  Seattle  Office  of  Price  Administration  and 
with  no  intent  or  desire  to  violate  any  ju'ovision 
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of  the  applicable  law  or  of  any  regulation,  order, 
price  schedule,  requirement  or  agreement  there- 
under, plaintiff  herein  is  estopped  from  prosecut- 
ing this  action  and  that  defendants  are  entitled  to 
have  the  complaint  herein  dismissed  with  preju- 
dice. 

Wherefore,  having  fully  answered  the  complaint 
of  the  plaintiff  herein,  defendants  pray  that  said 
complaint  be  dismissed  with  prejudice. 

MERRITT,  SUMMERS, 
BUCEY  &  STAFFORD 

By  MATTHEW  STAFFORD 

Attorneys  for  Defendants. 

State  of  Washington, 
County  of  King — ss. 

R.  C.  Hanscom,  being  first  duly  sw^orn  on  oath 
deposes  and  says:  That  he  is  one  of  the  defend- 
ants named  in  the  foregoing  answer;  that  he  has 
read  said  answer,  knows  the  contents  thereof  and 
believes  the  same  to  be  true. 

R.  C.  HANSCOM 

Subscribed  and  sworn  to  before  me  this  2  day 
of  April,  1946. 

[Seal]  MATTHEW  STAFFORD 

Notary  Public  in  and  for  the  State  of  Wash- 
ington, residing  at  Seattle. 

[Endorsed] :     Filed  April  12,  1946.  [10] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  SUBSTITUTE 

Paul  A.  Porter  by  his  counsel,  respectfully  in- 
forms the  court  that  Chester  Bowles,  a  i^arty  in 
this  action,  has  resigned  from  the  Office  of  Price 
Administrator  of  the  Office  of  Price  Administra- 
tion. His  resignation  was  duly  accepted  and  said 
Paul  A.  Porter,  whose  appointment  by  the  Presi- 
dent for  the  Office  of  Administrator  was  confirmed 
by  the  United  States  Senate  on  February  21,  1946, 
entered  upon  his  duties  in  said  office  on  February 
26,  1946,  and  is  now  lawfully  acting  as  Adminis- 
trator of  the  Office  of  Price  Administration.  There 
is  substantial  need  of  continuing  and  maintaining 
this  action  by  him  as  successor  in  office  to  Chester 
Bowles  as  Administrator  of  the  Office  of  Price 
Administration,  for  the  reason  that  this  action 
relates  to  the  present  and  future  discharge  of  the 
Office  of  Administrator  of  the  Office  of  Price 
Administration,  and  is  important  in  the  adminis- 
tration and  enforcement  of  the  Emergency  Price 
Control  Act,  as  amended. 

Wherefore,  Paul  A.  Porter,  as  Administrator 
of  the  Office  of  Price  Administration,  moves  for 
leave  to  be  substituted  as  a  party  in  the  place  and 
stead  of  Chester  Bowles  under  authority  of  Rule 
25(d)  of  Federal  Rules  of  Civil  Procedure. 
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Dated  this  18th  day  of  March,  1946. 

/s/    JOE  S.  PEARSON 
/s/    DANIEL  M.  REAUGH 

Attorneys    for    the    Adminis- 
trator 

[Endorsed] :     Filed  Mar.  30,  1946.  [11] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  SUBSTITUTION 

This  mattter  having  come  on  regularly  for  hear- 
ing this  day  before  the  undersigned,  one  of  the 
Judges  of  the  above  entitled  court,  and  it  appear- 
ing to  the  court  that  Chester  Bowes,  plaintiff,  a 
party  in  this  action,  has  resigned  from  the  Office 
of  Price  Administrator,  of  the  Office  of  Price  Ad- 
ministration effective  February  26,  1946;  that  his 
resignation  was  duly  accepted  and  that  said  Paul 
A.  Porter  entered  upon  the  duties  of  said  office  on 
February  26,  1946,  and  is  now  lawfully  acting  as 
Administrator  of  the  Office  of  Price  Administra- 
tion; that  there  is  substantial  need  of  continuing 
and  maintaining  this  cause  by  him  as  successor  in 
office  to  Chester  Bowles  as  Administrator  of  the 
Office  of  Price  Administration  for  the  reason  thai 
this  action  relates  to  the  present  and  future  dis- 
charge of  the  office  of  Administrator  of  the  Office 
of  Price  Administration  and  is  important  in  the 
administration  and  enforcement  of  the  Emergency 
Price  Control  Act;  that  good  and  sufficient  notice 
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of  the  i^laintiff's  motion  for  substitution  has  been 
given  to  all  interested  parties,  and  the  court  being 
fully  advised  in  the  premises,  now  therefore,  it  is 

Ordered,  that  Paul  A.  Porter,  Administrator  of 
the  Office  of  Price  Administration,  is  substituted 
as  plaintiff  in  this  action  in  the  place  and  stead  of 
Chester  Bowles. 

Done  in  open  court  this  6th  day  of  April,  1946. 

JOHN  C.  BOWEN 
Judge 

Presented  by:     JOE  S.  PEARSON 

[Endorsed] :     Filed  April  6,  1946.  [12] 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

The  parties  hereto,  by  their  I'espective  counsel, 
hereby  stipulate  and  agree  as  follows: 

Whereas,  plaintiff  has  filed  in  the  above  entitled 
court  under  Section  205(a),  205(c)  of  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended,  a 
complaint  alleging  therein  that  the  above  named  de- 
fendants have  violated  Revised  Maximum  Price 
Regulation  330,  as  amended,  issued  pursuant  to 
said  Act  and  seeking  judgment  for  treble  damagc^s; 
and 

Whereas,  it  has  been  determined  by  the  plaintiff 
and  the  defendants   that   the   alleged   overcharges. 
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if  any,  amount  to  $714.01,  and  that  said  over- 
charges, if  any,  were  not  wilfully  made  or  made 
through  failure  to  exercise  due  precautions;  and 

Now  Therefore,  It  Is  Hereby  Stipulated  and 
Agreed  by  and  Between  the  Parties  Hereto 

1.  That  in  the  event  the  defendants  are  found 
to  have  made  the  said  overcharges  alleged  herein 
in  the  amount  of  $714.01,  plaintiff  shall  ask  for 
judgment  in  the  sum  not  to  exceed  $714.01. 

In  Witness  Whereof,  the  undersigned  have 
caused  their  hands  to  be  affixed  the  12th  day  of 
April,  1946,  at  the  City  [13]  of  Seattle,  Washing- 
ton. 

/s/    FREDERICK  W.  POST 
/s/    DANIEL  M.  REAUGH 

Enforcement  Attorneys 
Attorneys  for  Plaintiff 

MERRITT,  SUMMERS, 
BUCEY,  STAFFORD 
By  MATTHEW  STAFFORD 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  April  12,  1946.  [14] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  ON  THE 
PLEADING 

Now   comes   the   plaintiff   by   his   attorneys   and 
moves  this  court  for  Judgment  on  the  Pleadings 
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under  the  provisions  of  Rule  12(c),  for  the  reason 
that  the  affirmative  defense  set  up  in  defendants' 
answer  is  insufficient  in  law  to  constitute  a  defense 
to  plaintiff's  complaint. 

/s/    FREDERICK  W.  POST 
Enforcement  Attorney 

/s/    DANIEL  M.  REAUGH 

District    Enforcement    Attor- 
ney 
Attorneys  for  Plaintiff 


NOTICE 

Defendant  will  take  notice  that  the  foregoing 
motion  for  judgment  on  the  pleadings  will  come 
on  for  hearing  before  Judge  Bowen  on  April  29, 
at  J  0:00  A.  M.  or  at  such  time  thereafter  as  the 
court  may  designate. 

/s/    FREDERICK  W.  POST 

Enforcement  Attorney 

Service  of  the  foregoing  notice  acknowledged  this 
25  day  of  April.  1946. 

MERRITT,  SUMMERS 
&  BUCEY 

By  M.  W.  WILSON 

Attorney  for  Defendant 

[Endorsed]:     Filed  April  26,  1946.  [15] 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  OF  PLAINTIFF 
FOR  JUDGMENT  ON  THE  PLEADINGS 

This  matter  having  come  on  before  the  under- 
signed judge  of  the  above-entitled  court  on  April 
29,  1946,  on  motion  of  plaintiff  for  judgment  on 
the  pleadings;  plaintiff  being  represented  by  Fred- 
erick W.  Post,  Enforcement  Attorney  of  the  Office 
of  Price  Administration  of  the  United  States  of 
America,  defendants  being  represented  by  Merritt, 
Summers,  Bucey  &  Stafford,  Matthew  Stafford  of 
counsel ;  and  the  court  having  considered  said  motion^ 
the  pleadings  to  which  it  was  addressed,  the  brief 
in  support  thereof,  and  the  memorandum  in  oppo- 
sition thereto,  and  having  heard  argument  of  coun- 
sel, and  being  otherwise  fully  advised  in  the  prem- 
ises; Therefore 

It  is  hereby  Ordered  that  plaintiff's  motion  for 
judgment  on  the  pleadings  heretofore  filed  herein 
be  and  it  is  hereby  denied. 

Exception  is  allowed  to  plaintiff. 

Done  in  open  court  this  14th  day  of  May,  1946. 

JOHN  C.  BOWEN 
Judge. 

Presented  by :  Merritt,  Summers,  Bucey  &  Staf- 
ford, By  Matthew  Stafford. 
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Approved  as  to  form: 


Enforcement  Attorney  of  the  Office  of  Price 
Administration  of  the  U.  S.  A. 

Copy  received  14  May  1946. 

FREDERICK  W.  POST 

[Endorsed] :     Filed  May  14,  1946.  [16] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  FACTS 
Plaintiff  and  defendants  herein  hereby  make  and 
enter  into  the  following  stipulation   as   to   agreed 
facts   for  use   hereafter   throughout   this   proceed- 
ing: 

I. 
The   stipulation   heretofore    entered   into   herein 
under  date  of  April  12,  1946,  is  by  this  reference 
made  a  part  hereof  as  fully  as  though  set  out  herein 
verbatim. 

11. 
All  allegations  contained  in  paragraphs  I,  II,  III, 
IV,  V,  VI,  VII,  VIII  and  IX  of  defendants'  fur- 
ther answer  and  affirmative  defense  heretofore  filed 
lierein  are  admitted  by  plaintiff  to  be  true  except 
the  following  portion  of  paragraph  IV  thereof: 

^'That  said  Reed  C.  Mills  and  said  Ruth  Sollie 
were  duly  authorized  and  empowered  representa- 
tives of  plaintiff  and  were  acting  within  the  scope 
of  their  authority  in  sending  these  communica- 
tions to  defendants.'' 
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III. 

It  is  the  purpose  of  this  stipulation  to  limit  the 
issues  for  trial  in  this  case  to  the  questions  whether 
or  not  Reed  C.  Mills,  District  Price  Executive,  and 
Ruth  Sollie,  Apparel  Section,  of  the  Seattle  Office 
of  Price  Administration,  acted  within  the  scope  of 
their  authority  in  sending  to  defendants  the  com- 
munications of  September  14,  1944,  and  October  7, 
1944,  which  [17]  are  set  out  verbatim  in  paragraph 
IV  of  the  further  answer  and  affirmative  defense 
on  page  2  and  3  of  the  answer  of  defendants  here- 
tofore filed  herein,  and  whether  defendants  were 
required  to  comply  literally  with  the  instructions 
contained  in  those  communications  or  whether  de- 
fendants were  justified  in  complying  with  those 
instructions,  and  whether  the  defendants'  compli- 
ance with  those  instructions  constitutes  a  defense 
to  this  action. 

Done  at  Seattle,  Washington,  this  7th  day  of 
May,  1946. 

/s/    FREDERICK  W.  POST 
/s/    DANIEL  M.  REAUGH 

Enforcement  Attorneys 

Attorneys  for  Plaintiff 

DOROTHY  HANSCOM  et  al, 

Defendant 
MERRITT,   SUMMERS, 
BUCEY  &  STAFFORD 
By  G.  H.  BUCEY 

Attorneys  for  Defendant 

[Endorsed]:     Filed  May  10,  1946.  [18] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

Civil  Action  No.  1446 

PAUL  A.  PORTER,  Administrator,  Office  of  Price 
Administration, 

Plaintiff, 
vs. 

DOROTHY  HANSCOM  and  R.  C.  HANSCOM, 
d.b.a.  DOROTHY  HANSCOM 'S,  a  co-partner- 
ship, 

Defendants. 

JUDGMENT 

This  matter  having  come  on  for  trial  duly  and 
regularly  before  the  undersigned  judge  of  the 
above-entitled  court  on  May  14,  1946,  plaintiff  ap- 
pearing by  Frederick  W.  Post,  defendant  R.  C. 
Hanscom  appearing  in  person  and  by  Merritt,  Sum- 
mers, Bucey  &  Stafford,  Matthew  Stafford  of  coun- 
sel; the  court  having  heard  testimony  of  witnesses 
given  in  person  and  by  deposition  and  having  re- 
ceived documentary  evidence,  and  having  heard 
argument  of  counsel,  and  being  otherwise  fully  ad- 
vised in  the  premises; 

The  court  finds  that  the  actions  of  defendants 
and  each  of  them  of  which  plaintiff  comj^lains  in 
tliis  action  were  solely  and  directly  caused  by  or- 
ders   given   to    defendants    by    plaintiff,    and    that 
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plaintiff  is  estopped  from  maintaining  this  action; 
the  covirt  further  finds  that  plaintiff  has  failed  to 
prove  any  violation  of  any  statute  of  the  United 
States  or  regulation  thereunder  as  alleged  in  the 
complaint  herein. 

Therefore,  it  is  Ordered,  Adjudged  and  Decreed 
that  the  complaint  of  the  plaintiff  herein  be  and  it 
is  hereby  dismissed  with  prejudice  and  without 
costs. 

Done  in  open  court  this  17th  day  of  May,  1946. 

JOHN  C.  BOWEN 
Judge.  [19] 
Presented  by: 

MERRITT,  SUMMERS, 
BUCEY  &  STAFFORD 
By  MATTHEW  STAFFORD, 

Attornevs  for  Defendants. 

Approved  as  to  form: 

FREDERICK  W.  POST 
Enforcement  Attorney  for  the  Office  of  Price 
Administration   of   the   U.    S.   A.    at    Seattle, 
Washington. 

[Endorsed]:     Filed  May  17,  1946.  [20] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Paul  A.  Porter,  the 
Administrator  of  the  Office  of  Price  Administra- 
tion, the  plaintiff  above  named,  hereby  appeals  to 
the  Circuit  Court  of  Appeals  for  the  9th  Circuit 
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from  the  filial  judgment  entered  in  tliis  action  on 
May  17,  1946. 

/s/  FREDERICK  W.  POST, 

Enforcement  Attorney. 

/s/  DANIEL  M.  REAUGH, 

District    Enforcement    Attor- 
ney 
Attorneys  for  Plaintiff. 

Copy  received  Aug.  6,  1946.   Merritt,  Summers  & 
Bucey,  Attorneys. 

[Endorsed] :     Filed  Aug.  7,  1946.  [21] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL. 

To  the  Clerk  of  the  above  entitled  court: 

Please  prepare  and  transmit  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  a  record  of  the 
following  pleadings  and  documents  in  the  above 
entitled  cause: 

1.  Compaint  for  Treble  Damages. 

2.  Answer. 

3.  Motion  to  Substitute. 

4.  Order  of  Substitution. 

5.  Stipulation. 

6.  Motion   for   judgment    on   the   pleadings. 
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7.  Stipulation  as  to  Facts. 

8.  Decision  of  District  Judge. 

9.  Judgment. 

10.  Notice  of  Appeal. 

11.  Reporters  Transcript  of  Testimony. 

FREDERICK  AV.  POST, 

Enforcement  Attorney 

DANIEL  M.  REAUGH, 

District   Enforcement    Attor- 
ney 
Attorneys  for  Plaintiff. 

Copy  Received  Aug.  14,  1946.     Merritt,  Summers 
&  Bucey,  Attorneys. 

[Endorsed] :     Filed  Aug.  14,  1946.  [22] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  TO  BE  RELIED 
ON  UPON  APPEAL 

Appellant,  Paul  A.  Porter,  Administrator,  Office 
of  Price  Administration,  will  urge  and  rely  upon 
the  following  points  on  the  appeal  taken  by  him  in 
this  cause: 

1.  The  Court  erred  in  finding  that  the  actions  of 
defendants  and  each  of  tliem  were  solely  and  di- 
rectly caused  by  orders  given  to  the  defendants  by 
plaintiff. 
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2.  The  Court  erred  in  holding  that  plaintiff  is 
estopped  from  maintaining  this  action. 

3.  The  Court  erred  in  finding  that  the  plaintiff 
had  failed  to  prove  any  violation  of  any  statute  of 
the  United  States  or  regulation  thereunder  as  al- 
leged in  the  complaint. 

4.  The  Court  erred  in  dismissing  plaintiff's  com- 
plaint with  prejudice. 

5.  The  Court  erred  in  denying  plaintiff's  motion 
for  judgment  on  the  pleadings.  [22-a] 

6.  The  Couii;  erred  in  failing  to  find  that  de- 
fendants had  violated  the  Emergency  Price  Control 
Act  and  Revised  Maximum  Price  Regulation  330, 
issued  thereunder. 

7.  The  Court  erred  in  failing  to  enter  judgment 
for  plaintiff  and  against  the  defendants  in  the  sum 
of  $714.01. 

/s/  GEORGE  MONCILARSH, 

Deputy  Administrator  for 
Enforcement. 

/s/  DAVID  LONDON, 

Director,  Litigation  Division. 

/s/  ALBERT  M.  DREYER, 

Chief,  Appellate  Branch. 

/s/    ABRAHAM  MALLER, 

Special  Appellate  Attorney. 
Office  of  Price  Administration 
Washiiis^ton  25.  D.  C. 
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/s/  DANIEL  M.  REAUGH, 

District    Enforcement    Attor- 
,;,  ney. 

/s/  FREDERICK  W.  POST, 

Enforcement  Attorney. 
Office  of  Price  Administration 
Seattle,  Washington 

Copy  received  Aug.  30,  1946.     Merritt,  Summers 
&  Bucey,  Attorneys. 

[Endorsed]:     Filed  Aug.  29,  1946.  [22-b] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  TRAN- 
SCRIPT OF  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  (  lerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  the  foregoing  type- 
written transcript  of  record,  consisting  of  pages 
numbered  from  1  to  22,  inclusive,  is  a  full,  true  and 
complete  copy  of  so  much  of  the  record,  })apers 
and  other  proceeding  in  the  above  entitled  cause 
as  is  required  by  praecipe  of  counsel  filed  and 
shown  herein,  as  the  same  remain  of  record  arid 
on  file  in  the  offioe  of  the  Clerk  of  said  District 
Court  at  Seattle,  and  that  the  same,  to.o'ether  witli 
the  reporter's  transcript  of  testimony  and  proceed- 
ings transmitted  as  a  part  hereof  constitute  the 
lecord  on  appeal  herein  from  the  judginent  of  said 
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United  States  District  Court  for  the  Western  Dis- 
trict of  Washington  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  or  on  behalf  of 
the  appellant  for  making  record,  certificate  or 
return  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  [23]  Circuit,  to  wit: 

Clerk's  fees  for  making  record,  certificate  or 
return : 

17  pages  at  40c  ..$  6.80 

4  pages  at  10c  (copies  furnished)   40 

Appeal  fee  5.00 

Total  $12.20 

I  further  certify  that  the  foregoing  fees  have 
not  been  paid  to  me  for  the  reason  that  the  appeal 
is  being  prosecuted  on  behalf  of  the  Government. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court 
at  Seattle,  in  said  District,  this  27th  day  of  Au- 
gust, 1946. 

(Seal)  MILLARD  P.   THOMAS, 

Clerk. 

By    /s/  TRUMAN  EGGER, 

Chief  Deputy.  [24] 
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In  the  District  Court  of  the  United  States 

For  the  Western  District  of  Washington 

Northern  Division 

No.  1446. 

PAUL  A.  PORTER,  Administrator, 
Office  of  Price  Administration, 

Plaintiff, 
vs. 

DOROTHY  HANSCOM  and  R.  C.  HANSCOM, 
d.b.a.  DOROTHY  HANSCOM ^S,  a 

co-partnership. 

Defendants. 

Before  the  Honorable  John  C.  BoTven,  District 
Judge. 

Appearances:  Frederick  W.  Post,  Esq.,  Office 
of  Price  Administration,  Enforcement  Attorney, 
appearing  for  the  Plaintiff; 

Matthew  Stafford,  Esq.,  appearing  for  the  de- 
fendants. 

Whereupon,  the  following  proceedings  were  had 
and  done,  to-wit:  [1*] 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Seattle,  Washington 
May  14,  1946,  10:30  a.m. 

PROCEEDINGS 

The  Court:  Are  the  parties  and  counsel  ready 
to  proceed  with  the  trial  of  Paul  A.  Porter,  Ad- 
ministrator, OiSce  of  Price  Administration,  Plain- 
tiff, versus  Dorothy  Hanscom  and  R.  C.  Hanscom, 
doing  business  as  Dorothy  Hanscom 's,  a  co-partner- 
ship, defendants? 

Mr.  Stafford:  Before  we  go  into  the  trial, 
I  should  like 

The  Court:  Counsel  may  retain  their  present 
stations. 

Mr.  Stafford:  I  should  like  to  present  at  this 
time  an  Order  embodying  Your  Honor's  ruling  on 
the  motion  of  the  Plaintiff  for  judgment  on  the 
pleadings. 

I  might  mention  that  counsel  for  plaintiff  does 
not  approve  the  form  of  this  Order. 

Mr.  Post:  If  Your  Honor  please,  the  Order,  I 
believe,  goes  farther  than  the  Court's  ruling. 

The  Court:  Do  you  have  a  proposed  order  that 
does  carry  into  effect  the  Court's  ruling? 

Mr.  Post:  No,  I  have  not,  Your  Honor.  The 
[2]  Court  heard  the  matter  and  overruled  the 
plaintiff's  motion.  That  is  all  I  wish  it  to  contain. 
The  defendant  here  states  more  than  the  Court 
ruled.  I  believe  he  includes  in  here  more  than  the 
Court  actually  ruled. 

The  Court:  What  words  are  more  than  the 
Court  ruled? 
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Mr.  Post:  The  Court  found  as  follows:  The 
Court  found  that  the  affirmative  defense  set  up 
was  sufficient  in  law  to  constitute  a  defense  to  it. 
I  submit  that  the  Court  merely  ruled  that  and 
made  no  finding  as  to  the  legal  effect  of  the  de- 
fendant's allegations  as  to  the  affirmative  defense. 

Mr.  Stafford:  I  would  like  to  be  heard  on  that, 
your  Honor. 

The  Court:     Yes,  you  may  be  heard. 

Mr.  Stafford:  If  your  Honor  please,  the  sole 
ba;sis  for  plaintiff's  motion  was  that  the  affirmative 
portion  of  the  defendant's  Answer  did  not  con- 
stitute in  law  a  defense  to  the  action.  For  that 
reason  the  plaintiff  moved  for  judgment  on  the 
pleadings.  I  believe  that  it  is  impossible  to  deny 
the  motion  without  finding  that  the  matter  did  con- 
stitute a  legal  defense  to  the  action.  If  it  didn't 
constitute  a  defense  to  it,  then  your  Honor  must 
have  allowed  the  [3]  motion.    That  is  the  only 

The  Court:  Mr.  Clerk,  have  you  any  minutes  on 
thisl 

The  Clerk:  Yes,  your  Honor,  but  I  do  not  have 
them  here. 

The  Court:  Bring  them  up,  will  you.  or  send 
do\\Ta  for  them? 

We  will  wait  a  moment. 

Now,  do  you  gentlemen  have  anything  else  to 
say? 

Mr.  Stafford:  I  have  this  to  say,  your  Honor, 
that  if  it  is  Mr.  Post's  or  your  Honor's  impression 
that  I  have  maintained  that  there  was  any  specific 
ruling  by  your  Honor  in  so  many  words,  T  do  not 
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maintain  that  at  all.  I  drew  this  Order  based  on 
the  language  of  the  motion  and  on  your  Honor's 
ruling.  As  I  say,  I  think  it  is  not  possible  to  deny 
the  motion  without  making  that  finding,  but  I  do 
not  really  care  whether  that  finding  is  in  there 
or  not. 

The  Court :  I  think  that  what  the  Court  had  in 
mind  I  could  tell  better  after  hearing  the  evidence, 
so  I  am  eliminating  those  words. 

Mr.  Stafford:     I  have  no  objection. 

The  Court:  Lines  19  to  21,  these  words:  **The 
Court  found  that  the  affirmative  defense  set  up  in 
Defendants'  Answer  was  sufficient  in  law  to  con- 
stitute [4]  a  defense  to  Plaintiff's  Complaint." 
Eliminate  those  words. 

Let  this  Order  be  now  entered. 

You  may  proceed  with  the  Plaintiff's  opening 
statement. 


OPENING  STATEMENT  PRESENTED  BY 
ATTORNEY  FOR  THE  PLAINTIFF 

Mr.  Post:     The  Plaintiff  rests  at  this  point. 

The  Court:  You  don't  wish  to  go  forward  with 
any  evidence;  you  do  not  wish  to  put  on  any  evi- 
dence ? 

Mr.  Post:     No,  your  Honor. 

The  Court:     The  Defendant  may  now  proceed. 

Mr.  Stafford :  I  regard  it  as  necessary,  if  your 
Honor  please,  to  review  in  my  own  way  the  situa- 
tion as  it  now  exists  before  any  evidence  is  put  in. 

The  Court:  You  may  do  that  by  saying  to  the 
Court  at  this  time  what  you  think  the  proof  will 
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show.  We  will  hear  the  argument  on  the  merits 
later. 

Mr.  Stafford:  Well,  before  I  go  into  that,  if 
your  Honor  please,  I  want  to  be  very  certain 

The  Court :  I  just  wish  you  to  make  an  opening 
statement.  That  is  all  the  Court  will  hear  at  this 
time,  an  opening  statement  of  what  you  think  the 
proof  [5]  will  show. 


OPENING  STATEMENT  PEESENTED  BY 
ATTORNEY  FOR  THE  DEPENDANTS 

Mr.  Stafford:  ^-  *  *  Now,  if  your  Honor 
please,  there  is,  or  should  be  in  the  file  in  this  case 
a  deposition  of  Mr.  Irvin  A.  Hoff,  which  I  would 
like  to  have  published  at  this  time. 

The  Court:     Is  there  any  objection? 

Mr.  Post:     No  objection,  your  Honor. 

The  Court:     It  is  now  published. 

Do  counsel  agree  that  the  Court  may  discard  the 
jacket? 

Mr.  Post:     Yes,  your  Honor. 

Mr.  Stafford:     Yes,  your  Honor. 

The  Court:     That  is  discarded  and  thrown  away. 

Let  Counsel  have  that  deposition.  It  is  now 
published. 

You  may  proceed  to  read  it,  if  you  wish  to  do 
so  now. 

Mr.  Stafford:  Is  it  agreeable,  Counsel,  if  I  omit 
reading  the  preamble? 

Mr.  Post:     Yes.  [6] 

Mr.  Stafford:  This  is  the  deposition  of  Irvin 
A.    Hoff,    which    was   taken    on   May    10,    1946    at 
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2:30  p.m.,  at  the  District  Office  of  the  Office  of 
Price  Administration,  Enforcement  Division,  3312 
White  Building,  in  the  city  of  Seattle,  County  of 
King,  State  of  Washington,  before  Walter  R.  Gro- 
shong,  Notary  Public  in  and  for  the  State  of 
Washington;  the  Plaintiff  appearing  by  Frederick 
W.  Post,  Esq.,  Enforcement  Attorney,  who  is  now 
in  attendance  at  this  trial;  the  Defendants  were 
represented  by  myself. 

I  shall  proceed  directly  to  the  reading  of  Mr. 
Hoff's  testimony  which  begins  on  page  3  of  the 
deposition. 

(Reading.) 


IRVIN  A.  HOFF 

called  as  an  adverse  witness  on  behalf  of  the  De- 
fendants, having  been  first  duly  sworn,  deposed  and 
said  as  follows : 

Direct  Examination 

^^By  Mr.  Stafford: 

^^Q.     Would  you  state  your  name,  please? 

^^A.     Irvin  A.  Hoff. 

^^Q.  Are  you  employed  by  the  Office  of  Price 
Administration  of  the  United  States  of  America? 

^^A.    Yes. 

^^Q.     In  what  capacity,  Mr.  Hoff?  [7] 

*^A.     As  District  Director  of  the  Seattle  District. 

'^Q.  Who  would  be  your  immediate  superior  in 
the  Office  of  Price  Administration  organization? 
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**A.  Mr.  Ben  C.  Duniway,  Regional  Adminis- 
trator. 

^^Q.     Where  is  his  office  located? 

^^A.     San  Francisco,  California. 

''Q.  So  that  as  far  as  the  Seattle  District  is 
concerned,  you  are  the  ranking  official  in  that  Dis- 
trict? A.     Yes. 

''Q.  Who  was  Director  of  the  Seattle  District 
of  the  Office  of  Price  Administration  during  the 
months  of  September  and  October,  1944,  Mr.  Hoff? 

^'A.     Arthur  J.  Krauss,  of  this  city. 

'*Q.  Was  the  position  occupied  by  Mr.  Krauss 
in  all  substantial  particulars  the  same  as  the  posi- 
tion now  occupied  by  you  ?  A.     Yes. 

'^Q.  Have  you  ever  liad  as  a  subordinate  Mr. 
H.  C.  Mills?" 

Mr.  Stafford:  That  is  obviously  an  error  there. 
It  should  read  ''Mr.  Reed  C.  Mills."  Is  that  agree- 
able to  Counsel? 

Mr.  Post :     Yes,  Reed  C.  Mills. 

Mr.  Stafford    (Continues  reading  of  deposition)  : 

''A.  From  August  15,  1945,  until  March,  1946, 
he  was  [8]  a  subordinate. 

''Q.     Of  yours?  A.     Of  mine. 

''Q.     In  what  capacity,  Mr.  Hoff? 

''A.     As  District  Price  Executive. 

''Q.  Do  you  know  whether  or  not  Mr.  Mills  oc- 
cupied the  position  of  District  Price  Executive  un- 
der Mr.  Krauss  in  the  Seattle  District  Office  during 
tb.e  montlis  of  September  and  October,  1944? 

'^A.     Yes,  I  know  that  he  Hid. 
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*'Q.  Do  you  know,  Mr.  Hoff,  whether  or  not 
there  were  in  existence  during  and  prior  to  the 
months  of  September  and  October,  1944,  any  writ- 
ten definition  or  limitation  of  the  authority  which 
Mr.  Mills,  as  District  Price  Executive,  could  exer- 
cise on  behalf  of  the  Office  of  Price  Administra- 
tion"^ A.     Yes. 

^^Q.  What  writings  constituted  that  definition 
or  limitation  of  his  authority,  Mr.  lioff*? 

^^A.  First,  there  is  Revised  Procedural  Regula- 
tion No.  1,  including  Amendments  1  to  9, 

'^Q.     Of  the  Office  of  Price  Administration'? 

^'A.     Of    the    Office    of    Price    Administration. 

(Continuing)    issued  on  August  26,  1944,  and, 

second,  [9]  a  job  description  approved  by  the 
Civil  Service  Commission  on  October  9,  1943,  which 
set  forth  in  broad  terms  his  responsibilities. 

^^Q.     Are  there  any  others? 

^'A.  In  addition  his  own  specific  job  descrip- 
tion set  up  under  the  standards  provided  by  Civil 
Service,  containing  limitations  on  his  authority. 

^*Q.     Is  that  available  here  today? 

'*A.     It  is  not. 

^^Q.  Is  his  own  specific  job  description  avail- 
able today?  A.     No. 

^^Q.     Where  would  that  be  found? 

'^A.  It  is  in  the  Personnel  Section  of  the  Re- 
gional Office  in  San  Francisco. 

*^Q.  Has  it  ever  been  a  part  of  the  records  of 
the  Seattle  Office  as  far  as  you  know? 

''A.     Yes,  it  has. 
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^^Q.  Why  is  it  no  longer  a  part  of  the  records 
of  the  Seattle  District  Office? 

^^A.  It  normally  would  be.  In  this  specific  case 
the  job  description  was  either  sent  to  the  Regional 
Office  for  examination  or  our  own  copy  is  mis- 
placed. 

^'Q.  Do  these  three  documents,  then,  constitute 
the  [10]  sole  written  definition  or  limitation  of  the 
authority  of  the  District  Price  Executive?  By 
^ these  three,'  of  course,  I  refer  to  Revised  Proced- 
ural Regulation  No.  1,  the  general  Civil  Service  job 
description  and  the  specific  job  description  which 
you  have  just  mentioned. 

^^A.     To  the  best  of  my  knowledge,  yes. 

^^Q.  Has  it  been  the  practice  of  the  Office  of 
Price  Administration,  particularly  of  the  Seattle 
District,  to  grant  or  limit  authority  of  the  District 
Price  Executive  bv  oral  communication  from  liis 
superior  or  superiors? 

'^A.  There  have  been  times  Vv^hen  Mr.  Mills,  or 
the  Price  Executive,  if  you  wish  to  put  it  that  way, 
has  been  delegated  au.thoiity  to  act  as  Acting  Dis- 
trict Director  in  the  absence  of  the  District  Direc- 
tor, to  assist  in  informational  activities,  but  th': 
District  Director,  to  whom  the  Price  Executive  is 
dii'ectly  responsible,  has  no  authority  to  delegate 
to  Mr.  Mills  responsibilities  for  action  outside  that 
contained  in  his  job  description  and  in  Procedural 
Regulation  No.  1. 

^'Q.  Who,  then,  would  confer  upon  Mr.  Mills 
authority  to  act  as  Acting  Distvi^M  Djrr(»'or?  [11] 
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^'A.     The  District   Director  has  that   authority. 

*^Q.  Is  there  any  record  in  this  office  from  which 
can  be  established  the  exact  periods  during  which 
Mr.  Mills  acted  as  Acting  District  Director? 

^'A.     Yes. 

^^Q,     Do  you  have  those  records  before  you? 

*^A.     I  have  them  available  right  here. 

''Q.  All  right,  it  will  be  very  helpful  if  you  will 
break  them  out.  We  can  pass  that  for  a  minute. 
We  will  pass  that  for  a  moment,  Mr.  Hoff,  and 
go  to  something  else. 

^'Now,  taking  up  the  first  of  the  writings  you 
have  mentioned  as  constituting  definitions  of  the 
District  Price  Executive's  authority,  do  you  have 
an  extra  copy  of  that? 

'^A.  I  think  we  can  get  one  to  include  in  the 
record. 

*'Mr.  Staft'ord:  That  is  what  I  was  thinking 
we  would  do.  Let  the  record  show  that  a  copy  of 
Revised  Procedural  Regulation  Number  1  has  l)een 
marked  as  Defendants'  Exhibit  1. 

^^  (Whereupon,  copy  of  Revised  Procedural 
RegTilation  No.  1,  Office  of  Price  Administra- 
tion, dated  August  26,  194-1:,  was  marked  De- 
fendants' Exhibit  1  for  identification,  is  at- 
tached hereto  and  forwarded  lierewith.)  [12] 

^^Q.  (By  Mr.  Stafford)  :  Referring  to  Defend- 
ants' Exhibit  No.  1,  Mr.  Hoff,  I  will  ask  you  to 
state  if  you  know  what  that  is. 

"A.     Yes. 

"Q.     What  is  it? 
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'^A.     That  is  a  regulation  put  out  by  tlie- 
No,  I  mean  the  title. 


"A 


Revised  Procedural  Regulation  No.  1. 
Q.     Of  the  Office  of  Price  Administration? 
^^A.     Of  the  Office  of  Price  Administration. 

'^Q.  Now  I  should  like  to  ask  you  to  refer  to 
such  portion  or  portions  of  that  Regulation,  Mr. 
Hoff,  as  vou  claim  or  believe  to  constitute  the  defi- 
nition  of  the  authority  of  the  District  Price  Execu- 
tive. 

*^A.  Sections  54  and  55  of  Procedural  Regula- 
tion No.  1. 

^^Q.  Now  referring  to  Section  54  of  Procedural 
Regulation  No.  1,  which  constitutes  Defendants' 
Exliibit  No.  1  in  this  case,  I  shall  call  your  atten- 
tion to  this  language,  which  occurs  in  the  opening 
sentence  of  that  Section, 

"  *An  interpretation  rendered  by  an  officer  or 
employee  of  the  Office  of  Price  Administration 
with  respect  to  any  provision  of  the  Act  or  of  any 
regulation,  price  schedule,  order,  requirement,  [13] 
or  agreement  thereunder  ^  -^  *.'  I  would  like  to 
ask  you  to  state,  if  you  know,  what  is  the  meaning 
of  the  w^ord  *  order'  in  that  sentence. 

^^A.  My  belief  is  that  the  word  ^ order'  refers  to 
pricng  orders  issued  by  a  National,  Regional  or 
District  office  setting  prices  for  a  particular  office 
setting  prices  for  a  particular  firm  as  a  result  of 
application  by  that  firm  for  an  adjustment  in 
prices. 
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•'Q.     Is   that   the   only   kind   of   order   that   the 
Office  of  Price  Administration  can  issue'? 
;*A.     I  am  not  sure  on  that  point. 

^^Q.  Is  it  not  a  fact,  Mr.  Hoff,  that  the  Office 
of  Price  Administration  issues  orders  of  different 
kinds  than  the  one  you  have  just  described"? 

'^A.  In  our  own  official  language  within  the 
agency  an  ^ order'  to  the  best  of  my  knowledge  re- 
fers to  a  pricing  order.  We  do  issue  instructions 
to  the  trade,  but  again  within  the  official  language 
of  the  agency  those  would  not  be  considered  orders. 

^^Q.  Refer  now,  Mr.  Hoff,  to  Section  64  of  PR-1, 
a  copy  of  which  constitutes  Defendants'  Exhibit  1, 
in  this  case.  If  you  have  it  before  you,  you  will 
note  that  that  Section  deals  with  definitions  [14] 
as  used  in  this  Revised  Procedural  Regulation. 
You  will  find  there  ten  terms  defined.  After  loo'i- 
ing  it  over  will  you  state  wdiether  or  not  you  find 
any  special  definition  for  the  w^ord  ^ order"? 

''A.     I  do  not. 

^'Q.  Do  you  find  therein  any  special  definition  of 
the  word  ^requirement'?  A.     No. 

''Q.  Now^  refer  to  Paragraph  (d)  of  Section  64 
of  Defendants'  Exhi])it  1  and  I  will  ask  you  if  you 
do  not  find  this  language, 

"  *  Maximum  price  regulation  means  any  regu- 
lation or  order  establishing  a  maximum  price  or 
prices. ' 

'^That  language  occurs?  A.     Yes. 

'^Q.  Does  not  that  language  suggest  to  you  that 
ail  order  establishing  a  maximum  price  or  prices 
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is  only  one  type  or  order  and  that  that  is  the  only 
type  that  is  brought  within  the  definition  of  ^maxi- 
mum price  regulation '*?  You  don't  need  to  answer 
that  question.  That  will  be  a  matter  for  the  Court 
to  decide. 

''Now  referring  back  to  Section  54,  Mr.  Hoff, 
[15]  I  will  call  your  particular  attention  to  the 
word  ^requirement'  which  occurs  in  the  first  sen- 
tence of  that  Section.  What  is  your  understanding 
of  the  word  ^requirement'  as  used  in  that  Section? 

^^A.  To  my  mind  that  refers  to  the  Emergency 
Price  Control  Act  under  which  the  Office  of  Price 
Administration  operates. 

^'Q.  If  your  understanding  is  correct,  then  why 
does  the  word  *^Act"  appear  in  the  immediate  pre- 
ceding line  ? 

^^A.  Because  the  subject  of  this  Section  deals 
with  interpretations  of  regulations,  price  schedules, 
orders  or  requirements  under  the  Act. 

^^Q.  Does  not  that  statement  by  you  concede, 
then,  Mr.  Hoff,  that  orders  and  requirements  are 
made  under  the  Act  which  exists  separately  from 
the  Act?  A.     Yes. 

*^Q.  Who  issues  such  orders  and  who  pronoun- 
ces such  requirements  on  behalf  of  the  Office  of 
Price  Administration  ? 

A.     Orders,  regulations 

Q.     No,  just  orders  and  requirements. 

^^A.  All  right.  Orders  and  requirements  are 
issued  [16]  in  the  name  of  the  Administrator  na- 
tionally, the  Regional  Administrator  regionally  or 
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the  District  Director  locally,  limited  by  the  author- 
ity that  each  possesses. 

*^Q.  Are  any  orders  or  requirements  issued  or 
2)ronounced  by  anyone  else  except  the  Administra- 
tor, the  Regional  Administrator  or  the  District 
Director  ? 

'^A.  Not  within  my  understanding  of  the  terms 
*  orders'  and  'requirements.'  I  must  qualify  that 
by  saying  in  the  absence  of  the  Administrator,  Re- 
gional Administrator  or  District  Director,  the  in- 
dividual designated  to  act  in  his  absence  would 
possess  the  same  authority. 

•  '^Q.  Now,  can  you  produce  any  document,  Mr. 
Hoff,  which  says  that  no  one  but  the  Administra- 
tor, the  Regional  Administrator  or  District  Direc- 
tor can  issue  an  order  or  pronounce  a  requirement 
under  this  Act  ? 

''A.  The  only  evidence  I  have  of  that  fact  as 
concerns  my  own  position  as  District  Director  is 
contained  in  the  OPA  Manual,  Chapter  1-102,  titled 
^District  Offices,'  a  chapter  which  outlines  the  auth- 
ority of  the  District  Director. 

In  Section  1-10202  of  this  chapter,  Subsection 
[17]  .04,  the  following  statement  appears,  refer- 
ring to  the  District  Director, 

'Shall  sign  all  documents  requiring  officia]  signa- 
ture with  his  name  and  title.' 

''Q.  And  that  constitutes  the  only  written  evi- 
dence of  what  you  believe  to  be  the  limitation  on 
tlie  authority  of  anyone  to  sign  or  to  issue  orders 
for  the  Office  of  Price  Administration  1 
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^*A.  The  only  evidence  of  which  I  have  knowl- 
edge. 

'^Q.  Now  referring  again  to  Section  54  of  Pro- 
cedural Regulation  No.  1,  a  copy  of  which  consti- 
tutes Defendants'  Exhibit  No.  1  in  this  case,  I  will 
ask  you  to  state,  Mr.  Hoff,  if  it  isn't  your  reading 
of  the  first  sentence  of  that  paragraph  or  section 
that  it  deals  with  the  interpretations  of  any  provi- 
sion of  the  Act,  or  of  any  regulation,  price  schedule, 
order,  requirement,  or  agreement  thereunder,  and 
that  therefore  the  regulation,  price  schedule,  order, 
requirement  or  agreement  must  exist  separately 
from  the  Act  and  separately  from  the  interpreta- 
tion discused  here?  A.     Yes. 

*^Q.  Referring  now  to  Section  1  of  Revised  Pro- 
cedural Regulation  No.  1,  on  the  first  page,  does 
that  section  not  state  that  it  is  the  purpose  of  this 
[18]  regulation  to  prescribe  and  explain  the  pro- 
cedure used  by  the  Office  of  Price  Administration 
in  making  various  kinds  of  price  determinations'? 
That  sentence,  of  course,  occurs  there,  does  it  not? 

^^A.    Yes. 

^^Q.  So  that  the  express  purpose  of  this  Pro- 
cedural Regulation  has  to  do  solely  with  the  pro- 
cedure used  by  the  Office  of  Price  Administration 
in  making  price  determinations? 

*^A.     That  is  right. 

^'Q.     Now,  is  the  matter  of  filing  a  pricing  chart 
the  making  of  a  price  determination? 
A.     No,  not  in  my  mind. 
Q.     Getting  back  to  the  question  of  the  author- 
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itv  of  the  District  Price  Executive,  mav  I  see  the 
second  document  which  vou  have  described,  which 
you  described  generally  as  the  general  job  descrip- 
tion issued  by  the  United  States  Civil  Service  Com- 
mission'? I  should  like  to  ask  you,  Mr.  Hoff,  in 
connection  with  this  document  whether  or  not  the 
Seattle  District  Office  of  the  Office  of  Price  Admin- 
istration is  a  Class  A  Office  of  Price  Administra- 
tion District  Office?  A.     It  is.  [19] 

*'Q.  And  was  it  during  the  entire  period  of 
1944?  A.     Yes. 

''(Whereupon,  Office  of  Price  Administra- 
tion release  of  United  States  Civil  Service 
Commission  jo))  description  of  'District  Price 
Officer'  w^as  marked  Defendants'  Exhil)it  No.  2 
for  identification,  is  attached  hereto  and  for- 
warded herewith.) 

''Q.  (By  Mr.  Stafford)  :  Handing  you  Defend- 
ants' Exhibit  2,  Mr.  Hoff,  I  will  ask  you  to  state, 
simply  for  the  purpose  of  identification,  w^hethcr 
or  not  that  is  the  second  of  the  two  documents  to 
which  you  referred  earlier  in  your  testimony  as 
constituting  the  waitten  definition  of  the  authority 
of  the  District  Price  Executive?  A.     Yes. 

"Mr.  Stafford:  T  should  like  to  have  that  ad- 
mitted in  evidence  in  this  record,  Mr.  Post. 

"Mr.  Post:  I  have  no  objection  to  the  (Admission 
of  that  document. 

"Q.  (By  Mr.  Stafford):  Now,  the  third  docu- 
ment to  which  you  referred  as  constituting  a  defini- 
tion of  the  authoritv  of  the  District  Price  Execu- 
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tive,  Mr.  Hoff,  is  the  substance  of  that  document 
set  forth  on  the  chart  which  now  appears  on  your 
d^sk?  A.     Yes.  [20] 

^'Q.  Is  the  substance  of  that  document  set  forth 
in  that  District  in  the  following  language: 

'Office  of  the  Price  Executive.  Responsible  for 
direction  and  operation  of  District  Price  Division, 
subject  to  administrative  supervision  of  the  District 
Director  and  technical  direction  of  the  Regional 
Price  Executive. 

^Establishes  operating  policies  of  the  District 
Price  Division,  consistent  with  those  of  the  Na- 
tional and  Regional  Offices. 

'Charged  with  securing  trade  and  public  under- 
standing of  and  compliance  with  price  regulations 
and  orders. 

*Acts  in  cooperation  with  other  appropriate  divi- 
sions, to  insure  issuance  of  uniform  information 
and  interpretation  by  local  boards  and  appropriate 
actions  in  retail  violation  cases. 

'Directs  through  appropriate  price  sections,  col- 
lection of  information  relation  to  supply,  flow  and 
distribution  of  commodities  and  maximum  recom- 
mendations for  orders  or  amendments  affecting 
commodities  subject  to  price  control.  [21] 

*  Selects,  allocates  duties,  trains  and  supervises 
division  staff,  through  the  appropriate  section 
heads. 

^Responsible  through  designated  channels,  for  di- 
recting administrative  fimctions  essential  to  effec- 
tive operation  of  the  division. 
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'Provides  for  handling  new,  enlarged  or  altered 
programs  through  reassignment  of  staff  duties,  in- 
creased personnel  or  activity  priority  schedules. 

'Prepares  and  reviews  statistical  data  and  re- 
ports required  by  District  Director  or  through  re- 
gional office. 

'Acts  as  representative  for  the  District  Director 
or  Regional  Price  Executive  when  requested.' 

"A.    Yes. 

"Q.  In  a  District  Office  of  the  Office  of  Price 
Administration,  Mr.  Hoff,  is  it  not  a  fact  that  the 
District  Price  Executive  is,  under  the  District  Di- 
rector, the  key  executive,  or  the  most  important 
executive?    Put  it  that  way. 

•'A.  In  administering  the  affairs  of  price  con- 
trol, yes.  He  is  supplemented,  however,  by  other 
[22]  division  heads  who  have  co-status  with  him. 

"Q.     What  are  the  other  division  head  positions? 

"A.  District  Enforcement  Attorney,  District 
Rent  Executive,  District  Board  Executive  and  Dis- 
trict Information  Executive.  However,  all  of  those 
programs  revolve  around  the  price  program. 

''Q.  And  the  heart  of  the  whole  program  being 
the  price  program,  the  Price  Executive  would  be 
in  what  might  be  properly  termed  the  key  position 
in  the  organization  under  the  District  Director? 

"A.     That  is  riglit. 

"'Q.  And  that  is  the  position  occupied  by  Mr. 
Mills  during  the  months  of  September  and  October, 
1944?  A.     Yes. 

"Q.     Would  it  ))e  proper  to  say  that  there  was 
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no  District  Officer  or  representative  of  the  Office 
of  Price  Administration  in  the  Seattle  District 
who  would  be  regarded  as  a  superior  to  Mr.  Mills 
during  that  period  other  than  the  District  Direc- 
tor? A.    Yes. 

"'Q.  Does  the  District  Director  ever  directly 
personally  [23]  concern  himself  in  the  administra- 
tion of  the  Act  or  any  regulation,  order  or  require-- 
ment  under  the  Act  in  the  sense  that  he  deals 
directly  with  the  members  of  the  trade  who  are 
subject  to  the  Act? 

^^A.     On  occasions,  yes. 

^^Q.     Usually  does  he?  A.     Usually,  no. 

^*Q.  Usually  is  it  not  a  fact  that  in  dealing  with 
any  wholesaler,  manufacturer  or  retailer  that  tlie 
direct  contact  with  the  manufacturer,  wholesaler 
or  retailer  would  be  through  the  Price  Executive? 
*^A.  Through  the  Price  Executive  or  one  of  his 
section  heads. 

^'Q.  Is  it  not  a  fact  that  it  is  one  of  the  duties 
of  the  Price  Executive,  either  acting  in  person  or 
through  one  of  his  section  heads,  to  instruct  the 
trade  and  see  to  it  that  the  pricing  program  is 
caried  out  by  the  trade?  A.     Yes. 

^^Q.     And  was  that  not  one  of  his  duties  during 
the  months  of  September  and  October,  1944? 
^^A.     Yes. 

^^Q.     Was  Ruth  Sollie  one  of  the  section  heads 

under  [24]  Mr.  Mills  as  District  Price  Executive 

during  the  months  of  September  and  October,  1944? 

''A.     It  is  my  recollection,  Mr.  Stafford,  that  she 
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wasn't  a  section  head  but  she  was  a  meml)er  of  the 

Apparel  Section. 

*'Q.  Would  it  be  one  of  the  duties  of  Ruth  Sollie, 
as  a  member  of  the  Apparel  Section  under  Mr. 
Mills,  District  Price  Executive,  to  send  out  a  com- 
munication to  a  member  of  the  trade  bearing  the 
signature,  'Reed  C.  Mills,  Price  Executive,  by  Ruth 
Sollie,  Apparel  Section'?  A.     Yes. 

^'Q.  And  to  all  practical  intents  and  purposes 
that  would  constitute  the  signature  of  Mr.  Mills, 
would  it  not?  A.     Yes. 

''Q.  Mr.  Hoff,  earlier  in  your  testimony  you  men- 
tioned that  on  occasion  the  District  Price  Execu- 
tive acts  as  Acting  District  Director,  particularly 
in  the  absence  for  more  than  one  business  day  of 
the  District  Director  from  the  District  Office.  Is 
that  a  fact?  A.     Yes. 

^'Q.  To  your  knowledge  did  Mr.  Mills  act  as 
Acting  Director  at  various  times  during  his  occu- 
pancy [25]  of  the  office  of  District  Price  Execu- 
tive ?  A.     Yes. 

'^Q.  Can  you  state  during  what  periods  he  did 
so  act  during  the  year  1944?  A.     No. 

'^Q.  Is  the  record  at  this  time  available  which 
would  show  the  periods  during  1944  when  he  did 
so  act?  A.     No. 

'^Q.  During  the  periods  when  he  did  so  act 
would  he  be  vested  with  the  authority  of  the  Dis- 
trict Director?  A.     Yes. 

^'Mr.  Staffoffrd:     That  is  all." 
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Mr.  Stafford:  Mr.  Post,  you  may  now  read  the 
cros-examination  of  this  deposition. 

(Thereupon,  Mr.  Post  read  the  cross-exami- 
nation of  the  deposition  of  Mr.  Hoff.) 

Cross  Examination 

*^By  Mr.  Post: 

^^Q.  Does  the  District  Price  Executive  have 
authority  in  his  official  capacity  to  interpret  [26] 
regulations  issued  pursuant  to  the  Emergency  Price 
Control  Act? 

^'A.  No.  That  authority  is  reserved  to  the  Price 
Attorney. 

^^Q.  Is  there  a  procedure  by  which  interpreta- 
tions of  regulations  issued  pursuant  to  the  Emer- 
gency Price  Control  Act  may  be  obtained? 

^^A.     Yes. 

^^Q.     Where  does  that  procedure  appear? 

^^A.  In  Revised  Procedural  Regulation  No.  1, 
Sections  54  and  55. 

^^Q.  To  your  knowledge  is  there  any  provision 
other  than  Revised  Procedural  Regulation  No.  1 
by  which  the  District  Price  Executive  might  render 
an  interpretation  of  a  regulation  issued  pursuant 
to  the  Emergency  Price  Control  Act  which  would 
be  binding  upon  the  Office  of  Price  Administra- 
tion ?  A.     No. 

''Mr.  Post:     That  is  all  I  have. 
''(Witness  excused.)"  [27] 

Mr.  Stafford:     Now,  if  your  Honor  please,  be- 
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fore  I  go  on  to  the  next  question  I  think  it  would 
be  well  for  me  to  read  that  exhibit  which  has  al- 
ready been  pointed  out. 

The  Court:     Has  it  been  admitted  in  evidence? 

Mr.  Stafford :     No. 

The  Court:     Will  a  stipulation  cover  it? 

Mr.  Stafford:     Well 

Mr.  Post :     That  is  Exhibt  Number  2  ? 

Mr.  Stafford:     Yes. 

I  think,  Mr.  Post,  you  will  agree  at  this  time — 
will  you  agree  that  Exhibits  1  and  2  may  be  ad- 
mitted in  evidence  at  this  time? 

Mr.  Post:     Yes. 

The  Court:  Detach  them  from  that  deposition 
and  let  the  Clerk  have  them  for  the  purpose  of 
identifying  them  with  proper  markings. 

Mr.  Stafford:  Is  it  agreeable  to  the  Court  to 
have  exhibits  marked  according  to  the  same  sys- 
tem  

The  Court:  No,  they  will  be  marked  according 
to  the  Court  system. 

Mr.  Stafford:     Well,  this  would  be  Defendants' 

Exhibit  A-1,  and  this  one,  Defendants'  Exhibit  A-2. 

(Bulletin    OP  A    (Rev.    PR-1)    marked    for 

identification  as  Defendants'  Exhibit  A-1.)  [28] 

(Copy  of  pamphlet  (District  Price  Officer) 
marked  for  identification  as  Defendants'  Ex- 
hibit A-2.) 

The  Court:  Each  of  them  upon  agreement  be- 
tween the  parties  is  now  admitted  into  evidence. 

(The  document  heretofore  marked   Defend- 
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ants^   Exhibit   A-1    for   identification   was   re- 
ceived in  evidence.) 

(The  document  heretofore  marked  Defend- 
ants^ Exhibit  A-2  for  identification  was  re- 
ceived in  evidence.) 

The  Court:     At  this  point  the  Court  will  be  at 
recess  for  ten  minutes. 

(Recess.) 

The  Court:     You  may  proceed. 

(Mr.  Stafford  continues  with  opening  state- 
ment.) 

Mr.  Stafford:     I  would  like  to  have  Miss  SoUie. 


RUTH  SOLLIE 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Stafford : 

Q.     Would  you  state  your  name,  Miss  Sollie? 

A.     Ruth  Sollie. 

Q.  During  the  months  of  September  and  Octo- 
ber, 1944,  Miss  Sollie,  were  you  employed  by  the 
Seattle  office  of  the  Office  of  Price  Administration 
of  the  United  States  of  America? 

A.     Yes,  I  was. 

Q.     In  what  capacity? 
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A.  At  that  time  I  believe  I  was  a  Price  Aide 
in  the  Apparel  Section. 

(Office  of  Price  Administration  letter,  dated 
September  14,  1944,  marked  Defendants'  Ex- 
hibit A-3  for  identification.) 

(Office  of  Price  Administration  letter,  dated 
October  7,  1944,  marked  Defendants'  Exhibit 
A-4  for  identification.) 

Q.  (By  Mr.  Stafford,  continuing)  :  Miss  Sollie, 
I  hand  [30]  you  Defendants'  Exhibit  A-3.  I  shall 
ask  you  to  state  if  you  know  what  that  is. 

A.     Yes,  I  do. 

Q.     What  is  it? 

A.  It's  a  letter  that  was  sent  out  to  retailers 
advising  them  of  a  new  regulation  being  issued, 

Q.  Was  that  sent  out  by  you? 

A,  Yes,  it  was. 

Q.  Under  the  direction  of  Mr.  Mills? 

A.  It  was  sent  out  by  our  Division,  yes. 

Q.  And  Mr.  Mills  was  the  head  of  that  Divi- 
sion? A.     Yes. 

Q.  And  on  behalf  of  Mr.  Mills  you  signed  it 
with  Mr.  Mills '  signature  ? 

A.     No,  it  was  my  signature. 

Q.  Well,  I  mean,  your  signature  appears  as  act- 
ing for  him,  does  it  not?  A.     Yes,  it  does. 

Q.  Now,  before  that  vras  sent  out,  Miss  Sollie, 
to  whom  did  you  submit  that  for  approval  ? 

A.     I  don't  remember  this  particular  letter,  who 
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it  was  submitted  to  for  approval.     Whether  it  was 

submitted  to  anyone  for  approval  I  don't  know. 

Q.  Normally,  was  it  a  fact,  Miss  Sollie,  that  you 
submitted  all  such  letter  to  the  Legal  Division  for 
an  [31]  opinion  and  approval  before  they  went  out  *? 

A.  I  wouldn't  say  on  this  type  of  letter.  On  let- 
ters, for  instance,  like  acknowledments  and  letters 
of  that  sort,  they  were  all  approved  by  the  Legal 
Department.  But  this  particular  letter  was  just  a 
letter  sent  out  to  retailers  reminding  them  of  a  new 
requirement  in  the  Regulations. 

Q.     Who  wrote  this  letter?  A.     I  did. 

Q.     You  wrote  it?  A.     Yes. 

Q.     Did  Mr.  Mills  ever  see  it? 

A.  Well,  I  don't  remember  whether  he  saw  this 
particular  letter,  but  I  imagine  he  did. 

Q.  I  see.  And  that  would  be  before  it  went 
out?  A.     Yes. 

Q.  Now,  calling  your  attention  to  Defendants' 
Exhibit  A-4,  is  the  testimonv  which  vou  have  lust 
given  regarding  Defendants'  Exhibit  A-3  the  same, 
— does  it  apply  to  Defendants'  Exhibit  A-4? 

A,     Yes. 

Q.     And  both  of  those  were  sent  out  by  you  ? 

A.    Yes. 

Mr.  Stafford:     I  have  no  further  questions.  [32] 

Cross-Examination 
By  Mr.  Post: 

Q.  Miss  SoUie,  how  soon  after  the  effective  date 
of  MPR-330  did  copies  of  tliat  Regulation  become 
available  to  tlie  trade? 
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Mr.  Stafford:  If  your  Honor  please,  this  is 
cross-examination.  I  covered  no  matter  of  that  kind 
in  my  direct  examination. 

The  Court:  What  have  you  to  say  with  respect 
to  the  objection? 

Mr.  Post:  Your  Honor,  it  has  been  gone  into. 
The  exhibit  which  has  been  admitted  there,  it  makes 
reference  to  the  fact  that  the  Revised  Maximum 
Price  Regulation  330  was  not  at  that  time  available. 

Novv^,  I  would  like  to  bring  out  the  fact  through 
this  witness  who  identified  the  exhibit  whether  or 
not  the  Regulation  ever  did  become  available.  I 
submit  that  the  matter  is  before  the  Court. 

Mr.  Stafford :  If  your  Honor  please,  my  inquiry 
of  Miss  Sollie  did  not  at  all  refer  to  this.  I  simply 
asked  her  if  she  sent  it  out  and  if  Mr.  Mills  saw 
it  before  it  went  out,  and  I  assume 

The  Court:     The  objection  is  sustained. 

If  you  need  this  testimony,  you  may  bring  it  out 
properly  from  the  witness  by  calling  her  as  your 
[33]  witness  in  rebuttal.  You  would  be  given  that 
opportunity. 

Q.  (By  Mr.  Post,  continuing) :  What  was  the 
purpose  of  your  letters  of  September  14,  1944  and 
October  7,  1944,  which  have  been  handed  you  by 
counsel  for  the  defense? 

Mr.  Stafford:     Just  a  moment,  Miss  Sollie. 

If  your  Honor  please,  that  again  is  not  proper 
cross-examination  and  in  addition  to  that  the  docu- 
ments speak  for  themselves.  What  her  individual 
purpose  was  has  nothing  to  do  with  this  case  at  all. 
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The  Court:     The  objection  is  sustained. 

Mr.  Post:  I  have  no  further  questions,  your 
Honor. 

The  Court:  The  Court  again  repeats,  Mr.  Post, 
if  you  wish  to  later  recall  this  witness  as  a  part  of 
the  Plaintiff's  case  in  rebuttal,  it  would  become 
appropriate  to  put  on  rebuttal  testimony. 

You  may  step  down. 
(Witness  excused.) 

Mr.  Stafford:  I  would  like  to  have  Mr.  Mills 
called.  [34] 


REED  MILLS 

called  as  a  witness  by  and  on  behalf  of  the  De- 
fendants, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Stafford: 

Q.     Will  you  state  your  name,  Mr.  Mills'? 

A.     Reed  Mills. 

Q.  During  the  months  of  September  and  Octo- 
ber, 1944,  Mr.  Mills,  were  you  employed  by  the 
Office  of  Price  Administration  of  the  United  States 
of  America?  A.     Yes. 

Q.     In  what  capacity? 

A.     Price  Executive. 

Q.     In  which  District  Office? 

A.     The  Seattle  District. 
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Q.  You  have,  have  you  not,  heard  me  read  the 
deposition  of  Mr.  Hoff  and  two  of  the  documetits 
which  Mr.  Hoff  stated  defined  the  authority  of  the 
District  Price  Executive;  did  you  hear  me  read 
those  ?  A.     Yes. 

Q.  Did  you  hear  that  portion  of  Mr.  Iloff's 
testimony  in  which  he  testified  that  the  District 
Price  Executive  was  the  key  executive  in  admin- 
istering the  i)ricing  [35]  program  *?  A.     Yes. 

Q.     Is  that  true?  A.     I  believe  so. 

Q.  And  that  is  the  position  you  occupied  during 
the  months  of  September  and  October,  1944? 

A.     Yes. 

Mr.  Stafford:     I  have  no  further  questions. 

Mr.  Post :  I  have  no  questions,  your  Honor, 
either. 

The  Court :     You  may  step  down. 
(Witness  excused.) 

The  Court :     Call  your  next  witness. 

Mr.  Stafford:     Mr.  Hanscom. 


ROBERT  C.  HANSCOM 

called  as  a  witness  herein,  beirig  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 

By  Mr.  Stafford: 

Q.     Will  you  state  your  name,  Mr.   Hanscom? 

A.     Robert  C.  Hanscom. 

Q.     Are  you  one  of  the  defendants  in  this  case? 
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A.     Yes. 

Q.  Is  the  business  establishment  known  as  Doro- 
thy Hanscom 's,  which  is  named  in  this  case,  the 
business  establishment  of  yourself  and  Dorothy 
Hanscom,  your  wife?  A.     That  is  true. 

Q.  Is  it  a  fact  that  this  place  of  business  was 
opened  during  the  month  of  December,  1943,  for 
the  first  time?  A.     Yes. 

Q.  At  that  time  were  you  operating  under  a 
pricing  chart  which  you  obtained  from  Best's  In- 
corporated here  in  Seattle?  A.    Yes. 

Q.  Now,  after  you  had  commenced  doing  busi- 
ness, Mr.  Hanscom,  did  you  sell  any  merchandise 
at  prices  lower  than  the  ceiling  fixed  by  the  pricing 
chart  which  you  obtained  from  Best's  Incorpo- 
rated- A.     Yes,  we  did. 

Q.  Did  you  sell  any  items  at  prices  in  excess 
of  the  ceiling  fixed  by  that  pricing  chart? 

A.     We  did  not. 

Q.  Did  you  continue  the  merchandising  policy 
which  you  [37]  have  just  described  from  December, 
1943,  through  September,  1945? 

A.     Yes,  we  did. 

Mr.  Post:  I  will  object  to  this  line  of  question- 
ing on  the  grounds  that  all  of  the  facts  have  been 
set  forth  in  the  Answer  and  there 

Mr.  Stafford:  I  was  not  at  all  satisfied  that 
the  pleading  was  sufficiently  clear  in  respect  to 
the  proposition  which  I  seek  to  prove  by  Mr. 
Hanscom,  that  the  communications  of  September 
^1  and  October  7,  1944,  were  relied  upon  by  Mr. 
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and  Mrs.  Hanscom,  and  as  a  result  of  that  reliance 
the  Hanscoms  acted  to  their  detriment  in  a  manner 
which  they  would  not  have  acted  had  they  been 
properly  advised  at  that  time  and  it  is  for  that 
purpose  that  I  wish  to  offer  this  testimony. 

The  Court:     The  objection  is  overruled. 

Q.  (By  Mr.  Stafford,  continuing)  :  Now,  Mr. 
Hanscom,  during  the  year  beginning  January  22, 

1944,  1945,  I  mean,  the  year  beginnig  January  22, 

1945,  would  the  total  amount  of — strike  that,  Mr. 
Reporter. 

During  the  year  beginning  January  2,  1945,  would 
the  sales  of  merchandise  which  you  made  in  your 
establishment  at  Fifth  and  University  here  in  Se- 
attle at  [38]  prices  under  the  ceiling  fixed  in  the 
pricing  chart  which  you  adopted  at  the  time  you 
commenced  doing  business  in  December,  1943,  would 
the  amount  which  was  received  for  those  sales, 
would  the  amount  which  would  be  arrived  by  sub- 
tracting what  was  received  for  those  sales  from 
the  ceiling  prices  which  you  could  have  charged  for 
those  sales  exceed  in  the  aggregate  $714.01  ? 

A.  I  am  sorry,  I  am  not  just  quite  clear  on  that 
question. 

Q.  Well,  you  have  already  testified  that  through- 
out the  year  1945,  you  sold  some  merchandise  at 
prices  lower  than  ceilings  fixed  by  the  pricing  chart 
which  you  adopted  in  December,  1943,  and  which 
you  continued  to  use  throughout  1945. 

Now,  I  am  asking  you  if  you  took  the  total 
amount  which  you  received  for  those  sales,  those 
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particular  sales  and  subtracted  it  from  the  amount 
you  would  have  received  if  you  had  made  all  of 
those  sales  at  the  ceilings,  would  the  result  of  that 
subtraction  exceed  $714.01? 

A.     Yes,  it  would. 

Q.  Now,  is  it  a  fact,  Mr.  Hanscom,  that  if  you 
had  sold  all  merchandise  that  was  sold  by  you 
during  the  four  months  immediately  succeeding 
the  commencement  of  your  business  in  December 
of  1943,  at  the  ceilings  fixed  [39]  in  your  pricing 
chart,  if  you  had  done  that,  would  you  have  had 
any  difficulty  such  as  the  difficulty  which  forms  the 
basis  of  this  case? 

A.     No,  we  wouldn't  have  any  difficulty. 

Q.  So  that  the  whole  basis  of  this  case  is  the 
fact  that  you  sold  under  your  pricing  ceilings? 

A.     That  is  true. 

Q.  During  the  first  four  months  of  your  busi- 
ness? A.     That  is  true. 

Q.  If  you  had  been  properly  advised  by  the 
Office  of  Price  Administration  in  September  and 
October,  1944,  with  respect  to  the  filing  of  charts, 
would  you  have  continued  the  merr-handising  policy 
that  you  did  pursue? 

A.     No,  we  wouldn't  have. 

Mr.  Stafford:     You  may  inquire. 

Cross-Examination 
By  Mr.  Post: 

Q.  Mr.  Hanscom.,  you  received  a  communication 
dated  October  7,  1944,  from  the  Office  of  Price 
Administration,  is  that  coriect? 
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A.     That  is  true. 

Q.  And  it  is  stated  therein  that  a  copy  of  this 
Revised  Reguhition  will  be  sent  to  you  by  your 
local  OPA  Board  as  soon  as  they  received  their 
supply.  Did  you  [40]  receive  a  copy  of  the  Regu- 
lation? A.     We  did  eventually. 

Q.     And  did  you  read  it?  A.     Yes. 

Q.     You  read  it  ?  A.     Surely. 

Q.  And  did  you  read  the  part  that  appears  in 
Section  2,  subsection  C  (1)  which  describes  what 
your  base  period  is? 

A.  I  read  the  Regulation.  I  don't  recall  those 
numbers  of  that  particular  part. 

Q.  Do  you  know  what  provision  the  Regulation 
makes  with  reference  to  price  charts  to  be  filed 
by  persons  starting  in  business  after  October  1st, 
1942,  but  before  May  18,  1944?  A.     Yes. 

Q.     What  is  that  provisions? 

A.  Well,  the  provisions  required  that  people 
starting  in  business  will  be  given,  will  be  offered 
a  pricing  chart  by  their  nearest  competitor  and 
they  should  not  charge  higher  than  those  prices 
given  in  the  chart. 

Q.  I  am  speaking  of  Revised  Maximum  Price 
Regulation  330.  You  allege  in  your  Answer  that 
you  did  file  a  price  chart,  an  amended  price  chart, 
in  accordance  with  Revised  Maximum  Price  Regu- 
lation 330.  What  was  the  basis  for  [41]  that  price 
chart  ? 

A.  The  basis  was  the  instructions  we  had  from 
the  Office  of  Price  Administration. 
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Q.     What  were  those  instructions? 

A.  To  file  the  chart  we  had  been  operating 
under. 

Q.  You  have  a  chart  on  file  now  with  the  Office 
of  Price  Administration?  A.     Yes. 

Q.     What  is  the  basis  for  that  chart  ? 

A.  As  a  matter  of  fact,  we  have  two  charts 
there. 

Q.     I  beg  your  pardon? 

A.     We  have  two  charts  there. 

Q.  The  one  you  filed  last,  what  is  the  basis  for 
the  preparation  of  that  chart? 

A.  It's  based  on  our  first  four  months  of  opera- 
tion. 

Q.  And  does  the  Revised  Maximum  Price  Regu- 
lation provide,  330,  does  the  Regulation  provide  that 
that  was  the  price  chart  which  you  should  have 
filed  in  October  of  1944? 

A.     I  believe  it  does. 

Q.  Now,  then,  you  know  that  that  price  chart 
based  on  your  first  four  months  of  business  was  the 
correct  price  chart.  Why  did  you  not  file  that 
price  chart  when  Revised  Maximum  Price  Regul ra- 
tion 330  came  out? 

A.  Because  we  thought  we  had  already  done  it 
according  [42]  to  the  instructions  given  to  us  by 
the  Office  of  Price  Administration. 

Q.  But  you  testified  that  you  filed  a  price  chart 
based  on  your  nearest  competitor  in  the  first  in- 
stance and  not  based  on  your  first  four  months  of 
l)usiness,  is  that  correct? 
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A.     That  is  true. 

Q.  Now,  then,  is  the  reason  that  you  did  not 
file  a  price  chart  based  on  your  first  four  months 
of  business  due  to  the  fact  that  you  received  certain 
communications  in  writing  from  the  Office  of  Price 
Administration  ? 

A.     I  am  not  quite  clear  on  that  question. 

Mr.  Post:  Will  you  read  it  back  to  him,  Mr. 
Reporter  ? 

(The   reporter   read   the   question   as   above 
recorded.) 

Mr.  Post:     Do  you  understand  the  question? 

The  Witness :     No,  I  do  not. 

Mr.  Post:     I  will  restate  it. 

Q.  (By  Mr.  Post)  :  Is  the  reason  why  you  did 
not  file  the  correct  price  chart  due  to  the  fact  that 
vou  received  certain  communications  from  the 
Office  of  Price  Administration  in  writing  which 
led  you  to  do  something  else'?  [43] 

A.     We  just  followed  the  instructions  we  had. 

Q.     In  those  written  communications? 

A.     Yes. 

Q.  Now,  then,  how  soon  after  your  received 
those  written  communications  did  you  receive  a 
copy  of  the  Regulation? 

A.     I  couldn't  tell  you  accurately.    I  don't  know. 

Q.     Approximately  ? 

A.  I  am  sorrv,  I  couldn't  tell  you  because  I 
don't  know.  I  would  say  within  a  matter  of  weeks, 
but  I  wouldn't  be  able  to  tell  vou  accurately. 
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Q.  A  matter  of  weeks.  Did  you  read  the  Regu- 
lation you  received?  A.     Yes. 

Q.  And  why,  when  you  received  it,  did  you  not 
notice  that  the  notice  regulation  provided  that  you 
file  a  price  tariff  (chart)  based  on  your  first  four 
months  of  business  rather  than  the  jDrice  chart 
which  you  prepared  and  had  in  your  place  of  busi- 
ness based  upon  your  nearest  competitor,  Best's; 
why  did  you  not  notice  that  difference,  that  error? 

A.     We  felt  our  original  chart  covered  that. 

Q.  But  you  didn't  read  the  Regulation  to  find 
out,  did  vou? 

Mr.  Stafford:  If  your  Honor  please,  I  submit 
[-l-L]  that  is  arguing  with  the  witness.  He  has 
already  testified  that  he  read  the  Regulation  and 
that  he  thought  the  chart 

The  Court:     Objection  overruled. 

A.     I  did  read  the  Regulation. 

Q.  But  you  did  discover  the  error  after  you 
read  the  Regulation,  isn't  that  correct? 

A.     That  is  true. 

Q.  Did  you  ever  request  in  writing  an  inter- 
pretation of  Revised  Maximum  Price  Regulation 
330  from  the  District  Price  Attorney? 

A.     No,  we  never  did. 

Mr.  Stafford:  We  will  admit  that  no  such  re- 
quest was  ever  made  by  the  defendants  or  either 
of  them  or  anvone  or  bv  anvone  on  their  behalf. 

Mr.  Post:  I  have  no  further  questions,  your 
Honor. 

The  Court :     Any  further  questions  ? 
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Mr.  Stafford:  If  your  Honor  will  give  me  a 
moment. 

The  Court:  You  mav  have  a  moment  to  con- 
sicler.  How  much  money  is  involved  in  the  claim 
here? 

Mr.  Stafford:     $700. 

The  Court :     $700  ? 

Mr.  Stafford:  $714.01.  I  have  no  further  [45] 
questions. 

The  Court:     Is  there  anything  further? 

Mr.  Post:     I  have  nothing  further. 

The  Court :  You  may  be  excused,  Mr.  Hanscom. 
(Witness  excused.) 

Mr.  Stafford:  The  Defendants  have  no  further 
testimony  to  offer. 

The  Court:     Any  rebuttal? 

Mr.  Post:  I  would  like  to  call  Mr.  Mills  for 
one  question. 

The  Court:     Come  forward,  Mr.  Mills. 


REED  MILLS 

recalled  as  a  witness  herein,  having  been  previously 
duly  sworn,  testified  further  as  follows: 

Recross  Examination 
By  Mr.  Post: 

Q.     Mr.  Mills,  I  hand  you  Defendants'  Exhibits 
A-3  and  A-4  and  ask  you  to  identify  the  same. 

A.     Describe  them,  vou  mean? 

Q.     Yes,  descrilje  what  they  are.  [46] 
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A.  Well,  they  are  routine  letters  addressed  to 
all  of  a  certain  type  of  trade  advising  them  of  the 
existence  of  a  regulation  and  requesting  compliance. 

Q.  What  was  the  principal  purpose  of  those 
communications  ? 

Mr.  Stafford :  If  your  Honor  please,  that  is  call- 
ing for  an  opinion  and  conclusion  from  the  witness. 
The  documents  speak  for  themselves. 

The  Court:  What  is  there  in  dispute  which 
makes  interpretation  necessary? 

Mr.  Post :  It  is  merely  appraisal  evidence  to 
explain  a  written  instrument,  your  Honor. 

The  Court:     I  don't  think  that  is  ne-cessary. 

Mr.  Post:  I  will  withdraw  the  question,  your 
Honor. 

Questions  by  the  Court : 

Q.  Mr.  Mills,  did  you  ever  have  any  conference 
with  Mr.  Hanscom  about  the  prices  to  be  charged 
from  time  to  time? 

A.     No,  I  don't  believe  so. 

Q.  Did  you  ever  receive  from  him,  or  his  wife, 
any  written  communication  asking  for  an  interpre- 
tation on  prices  or  i^rice  schedules  or  regular  price 
regulations  as  applied  to  their  business? 

A.     Not  to  my  knowledge.  [47] 

Q.  Did  you  ever  personally  make  any  written 
interpretation  to  them  of  any  regulation? 

A.     No,  sir. 

Mr.  Post :  I  have  nothing  further,  your  Honor, 
from  this  witness. 
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Mr.  Stafford:  I  should  like  to  ask  Mr.  Mills  one 
question. 

Redirect  Examination 
Bv  Mr.  Stafford : 

Q.  When  you  say  to  the  Court  that  you  did  not 
in  person  make  any  communication  to  the  Han- 
scoms,  certainly  you  did  not  mean  to  suggest  that 
the  documents  which  now  lie  before  you  and  which 
are  marked  Defendants'  Exhibits  A-3  and  A-4  were 
not  sent  out  as  your  communications  fully  as 
though  you  had  signed  them  yourself;  you  don't 
mean  to  suggest  that? 

A.  No.  That  is  a  letter  sent  over  my  signature. 
It  is  not  a  direct  communication. 

Q.  But  it  is  a  communication  precisely  the  same 
in  force  as  if  it  had  been  written 

The  Court:  Is  it  addressed  to  any  person  or 
firm? 

The  Witness:  No.  It  is  addressed  to  All  Deal- 
ers in  Women's,  Misses'  and  Children's  Outer- 
wear [48]  Garments. 

The  Court :  I  do  not  recall  any  offer  being  made 
of  either  of  those  two  exhibits,  A-3  and  A-4. 

Mr.  Stafford:  I  would  like  at  this  time  to  offer 
them  in  evidence. 

The  Court:     Any  objection? 

Mr.  Post :     I  have  no  objection,  your  Honor. 

The  Court :     Each  of  them  is  admitted. 

(The  document  heretofore  marked  Defend- 
ants' Exhibit  A-3  for  identification  was  re- 
ceived in  evidence.) 
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(The  document  heretofore  marked  Defend- 
ants' Exhibit  A-4  for  identification  was  re- 
ceived in  evidence.) 

The  Court:     If  there  are  no  further  questions, 
Mr.  Mills  may  now  be  excused. 

Mr.    Post :     I   have   no    further   matters   in   re- 
buttal. 

The  Court:     All  right. 

Each  side  rests,  is  that  correct. 

Mr.  Stafford:     Yes,  your  Honor. 

The  Court:     I  will  hear  your  argument  at  2:00 
o'clock. 

How  long  do  you  think  you  will  need,  Mr.  Post^ 
to  present  your  side  of  the  case  in  argument? 

Mr.  Post:     I  believe  I  would  like  to  have  twenty 
minutes. 

The    Court:     How    much    would    you    like,    Mr. 
Stafford  ? 

Mr.  Stafford:     I  would  like  at  least  a  half  hour. 

The  Court :     All  right.    Each  of  you  may  have  a 
half  hour  beginning  at  2:00  o'clock. 

Court  is  recessed  until  that  time. 

(At  this  point  a  recess  was  taken  to  2 :00  p.m., 
same  day,  United  States  Court  House.)  [50] 
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Seattle,  Washington 

May  14,  1946 

2 :00  p.m. 

(All  parties  present  as  before.) 

(Closing  Argument  Presented  By  Attorneys  for  the 
Plaintiff  and  Defendants,  Respectively.) 

COURT'S  DECISION 

The  Court:  I  will  never  be  able  to  approve  of 
the  position  of  the  OPA  in  this  case  in  the  absence 
of  some  mandatory  direction  from  a  higher 
authority. 

These  defendants  did  nothing  except  what  they 
were  required  by  positive  direction  to  do.  Suppose 
they  had  refused  to  do  it?  What  position  would 
they  have  been  in?  There  is  no  course  they  could 
have  taken  except  to  do  the  wrong  here  complained 
of.  The  only  reason  they  did  the  wrong  here  com- 
plained of  was  the  positive  requirement  of  the  OPA. 

Surely  the  Government  cannot  take  on  the  power 
positively  and  without  any  misapprehension  of  fact 
requiring  its  citizens  to  do  certain  acts  and  then 
laugh  at  them  afterwards  and  make  fun  of  them 
afterwards  for  having  done  something  which  was 
wrong  just  because  the  Government  required  them 
to  do  it. 

The  Government  required  them  to  do  a  specific 
thing.  The  Government  through  its  high  and  mighty 
OPA  has  in  effect  said  that  we  direct  that  you  do  a 
specific  thing,  but  we  dare  you  even  then  to  do  it 
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except  at  your  own  peril.  Why,  there  is  no  law  in 
that.  That  is  no  law.  Looked  at  in  the  wildest  sort 
of  form,  the  essence  of  the  OPA's  position  is  that 
you,  the  defendants,  in  good  faith  did  what  the 
OPA  required  you  to  do,  but  that  requirement  was 
the  OPA's  error;  therefore,  you,  the  innocent  de- 
fendants, must  now  pay  the  OPA  for  its  own  error. 
Never  in  the  world  could  I  consent  to  lend  the 
authority  of  this  court  to  perpetuate  such  injustice 
as  that  except  in  the  absence  of  a  positive  mandate 
from  a  higher  authority  binding  upon  this  court. 

The  Court  finds  that  by  reason  only  of  the  ex- 
plicit and  positive  direction  of  the  OPA  the  de- 
fendants applied  the  wrong  ceilings,  not  as  the  re- 
sult of  any  misinformation  supplied  by  the  defend- 
ants to  the  plaintiff,  but  as  the  result  of  defendants 
pursuing  a  course  of  conduct  [52]  charging  prices 
required  by  the  plaintiff  without  regard  to  any  rep- 
resentation of  fact  on  the  part  of  defendants  ma- 
terial to  such  positive  requirement,  and  that  in  the 
course  of  time  it  developed  that  the  OPA  in  re- 
quiring such  positive  conduct  on  the  part  of  the 
defendants  was  itself  in  error;  and  the  Court  finds 
in  view  of  all  the  circumstances  here,  that  there 
was,  in  fact,  no  violation  by  defendants,  because 
they  did  in  good  faith  what  the  OPA  required  of 
them.  Defendants  did  nothing  except  as  required 
by  the  wholly  erroneous,  unjustified  and  positive 
direction  of  the  OPA  itself. 

The  Court  finds  no  violation  by  the  defendants 
in   this   case    and   decides   that    the    plaintiff   take 
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nothing  by  its  complaint  herein  and  that  the  same 
be  dismissed. 

Will  you  remind  me  as  to  whether  or  not  the 
statute,  the  OPA  statute,  authorizes  the  Court  to 
award  costs  against  the  OPA  Administrator? 

Mr.  Stafford :  I  will  check  that,  your  Honor.  I 
am  not  prepared  to  answer  at  this  time. 

The  Court :     I  think  at  present 

Mr.  Post:     If  your  Honor  please 

The  Court :     Just  a  moment. 

I  think  at  present  the  OPA  attorneys  are  pur- 
suing the  action  in  a  good  faith  effort  to  carry  out 
their  own  obligations  and  that  they  themselves  are 
not  in  any  [53]  way  personally  connected  with  this 
misconduct  of  the  business  of  the  OPA. 

Now,  Mr.  Post,  I  will  hear  you  respecting  costs. 

Mr.  Post:  I  believe,  if  your  Honor  please — the 
matter  of  costs  that  might  be  assessed  against  the 
OPA — it  is  merely  a  matter  of  bookkeeping. 

Frequently  judgments  are  taken  merely  for  the 
amount  due  and  the  costs  are  paid  by  the  OPA. 
By  converse,  if  the  judgment  were  rendered  against 
the  OPA,  I  believe  they  would  pay  the  costs.  That 
is  my  understanding  of  the  regulation  at  the  present 
time. 

The  Court :  As  to  costs,  I  am  going  to  leave  the 
parties  w^here  they  found  themselves. 

Mr.  Stafford :     Does  your  Honor  still  advise  me 

to  advise  the  Court 

The  Court:  No.  1  am  not  going  to  award  any 
costs  in  this  case.  Each  party  will  stand  its  own 
costs. 
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Mr.  Stafford:     Is  that  all,  your  Honor. 

The  Court:     Yes,  that  is  all. 

I  would  like  to  set  a  time  as  to  when  to  settle  the 
Order.    What  time  would  be  convenient? 

Mr.  Stafford:  Today  is  the  14th.  Would  it  be 
agreeable,  your  Honor,  if  I  would  present  the 
Order  Friday,  at  10:00  o'clock?  [54] 

The  Court:     Is  that  agreeable,  Mr.  Post? 

Mr.  Post:     Yes. 

The  Court:     It  is  so  ordered. 

The  court  will  now^  be  adjourned  until  tomorrow 
at  10:00  o'clock  in  the  forenoon. 

(Whereupon,  at  3:00  p.m.,  an  adjournment 
was  taken.) 

(Concluded) 


CERTIFICATE 

I,  Bernard  Ayres,  do  hereby  certify  that  as  Offi- 
cial Reporter  pro  tem  in  the  above  entitled  court  I 
reported  the  foregoing  proceedings  and  that  this 
transcript  is  a  full  and  complete  record  of  the  same. 

/s/  BERNARD  AYERS, 
Reporter. 

[Endorsed]:     Filed  Sept.  3,  1946.  [55] 
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No.  11,420 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Paul  A,  Porter,  Administrator,  Office  of 

Price  Administration, 

Appellant, 
vs. 

Dorothy  Hanscom  and  R.  C.  Hanscom, 
d/b/a  Dorothy  Hanscom 's,  a  Co-part- 
nership, 

Appellees, 


BRIEF  FOR  APPELLANT. 


JURISDICTION. 

This  is  an  appeal  by  the  Price  Administrator  from 
a  judgment  of  the  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  dismissing 
with  prejudice  the  Administrator's  complaint  for 
statutory  damages  brought  pursuant  to  the  provisions 
of  Section  205(e)  of  the  Act.  (50  U.S.C.  §  925(e).) 
Jurisdiction  of  the  District  Court  was  invoked  under 
Section  205(c)  of  the  Emergency  Price  Control  Act 
of  1942,  as  amended.  (50  U.S.C.  §  925(c).)  The  judg- 
ment was  entered  on  May  17,  1946   (R.  21-22),  and 


the  Notice  of  Appeal  was  filed  on  August  7,  1946. 
(R.  22-23.)  Jurisdiction  of  this  Court  is  invoked 
under  Section  128  of  the  Judicial  Code.  (28  U.S.C. 
§  225.) 


STATUTES  AND  REGULATIONS  INVOLVED. 

The  pertinent  portions  of  the  Act  and  the  regula- 
tions are  printed  in  the  Appendix. 


STATEMENT  OF  FACTS. 

Appellees,  Dorothy  Hanscom  and  R.  C.  Hanscom 
are  retailers  of  misses'  and  women's  clothing  and  do 
business  in  Seattle  under  the  name  of  Dorothy  Han- 
scom's.  (R.  5.)  They  commenced  doing  business  in 
December,  1943.  At  that  time,  appellees'  operations 
admittedly  were  governed  by  Maximum  Price  Regu- 
lation No.  330.  Pursuant  thereto  appellees  were  re- 
quired to  and  did  adopt  the  pricing  charts  of  its 
closest  competitor,  Best's  Inc.  of  Seattle,  as  a  basis 
for  computing  their  maximum  prices.  (R.  5.) 

Thereafter,  Maximum  Price  Regulation  No.  330 
was  revised  and  reissued  as  Revised  Maximum  Price 
Regulation  No.  330,  and  became  effective  on  Septem- 
ber 18,  1944. 

The  revised  regulation  changed  the  method  of  de- 
termining the  price  ceilings  for  retailers  as  follows ; 

Dealers  were  required  to  compute  the  ceiling  prices 
by  calculating  the  markup  which  they  took  on  gar- 


ments  delivered  during  the  **base  period",  and  apply- 
ing   that    markup    to    their    cost    of    the    garments. 

(Sec.  2(a).) 

Two  different  *^base  periods'^  were  established  for 
retailers.  The  base  period  of  August  1  to  December 
31,  1942  was  prescribed  for  those  retailers  who  made 
deliveries  during  that  period.  For  retailers  who  made 
their  first  delivery  of  garments  after  October  1,  1941, 
but  before  May  18,  1944,  the  ^'base  period"  was  the 
first  four  months  immediately  following  the  first  de- 
livery of  garments.  (Sec.  2(c).) 

All  dealers  were  required  to  file  with  the  district 
of&ce  of  the  Office  of  Price  Administration,  price 
chai'ts  showing  selling  prices  at  which  they  delivered 
garments  during  the  ^^base  period".  (Sec.  3.) 

The  regulation  also  contained  a  note  in  Section  3 
to  the  effect  that  the  expression  ^^ pricing  chart" 
meant  a  correct  pricing  chart  and  that  if  the  seller 
filed  an  incorrect  or  improper  pricing  chart,  his  maxi- 
mum prices  should  be  calculated  on  the  basis  of  a 
correct  pricing  chart. 

Under  date  of  September  14,  1944,  the  Seattle  Dis- 
trict Office  sent  a  mimeographed  letter  addressed  ''To 
all  dealers  in  Women's,  Misses'  and  Children's  Outer- 
wear Garments"  over  the  mimeographed  signature  of 
Reed  C.  Mills,  District  Price  Executive,  by  Ruth 
Sollie,  Apparel  Section.  This  letter,  a  copy  of  which 
was  sent  to  appellees,  advised  the  dealers  of  the  issu- 
ance of  the  revised  regulation  and  that  it  was  neces- 
sary for  them  to  file  two  signed  copies  of  the  pricing 


chart,  which  they  had  previously  prepared  in  con- 
formance with  Maximum  Price  Regulation  No.  330. 
(R.  6-7.) 

On  October  7,  1944,  a  mimeographed  Second  Notice, 
identical  with  the  one  above  discussed  was  sent  to  all 
dealers,  including  appellees.  (R.  7.) 

These  notices  were  correct  only  as  the  revised  regu- 
lation ap])lied  to  retailers  who  had  been  in  business 
and  had  made  deliveries  during  the  period  between 
August  1st  and  December  31,  1942.  As  to  appellees 
or  any  retailer  who  had  not  made  deliveries  during 
that  period,  these  notices  were  clearly  inapplicable, 
since  the  Revised  Regulation  under  Section  2(c)  pre- 
scribed an  entirely  different  base  period. 

Subsequently,  on  or  about  October  12,  1944,  ap- 
pellees filed  with  the  Seattle  District  Office  the  pricing 
charts  of  Best's  Inc.  which  they  had  previously 
adopted  as  their  own  under  the  earlier  regulation. 
(R.  8.)  The  receipt  of  the  pricing  charts  was  ac- 
knowledged by  the  District  Office  in  a  letter  which 
contained  the  following  caveat: 

^^This  acknowledgment  is  not  to  be  considered 
as  an  approval  of  the  factual  or  mathematical 
accuracy  of  the  information  on  the  pricing  chart. 
Even  though  you  have  filed  these  figures,  if  they 
are  incorrect,  you  are  not  permitted  to  take  a 
higher  percentage  markup  than  that  authorized 
by  Revised  Maximum  Price  Regulation  No.  330. 
However,  if  you  find  that  your  pricing  chart  is 
incorrect,  you  may  file  an  amended  pricing  chart 
setting  forth  the  inaccuracies.''  (R.  9.) 


Thereafter,  on  November  26,  1945,  the  Seattle  Dis- 
trict Office  advised  appellees  that  the  charts  which 
they  had  filed  were  erroneously  compiled  and  did  not 
meet  the  requirements  of  Revised  Maximum  Price 
Regulation  No.  330;  that  ai)pellees  should  have  filed 
a  base  period  pricing  chart  based  upon  deliveries  of 
garments  during  the  first  four  months  following  the 
first  delivery  of  garments  by  appellees;  and  requested 
appellees  to  file  an  amended  pricing  chart,  which 
appellees  did.  (R.  9-10.) 

The  amended  pricing  charts  filed  by  appellees  re- 
sulted in  lower  maximum  prices  for  appellees.  During 
the  period  from  January  22,  1945  to  the  date  of  the 
filing  of  this  action,  the  appellees  admittedly  had  sold 
apparel  at  yjrices  in  excess  of  the  maximmn  permitted 
under  the  revised  regulation,  as  fixed  by  the  amended 
pricing  charts,  totalling  $714.01.  (R.  11.) 

The  Administrator  commenced  this  action  for  statu- 
tory damages  by  reason  of  such  overcharges.  (R.  2.) 
The  appellees  filed  an  answer  admitting  the  facts 
above  set  forth,  but  alleging  that  the  violations  com- 
plained of  were  committed  in  good  faith  and  that  the 
Administrator  was  estopped  from  prosecuting  the 
action.  (R.  4.) 

Prior  to  the  trial,  the  Administrator  entered  into  a 
stipulation  with  the  ap])ellees  in  which  he  conceded 
that  appellees'  violations  had  not  been  conmiitted  wil- 
fully, and,  therefore,  in  the  event  that  judgment  would 
be  rendered  in  favor  of  plaintiff,  he  would  ask  for 


damages  not   to  exceed  $714.01,   the   amount   of  the 
overcharges.  (R.  15-16.) 

The  appellant  made  a  motion  for  judgment  on  the 
pleadings,  which  motion  was  denied.  (R.  16-18.) 

As  has  been  indicated,  the  facts  were  not  in  dispute 
and  were  stipulated.  (R.  19.)  The  issue  at  the  trial 
was  whether  appellees  had  a  right  to  rely  upon  the 
mimeogra])hed  notices  instead  of  following  the  require- 
ments of  the  regulation,  and,  conversely,  whether  the 
Administrator  was  estopped  by  reason  of  the  notices 
from  bringing  this  action.  We  shall  not  discuss  the 
evidence  offered  at  the  trial,  since,  as  we  shall  show 
in  our  argument,  the  issue  is  determined  by  the  pro- 
visions of  Revised  Procedural  Regulation  No.  1,  which 
the  Administrator  had  ])romulgated  to  cover  a  situa- 
tion such  as  is  presented  in  the  case  at  bar. 

The  trial  Court  found  that  the  actions  of  appellees 
were  solely  and  directly  caused  by  orders  given  to 
appellees  by  plaintiff,  and  that  plaintiff  was  estopped 
from  maintaining  the  action;  that  the  plaintiff  had 
failed  to  prove  a  violation  of  any  statute  or  regula- 
tion; and  entered  judgment  dismissing  the  complaint 
with  prejudice.  (R.  21-22.)  The  trial  Court's  oral 
decision  appears  at  R.  67. 

From  that  judgment  this  appeal  is  being  prosecuted. 


ARGUMENT. 

I. 

THE  LOWER  COURT  ERRED  IN"  HOLDING  THAT  THE  ADMIN- 
ISTRATOR WAS  ESTOPPED  FROM  MAINTAINING  THE 
ACTION. 

Preliminarily,  we  note  that  the  Court  in  its  judg- 
ment (R.  21-22)  made  a  finding  that  plaintiiS  had 
failed  to  prove  any  violations  of  any  statute  or  regu- 
lation. Actually,  this  finding  is  the  conclusion  at 
which  the  lower  Court  arrived  as  a  result  of  its  hold- 
ing that  the  Administrator  was  estopped  from  main- 
taining the  action.  This  is  evidenced  by  the  Court's 
discussion  in  its  oral  decision  at  R.  67-68.  The  fact 
that  appellees  violated  the  Revised  Regulation  by 
selling  in  excess  of  the  maximum  prices  permitted  to 
them,  as  determined  by  their  amended  pricing  chart, 
is  not  disputed  by  them.  (Paragraph  IX,  defendant's 
answer,  R.  11.)^  The  amount  of  the  overcharges  is 
admitted  by  appellees  to  total  $714.01. 

The  defense  raised  by  appellees  was  that  although 
they  did  sell  in  excess  of  the  maximum  prices,  they 
acted  pursuant  to  orders  from  the  Seattle  District 
Office,  without  any  intent  to  violate ;  and  that  plaintiff 
therefore  was  estopped  from  prosecuting  the  action. 
(R.  11-12.) 

Appellant  does  not  dispute  the  fact  that  appellees 
in  filing  their  first  pricing  chart  under  the  Revised 


iThe.  first  pricing  chart  filed  by  appellees  was  admittedly  in- 
correct in  that  it  did  not  conform  to  the  requirements  of  the 
Revised  Regulation  and  did  not  have  the  eiifcct  of  establishing  for 
appellees  a  higher  maximum  price  than  that  to  which  they  were 
entitled  under  the  Revised  Regulation.  See  note  following  Section 
3'(a)  (8)  of  Revised  Maximum  Price  Regulation  No.  330,  set  forth 
in  the  Appendix. 
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Regulation  followed  the  directions  contained  in  the 
general  mimeographed  notices  sent  to  them.  How- 
ever, the  issue  on  this  appeal  is  whether  appellees  had 
the  legal  right  to  rely  upon  these  general  mimeo- 
graphed notices  instead  of  following  the  requirements 
of  the  Revised  Regulation.  As  pointed  out  in  the 
Statement  of  Facts,  these  notices  were  correct  only  as 
the  revised  regulation  applied  to  retailers  who  had 
been  in  business  and  had  made  deliveries  during  the 
period  between  August  1st  and  December  31,  1942. 
As  to  appellees  or  any  retailer  w^ho  had  not  made 
deliveries  during  that  period,  these  notices  were 
clearly  inapplicable,  since  the  Revised  Regulation  un- 
der Section  2(c)  prescribed  an  entirely  different  base 
period.  Appellees  did  not  dispute  the  fact  that  under 
the  provisions  of  the  Revised  Regulation,  the  pricing 
chart  followed  by  them  was  incorrect,  since  it  was  not 
based  upon  deliveries  made  by  appellees  during  the 
first  four  months  immediately  following  the  first  de- 
liveries of  garments. 

The  fact  that  appellees  followed  the  directions  con- 
tained in  the  general  mimeographed  notices,  instead 
of  looking  to  the  regulation  itself,  did  not  have  the 
effect  of  absolving  them  from  liability.  At  most,  it  is 
evidence  of  the  fact  that  they  did  not  violate  wilfully. 
In  the  operation  of  an  agency  of  the  size  of  the  Office 
of  Price  Administration,  it  is  inconceivable  that  every 
employee  should  have  the  power  to  interpret  the 
regulations  and  to  bind  the  Administrator  by  such 
interpretations.  Such  a  situation  would  result  in  an 
utter  confusion  of  conflicting  and  erroneous  interpre- 
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tations  which,  if  binding  upon  the  Administrator, 
would  make  enforcement  difficult,  if  not  impossible. 
On  the  other  hand,  it  is  proper  that  the  Administrator 
should  be  bound  by  interpretations  issued  by  those 
persons  whom  the  Administrator  has  authorized  to 
issue  interpretations.  So  that  the  public  may  know 
who  are  the  persons  upon  whose  interpretations  it 
may  rely,  and  the  circumstances  under  which  official 
interpretations  are  issued,  the  Administrator  had  pro- 
mulgated Sections  54  and  55  of  Revised  Procedural 
Regulation  No.  1,  which  are  set  forth  in  full  in  the 
Appendix.  The  purpose  of  these  Sections  was  to  avoid 
just  such  controversies  and  claims  as  were  asserted 
by  the  appellees  in  the  lower  Court. 

A  district  price  executive  is  not  one  of  the  persons 
listed  in  Section  55(b)  as  one  authorized  to  issue 
official  interpretations.  Consequently,  the  general 
mimeographed  notices  which  he  issued  ^' To  all  Dealers 
in  Women's,  Misses',  and  Children's  Outer  Wear 
Garments",  and  sent  to  appellees,  did  not  constitute 
such  an  interpretation  as  could  protect  appellees  and 
bind  the  Administrator.  Appellees  were  required  to 
look  to  the  regulation  itself.  Had  they  done  so,  they 
would  have  found  what  their  base  period  was  and 
would  have  prepared  and  filed  a  correct  pricing  chart, 
as  they  eventually  did.  If  they  had  any  doubt  as  to 
the  requirements  of  the  regulation,  they  should  have 
applied  for  an  official  interpretation  in  accordance 
with  Sections  54  and  55  of  Revised  Procedural  Regu- 
lation No.  1.  Admittedly,  appellees  did  not  do  so. 
(R.  62.) 
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It  is  well  settled  that  appellees  had  no  right  to  rely 
upon  the  mimeographed  notices.  In  Wells  Lamont 
Corporation  v.  Bowles  (E.C.A.  1945),  149  F.  (2d) 
364,  the  Court  said  on  page  367 : 

^^It  must  be  presumed  that  complainant  was 
advised  of  the  procedure  it  was  required  to  follow 
in  order  to  obtain  an  official  interpretation  upon 
which  it  could  properly  rely.  And,  since  it  failed 
to  comply  with  the  prescribed  method,  it  is  not 
entitled  to  rely  upon  unofficial  oral  advice  given 
by  subordinate  officials  in  the  Office  of  Price 
Administration.  At  first  blush,  this  may  seem 
harsh  but,  obviously,  the  Administrator  can  not 
be  bound  by  various  oral  interpretations  which 
happen  to  be  made  by  his  hundreds,  i)erhaps 
thousands,  of  employees,  in  violation  of  published 
regulations.  He  has  prescribed  a  reasonable  pro- 
cedure by  which  persons  subject  to  the  regulations 
may  obtain  official  interpretations,  by  which  all 
will  be  bound.  Complainant  is  not  entitled  to  rely 
on  an  unofficial  interpretation.  NicJiols  &  Co,  v. 
Secretary  of  Agriculture,  1  Cir.,  131  F.  2d  651; 
United  States  v,  San  Francisco,  310  U.  S.  16,  60 
S.  Ct.  749,  84  L.  Ed.  1050;  Utah  Poiver  &  Light 
Co.  V.  United  States,  243  U.  S.  389,  37  S.  Ct.  387, 
61  L.  Ed.  791;  Fleming  v.  Miller,  D.  C.  47  F. 
Suppl.  1004 
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To  the  same  effect  is  Schreffler  v.  Bowles  (CCA. 
10,  1946),  153  F.  (2d)  1,  3-4. 

Although  the  Courts  in  the  preceding  cases  refer  to 
oral  interpretations,  the  same  rule  applies  to  written 
interpretations  which  are  not  official  interpretations 
as  described  in  Revised  Procedural  Regulation  No.  1. 
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In  Bowles  v.  Indianapolis  Glove  Company  (CCA.  7, 

1945),  150  F.  (2d)  597,  the  Court  said  at  page  601: 

^^ Defendant's  last  contention  is  of  estoppel.  It 
bases  this  argument  on  the  conduct  of  the  Admin- 
istrator in  inducing  it,  for  a  part  of  the  period 
complained  of,  to  sell  its  gloves  at  prices  now 
charged  to  violate  the  law.  A  similar  argument 
was  presented  to  the  Emergency  Court  of  Ajjpeals 
in  the  case.  Wells  Lamont  Corporation  v,  Bowles, 
149  F.  2d  364,  367.  The  court,  speaking  through 
Judge  Lindley,  said,  ^It  must  be  presumed  that 
complainant  was  advised  of  the  procedure  it  was 
required  to  follow  in  order  to  obtain  an  official 
interpretation  upon  which  it  could  properly  rely. 
And,  since  it  failed  to  comply  with  the  prescribed 
method,  it  is  not  entitled  to  rely  upon  imofficial 
oral  advice  given  by  subordinate  officials  in  the 
Office  of  Price  Administration.  At  first  blush, 
this  may  seem  harsh  but,  obviously,  the  Admin- 
istrator can  not  be  bound  by  various  oral  in- 
terpretations which  happen  to  be  made  by  his 
hundreds,  perhaps  thousands,  of  employees,  in 
violation  of  published  regulations.  He  has  pre- 
scribed a  reasonable  procedure  by  which  persons 
subject  to  the  regulations  may  obtain  official 
interpretations,  by  which  all  will  be  bound.  Com- 
plainant is  not  entitled  to  rely  on  an  unofficial 
interpretation.'  That  part  of  the  advice  relied 
upon  by  defendant  in  the  ca.se  at  bar  to  sustain 
its  charges  of  estoppel  was  in  writing  makes  it 
no  more  binding  upon  the  Adrwinistrator  than  the 
oral  advice  in  the  Wells  ca^e/'  (Italics  supplied.) 

Since   the   mimeographed   notices  upon   which  ap- 
pellees relied  are  not  official  interpretations,  the  lower 
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Court  clearly  erred  in  holding  that  the  Administrator 
was  estopped  from  maintaining  the  suit  by  virtue  of 
those  notices. 


II. 

GOOD  FAITH  IS  NOT  A  DEFENSE  TO  THE  ACTION. 

In  its  judgment  (R.  21)  the  Court  did  not  predicate 
its  action  in  dismissing  the  complaint  upon  the  fact 
that  the  defendant  had  acted  in  good  faith.  However, 
the  Court  discusses  the  defendant's  good  faith,  as  well 
as  the  alleged  estoppel,  in  its  oral  decision  (R.  67-68) 
as  a  basis  for  its  judgment.  We  shall,  therefore, 
briefly  discuss  the  effect  of  the  fact  that  the  defend- 
ants violated  the  regulation  in  good  faith. 

It  is  well  settled  that  good  faith  is  not  a  defense  to 
an  action  for  statutory  damages  for  violation  of  a 
regulation.  The  recent  decision  of  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  in  the  case  of 
Crary  v.  Porter,  decided  October  4,  1946,  not  yet  re- 
ported, ijresents  a  thorough  discussion  of  this  conten- 
tion.  The  Court  there  said: 

^^It  is  argued  that  section  205  (d)  of  the  Act, 
50  U.S.C.A.  Ai)pendix  §925 (d),  exempts  a  seller 
from  liability  for  violating  a  price  regulation,  if 
he  has  acted  in  good  faith.  Appellants  have  mis- 
read the  language  and  purpose  of  this  section  of 
the  statute.  The  section  i^rovides  that  ^No  person 
shall  be  held  liable  for  damages  or  penalties  ^  *  ^ 
on  any  grounds  for  or  in  respect  of  anything  done 
or  omitted  to  be  done  in  good  faith  pursuant  to 
any  provision  of  this  Act  or  any  regulation,  order, 
price  schedule,  requirement,  or  agreement  there- 
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under  *  *  *  notwitlistanding  that  subsequently 
such  provision,  regulation,  order,  price  schedule, 
requirement,  or  agreement  may  be  modified, 
rescinded,  or  determined  to  be  invalid.  *  *  *' 
Clearly,  this  provision  has  application  only  to 
things  done  pursuant  to  or  in  conformity  with 
the  Emergency  Price  Control  Act  and  not  to 
things  done  contrary  to  or  in  violation  of  it, 
whether  in  good  or  bad  faith.  As  the  repoi-t  of 
the  Senate  Committee  on  Currency  and  Banking 
declared.  Sen.  Rep.  931,  TTtli  Cong.,  2d  Sess.,  at 
the  time  the  statute  was  enacted,  ^of  course  Sec- 
tion 205(d)  does  not  confer  any  immunity  upon 
any  person  who  violates  any  such  provision,  regu- 
lation, order  or  requirement.'  See  also  Bowles  v. 
Indianapolis  Glove  Co.,  7  Cir.,  150  F.  2d  597,  600 ; 
Bowles  V.  Franceschini,  1  Cir.,  145  F.  2d  510, 
512-514;  /Schreffler  v.  Bowles,  10  Cir.,  153  F.  2d 
1,  4.  For  any  violation  of  a  price  regulation,  the 
liability  in  damages  is  governed  by  section  205(e) 
as  amended,  50  U.S.C.A.  A^^pendix  §925 (e),  and 
under  that  section  good  faith  is  in  no  way  a  de- 
fense to  the  recovery  of  overcharges  but  is 
relevant  only  on  whether  and  how  much  the  re- 
covery should  be  increased  beyond  that  amount  in 
achieving  the  purposes  of  the  Act.  Cf.  Speten  v. 
Bowles,  8  Cir.,  146  F.  2d  602 ;  Shearer  v.  Porter, 
8  Cir.,  155  F.  2d  77;  Bowles  v.  Franceschini,  1 
Cir.,  145  F.  2d  510,  513,  514. 
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This  Court,  as  well  as  other  Circuit  Courts  of  Ap- 
peals, have  also  had  occasion  to  discuss  the  effect  of 
good  faith  by  a  person  who  violates.    In  Fontes  v. 
Porter,  156  F.  (2d)  956,  this  Court  said  at  page  958: 
*^  Appellant   says   that   his   good   faith   in   the 
transaction  should  be  taken  into  account.    Good 
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faith,  however,  is  not  a  defense  to  an  action  for 
damages.  Lack  of  willfullness,  coupled  with  the 
taking  of  practicable  precautions  against  the  oc- 
currence of  a  violation,  operates  only  to  reduce 
damages  to  the  amount  of  the  overcharge.  Con- 
sult §  205(e).'' 

To  the  same  effect  are: 

Boivles  V,   Hasting    (CCA.   5),   146   F.    (2d) 

94,  95 ; 

Bowles  V.  Indianapolis  Glove  Company  (CCA. 

7),  150  F.  (2d)  597,  600; 
Botvles  V.  Francesckiui  (CCA.  1),  145  F.  (2d) 
510,  514. 

As  this  Court  pointed  out  in  the  Pontes  case,  the 
effect  of  good  faith,  i.e.,  lack  of  willfullness,  w^hen 
coupled  with  the  taking  of  practicable  i)recautions 
against  the  occurrence  of  the  violation,  operates  only 
to  reduce  the  damages  to  the  amount  of  the  over- 
charge. Since  the  Administrator  had  stipulated  that 
in  the  event  judgment  was  rendered  in  favor  of  the 
plaintiff,  he  would  not  ask  for  damages  to  exceed  the 
amomit  of  the  overcharge,  appellees  were  in  a  position 
to  obtain  every  advantage  to  which  their  good  faith 
entitled  them. 


CONCLUSION. 

Appellees  admittedly  violated  the  revised  regulation 
by  selling  in  excess  of  the  maximum  prices  permitted 
by  the  revised  regulation.  The  circumstances  relied 
upon  by  appellees  to  absolve  them  from  liability  are 
not  valid  defenses  to  the  action.    Their  lack  of  will- 
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fullness  in  violating  goes  merely  to  the  amount  of 
damages  which  may  be  recovered  against  them.  The 
fact  that  appellees  relied  upon  the  mimeographed  no- 
tices instead  of  looking  to  the  revised  regulation  does 
not  create  an  estoppel  against  the  Administrator,  since 
the  mimeographed  notices  did  not  constitute  an  official 
interpretation. 

The  judgment  below  is  therefore  clearly  erroneous 
and  should  be  reversed  and  the  case  remanded,  with 
directions  to  the  lower  Court  to  enter  judgment  in 
favor  of  the  plaintiff  in  the  sum  of  $714.01  and  costs. 

Dated,  November  15, 1946. 

Respectfully  submitted, 

George  Moncharsh, 

Deputy  Administrator  for  Enforcement, 

David  London, 

Director,  Litigation  Division, 

Albert  M.  Dreyer, 

Chief,  Appellate  Branch, 

Abraham  H.  Maller, 

Special  Appellate  Attorney, 
0flS.ce  of  Price  Administration, 
Washington  25,  D.  C, 

Attorneys  for  Appellant, 
Wn^LiAM  B.  Wetherall, 

Regional  Litigation  Attorney, 
Ofl&ce  of  Price  Administration, 
San  Francisco,  California. 
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STATUTES  AND  REGULATIONS  INVOLVED. 

STATUTE. 

The  pertinent  provisions  of  the  Emergency  Price 
Control  Act  (50  U.S.C.  §901,  et  seq.)  are  as  follows: 
Sec.  4.  (a)  It  shall  be  unlawful,  regardless  of 
any  contract,  agreement,  lease,  or  other  obligation 
heretofore  or  hereafter  entered  into,  for  any  per- 
son to  sell  or  deliver  any  commodity,  or  in  the 
course  of  trade  or  business  to  buy  or  receive  any 
commodity,  or  to  demand  or  receive  any  rent  for 
any  defense-area  housing  accommodations,  or 
otherwise  to  do  or  omit  to  do  any  act,  in  violation 
of  any  regulation  or  order  under  section  2,  or  of 
any  price  schedule  effective  in  accordance  with 
the  provisions  of  section  206,  or  of  any  regulation, 
order,  or  requirement  under  section  202  (b)  or 
section  205  (f),  or  to  oifer,  solicit,  attempt,  or 
agree  to  do  any  of  the  foregoing. 

Section  201(d): 

The  Administrator  may,  from  time  to  time, 
issue  such  regulations  and  orders  as  he  may  deem 
necessary  or  proper  in  order  to  carry  out  the  pur- 
poses and  provisions  of  this  Act. 

Section  205(e)  : 

If  any  person  selling  a  commodity  violates  a 
regulation,  order,  or  price  schedule  prescribing  a 
maximum  price  or  maximum  prices,  the  person 
who  buys  such  commodity  for  use  or  consumption 
other  than  in  the  course  of  trade  or  business  may, 
within  one  year  from  the  date  of  the  occuiTence 
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of  the  violation,  except  as  hereinafter  provided, 
bring  an  action  against  the  seller  on  account  of 
the  overcharge.  In  such  action,  the  seller  shall  be 
liable  for  reasonable  attorney's  fees  and  costs  as 
determined  by  the  court,  plus  whichever  of  the 
following  sums  is  the  greater:  (1)  Such  amount 
not  more  than  three  times  the  amount  of  the  over- 
charge, or  the  overcharges,  upon  which  the  action 
is  based  as  the  court  in  its  discretion  may  deter- 
mine, or  (2)  an  amount  not  less  than  $25  nor  more 
than  $50,  as  the  court  in  its  discretion  may  de- 
termine: Provided,  however,  That  such  amount 
shall  be  the  amomit  of  the  overcharge  or  over- 
charges or  $25,  whichever  is  greater,  if  the  de- 
fendant proves  that  the  violation  of  the  regula- 
tion, order,  or  price  schedule  in  question  was 
neither  wilfuU  nor  the  result  of  failure  to  take 
practicable  precautions  against  the  occurrence  of 
the  violation.  For  the  purposes  of  this  section 
the  payment  or  receipt  of  rent  for  defense-area 
housing  accommodations  shall  be  deemed  the  buy- 
ing or  selling  of  a  commodity,  as  the  case  may  be ; 
and  the  word  '^overcharge"  shall  mean  the 
amount  by  which  the  consideration  exceeds  the 
applicable  maximmn  price.  If  any  person  selling 
a  commodity  violates  a  regulation,  order,  or  price 
schedule  prescribing  a  maximmn  j^rice  or  maxi- 
mum prices,  and  the  buyer  either  fails  to  institute 
an  action  under  this  subsection  within  thirty  days 
from  the  date  of  the  occurrence  of  the  violation 
or  is  not  entitled  for  any  reason  to  bring  the  ac- 
tion, the  Administrator  may  institute  such  action 
on  behalf  of  the  United  States  within  such  one- 
year  period.  *  *  ^ 
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REGULATIONS. 

The   pertinent   provisions   of   Revised   Procedural 
Regulation  No.  1  (7  F.R.  8961)  are  as  follows: 

Pursuant  to  the  authority  of  sections  201  (d) 
and  203  of  the  Emergency  Price  Control  Act  of 
1942,  as  amended  (Pub.  Laws  421  and  729,  77th 
Cong.,  E.G.  9250,  7  F.R.  7871)  Procedural  Regu- 
lation No.  1 — Procedure  for  the  Issuance,  Protest 
and  Amendment  of  Maximum  Price  Regulations, 
is  hereby  revoked  and  the  following  rules  are  pre- 
scribed for  the  issuance,  adjustment,  amendment, 
protest  and  interpretation  of  maximum  price  reg- 
ulations : 
******  it 

Article  VI — Interpretations. 

Sec.  54.  Interpretations.  An  interpretation 
rendered  by  an  officer  or  employee  of  the  Office  of 
Price  Administration  with  respect  to  any  provi- 
sion of  the  Act  or  of  any  regulation,  jorice  sched- 
ule, order,  requirement,  or  agreement  thereunder, 
will  be  regarded  by  the  Office  of  Price  Admin- 
istration as  official  only  if  such  interpretation  was 
requested  and  issued  in  accordance  with  section 
55  of  this  regulation.  Action  taken  in  reliance 
upon  and  in  conformity  with  an  official  interpre- 
tation and  prior  to  any  revocation  or  modification 
thereof  or  to  any  superseding  thereof  by  regula- 
tion, order  or  amendment,  shall  constitute  action 
in  good  faith  pursuant  to  the  provision  of  the 
Act,  or  of  the  regulation,  price  schedule,  order, 
requirement  or  agreement  to  which  such  official 
interpretation  relates.  An  official  interpretation 
shall  be  ajjplicable  only  with  respect  to  the  par- 
ticular person  to  whom,  and  to   the  particular 
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factual  situation  with  respect  to  which,  it  is  ren- 
dered, unless  publicly  announced  as  an  interpre- 
tation of  general  application. 

Sec.  55.  Requirements  governiyig  interpreta- 
tions— (a)  Requests  for  interpretatiofis ;  form 
and  contents.  Any  person  desiring  an  official  in- 
terpretation of  the  Emergency  Price  Control  Act 
of  1942  or  any  regulation,  price  schedule,  order, 
requirement  or  agreement  thereunder  shall  re- 
quest it  in  writing  from  the  nearest  district  office 
of  the  Office  of  Price  Administration.  Such  re- 
quest shall  set  forth  in  full  the  factual  situation 
out  of  which  the  interpretative  question  arises 
and  shall,  so  far  as  is  practicable,  state  the  names 
and  post  office  addresses  of  the  persons  involved. 
If  the  inquirer  has  previously  requested  an  in- 
terpretation on  the  same  or  substantially  the  same 
facts,  his  request  shall  so  indicate  and  shall  name 
the  official  or  office  to  whom  his  previous  request 
w^as  addressed.  If  the  interpretation  will  affect 
operations  of  establishments  located  in  more  than 
one  state,  the  request  shall  name  the  states  in 
which  the  establishments  are  located.  No  inter- 
pretation shall  be  requested  or  given  with  respect 
to  any  hypothetical  situation  or  in  response  to 
any  hypothetical  question. 

(b)  Interpretation  to  he  written;  authorized 
officials.  Official  interpretations  shall  be  given 
only  in  wiiting,  signed  by  one  of  the  following 
officers  of  the  Office  of  Price  Administration :  The 
Price  Administrator,  the  General  Counsel,  any 
Associate  or  Assistant  General  Counsel,  any 
Regional  Attorney,  any  Regional  Price  Attorney, 
any  District  Price  Attorney,  and  any  Division 


Counsel  to  a  Price  Division  or  Chief  Counsel  to 
a  Price  Branch  in  the  Office  of  Price  Administra- 
tion, Washington,  D.  C,  Provided,  That  interpre- 
tations of  general  application  shall  be  announced 
only  by  the  Price  Administrator,  the  General 
Counsel,  any  Associate  or  Assistant  General 
Counsel,  or  any  Regional  Attorney  or  any  Re- 
gional Price  Attorney. 


The  pertinent  provisions  of  Revised  Maximum 
Price  Regulation  No.  330  (9  F.R.  11350)  are  as  fol- 
lows: 

Sec.  2.  How  to  find  your  ceiling  prices  under 
this  regulation — (a)  Explanatio7i  of  rules.  You 
find  your  ceiling  price  under  this  regulation  by 
calculating  the  markup  which  you  took  on  gar- 
ments you  delivered  during  the  *'base  period", 
and  then  applying  that  markup  to  the  cost  of 
the  garments  you  are  pricing.  You  find  w^hat  the 
^^base  period"  markup  is  by  using  one  of  the 
pricing  rules  which  are  given  in  section  4. 


(c)  What  is  the  ^^base  period?"  The  base 
period  is  very  important  because  you  must  figure 
your  mark-up  from  your  deliveries  of  garments 
during  that  period. 

(1)  For  sales  of  toddlers'  garments,  or  blouses 
mider  size  30,  or  slacks  and  slack  suits,  (i)  The 
''base  ijeriod"  for  all  garments  in  categories  5a, 
10a,  15a,  20a,  25a,  26a,  26b,  and  32-39  is  the  period 
between  August  1  and  December  31,  1942  for  re- 
tailers and  the  i^eriod  between  July  1  and  October 
31,  1942  for  wholesalers. 
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(ii)  For  retailers  who  made  their  first  de- 
livery of  garments  in  categories  5a,  10a,  15a,  20a, 
25a,  26a,  26b,  or  32-39  after  October  1,  1942  (Sep- 
tember 1,  1942  for  wholesalers)  but  before  May 
18,  1944  the  ^'base  period"  is  the  first  four  months 
immediately  following  the  first  delivery  of  gar- 
ments. 

(2)  For  sales  of  garments  in  all  other  cate- 
gories, (i)  The  ^'base  period"  for  retailers  is  the 
period  between  August  1  and  December  31,  1941 ; 
for  w^holesalers,  it  is  the  period  between  July  1 
and  October  31,  1941. 

(ii)  For  retailers  who  made  their  first  delivery 
of  garments  in  these  categories  after  October  1, 
1941  but  before  May  18,  1944,  and  for  wholesalers 
who  made  their  first  delivery  of  garments  after 
September  1,  1941,  but  before  May  18,  1944  the 
^^base  period"  is  the  first  four  months  imme- 
diately following  the  first  delivery  of  garments. 

Sec.  3.  Pricing  charts.  In  order  to  price  un- 
der this  regulation  you  must  have  a  pricing  chart. 
If  you  price  under  section  5  your  order  of  au- 
thorization will  set  forth  your  pricing  chart,  and 
you  do  not  need  to  file  a  chart.  On  or  before  Oc- 
tober 15,  1944,  every  seller  subject  to  this  regu- 
lation (except  sellers  who  apply  under  section  5 
and  sellers  who  are  members  of  chains  which 
have  received  orders  authorizing  uniform  pricing 
from  the  OPA),  must  file  two  signed  copies  of  a 
pricing  chart  with  the  Office  of  Price  Administra- 
tion at  the  district  office  having  jurisdiction  over 
the  area  in  which  the  seller  is  located.  You  must 
keep  a  copy  of  the  pricing  chart  for  your  own 
use.  On  and  after  November  15,  1944,  you  may 
not  sell  or  deliver  any  garments  subject  to  this 
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regulation  unless  you  have  received  an  acknowl- 
edgment from  the  OPA  of  the  filing  of  your  pric- 
ing chart  as  required  by  this  section. 

(a)  How  to  prepare  a  pricing  chart.  Each 
pricing  chart  must  contain  the  following: 

(1)  The  seller's  name  and  address. 

(2)  Tyi^e  of  seller  (wholesaler — with  stock, 
without  stock,  etc. ;  retailer — basement  depart- 
ment, chain  outlet,  specialty  shop,  etc.). 

(3)  If  your  first  delivery  of  any  category 
covered  by  this  regulation  was  after  October  1, 
1941  (September  1,  1941  for  wholesalers),  then 
list  the  date  of  such  first  delivery. 

(4)  A  list  of  the  categories  you  delivered  dur- 
ing your  base  period. 

(5)  A  list  of  the  cost  prices  at  which  you  pur- 
chased garments  in  each  of  these  categories.  You 
must  indicate  w^hether  this  is  a  unit  or  dozen 
price.  If  you  intend  to  use  the  exception  provided 
in  Rule  1  (section  4  (b)  (1)  for  any  cost  prices, 
such  cost  prices  on  your  pricing  chart  should  be 
preceded  by  the  symbol  ^^S". 

(6)  The  discount,  terms  or  allowance  at  which 
you  purchased  the  largest  number  of  garments  at 
each  cost  price  listed  in  (5).  (Wholesalers  must 
also  include  the  discounts,  terms  and  allowances 
on  which  they  customarily  sold.) 

(7)  The  selling  i)rice  at  which  you  delivered, 
duiing  the  base  period,  the  largest  number  of  gar- 
ments of  each  cost  jjrice  listed  in  (5).^   If  during 


^The  selling  price  authorized  for  a  particular  cost  price  in  any 
category  by  an  order  granting  an  adjustment  under  MPR  153,  as 
amended,  shall  be  deemed  to  be  the  selling  price  at  which  the 
seller  during  the  base  period  delivered  the  largest  number  of  gar- 
ments of  that  category  having  the  same  cost  price. 
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the  base  period  you  delivered  an  equal  number 
of  garments  at  two  or  more  different  selling 
prices,  list  the  lowest  of  these  selling  prices. 
(Wholesalers  must  indicate  whether  this  is  a  unit 
or  dozen  price.) 

For  example:  During  the  base  period  you  de- 
livered a  total  of  250  w^omen's  dresses  (Category 
21)  which  you  bought  at  a  $6.75  cost  price.  Of 
these  250  dresses,  your  selling  price  was  $9.95  for 
50  of  the  dresses,  $10.95  for  125  of  them,  and 
$11.95  for  75  of  them.  You  list  $10.95  on  your 
pricing  chart  as  the  price  at  which  you  delivered 
during  the  base  period  the  largest  niunber  of 
women's  dresses  costing  $6.75.  If  you  had  de- 
livered 125  of  these  dresses  at  $9.95  and  125  at 
$10.95,  you  would  list  $9.95  as  the  selling  price  at 
which  you  delivered  the  largest  nmnber  of 
women's  $6.75  dresses. 


(8)  The  percentage  markup  taken  on  each 
selling  price  listed  in  Ir 

An  example  of  a  pricing  chart  and  detailed 
instructions  for  its  preparation  are  found  in  Ap- 
pendix B. 

Selling  price  lines  and  percentage  markups  of 
sellers  who  made  their  first  deliveries  after  Jmie 
15,  1942  may  be  revised  at  any  time  by  the  OPA 
if  they  w^ere  imi)roperly  established  or  are  based 
on  an  improper  selection  of  competitors. 

Note:  Throughout  this  regulation,  reference 
is  made  to  categoiies,  prices  and  markups  listed 


2Any  percentage  markup  authorized  for  a  particular  cost  price 
and/or  category  by  an  order  granting  an  adjustment  under  MPR 
153,  as  amended,  shall  be  deemed  to  be  the  percentage  markup 
taken  by  the  seller  on  the  largest  number  of  garments  of  that  cost 
price  and/or  category  delivered  during  the  base  period. 


on  the  seller's  pricing  chart.  The  expression 
^^ pricing  chart"  is  intended  to  refer  to  a  pricing 
chart  correctly  prepared  in  accordance  with  the 
instructions  contained  in  paragraph  (a)  of  this 
section.  If  a  seller's  pricing  chart  is  improper  or 
inaccurate,  his  maximum  prices  under  section  4 
of  this  regulation  shall  be  prices  calculated  on  the 
basis  of  a  correct  pricing  chart. 

(b)  Hotv  to  amend  a  pricing  chart.  If  you 
have  filed  your  pricing  chart,  and  then  find  that 
it  was  incorrect,  you  may  file  with  the  district 
office  where  you  filed  your  original  chart  two 
signed  copies  of  an  amended  pricing  chart  setting 
forth  the  inaccuracies  and  the  reasons  therefor. 
However,  until  you  have  received  an  acknowl- 
edgment from  the  OPA  of  the  receipt  of  this 
amended  pricing  chart,  you  must  not  take  a  higher 
percentage  markup  than  that  previously  reported, 
or  permitted  under  this  regulation,  whichever  is 
lower. 
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STATEMENT  OF  FACTS 

Prior  to  September  14,  1944,  the  defendants  in  this 
jase  were  operating  a  retail  business  in  which  they 
offered  for  sale  misses'  and  women's  clothing.  At  that 
time  the  defendants'  business  was  governed  by  Maxi- 
mum Price  Regulation  No.  330  issued  by  the  Office  of 
Price  Administration.  The  defendants  had  previously 
filed  pricing  charts  based  on  those  of  their  closest 
competitors,  about  which  pricing  charts  there  is  no 
question  (R.  5). 


Shortly  after  September  14,  1944,  and  in  due 
course  of  mail,  the  defendants  received  a  communica- 
tion from  the  District  Price  Executive,  Mr.  R.  C. 
Mills,  informing  them  as  follows : 

''Revised  Maximum  Price  Regulation  No.  330 
which  governs  the  maximum  prices  to  be  charged 
for  women's,  children's  and  misses'  outer  wear 
garments  has  just  been  issued  and  is  effective 
September  18,  1944. 

''According  to  this  revised  regulation  it  is  nec- 
essary that  you  file  two  signed  copies  of  the 
pricing  chart  which  you  have  previously  pre- 
pared in  conformance  with  Maximum  Price  Reg- 
ulation No.  330  *  *  *  by  October  15,  1944  *  *  *. 
On  and  after  November  15,  1944,  you  may  not 
sell  any  garments  subject  to  this  regulation  un- 
less you  have  received  an  acknowledgment  from 
the  OPA  of  the  filing  of  your  pricing  chart 
*  *  *."  (R.  6) 

On  October  7,  1944,  the  defendants  received  a  sec- 
ond communication  from  the  District  Price  Executive, 
Mr.  R.  C.  Mills,  which  reads  exactly  the  same  as  that 
communication  of  September  14,  1944  (R.  7). 

The  defendants  filed  copies  of  their  pricing  chart 
as  required  by  the  above  two  communications  on  Oc- 
tober 12.  On  October  14  the  defendants  received  an 
acknowledgement  of  these  filings  (R.  8). 

At  no  time  prior  to  October  15  was  a  copy  of  Re- 
vised Maximum  Price  Regulation  No.  330  available  to 
the  defendants  (R.  9). 

The  defendants  heard  nothing  from  the  Office  of 


Price  Administration  with  reference  to  the  above 
matter  until  a  little  more  than  a  year  later  when 
under  date  of  November  26,  1945,  the  Seattle  District 
Director  advised  the  defendants  that  their  pricing 
chart  had  been  erroneously  compiled  and  that  they 
should  have  used  the  first  four  months  of  the  opera- 
tion of  their  business  as  a  base  instead  of  using  the 
base  as  directed  by  the  letters  above  referred  to.  Upon 
receipt  of  this  last  mentioned  communication  the  de- 
fendants promptly  complied  and  changed  their  base 
to  conform  with  these  last  directions  (R.  10). 

The   Administrator   then   filed   his   complaint   for 
triple  damages  without  alleging  an  amount   (R.  2). 

^  After  the  defendants  had  answered  the  parties  en- 
tered into  two  stipulations  (R.  15  and  19)  in  which 
they  agreed  on  the  amount  of  the  overcharges,  if  any, 
and  that  the  overcharges,  if  any,  were  not  willfully 
made  or  made  through  failure  to  exercise  due  pre- 
caution, and  that  the  Administrator  would  not  ask 
for  triple  damages.  The  parties  then  further  stipu- 
lated that  all  facts  in  the  answer  are  true  except  that 
Reed  C.  Mills  and  Ruth  Sollie  were  duly  authorized 
and  empowered  representatives  of  the  plaintiff  and 
were  acting  within  the  scope  of  their  authority  in 
sending  the  above  referred  to  communications;  and 
then  defined  the  issues  in  the  case  as  whether  or  not 
Mr.  Mills,  the  District  Price  Executive,  and  Ruth 
Sollie  of  the  Apparel  Section  acted  within  the  scope 
of  their  authority  in  sending  to  the  defendants  the 
communications  of  September  14,  1944,  and  October 
7,  1944,  and  whether  the  defendants  were  required 
to  comply  literally  with  the  instructions  contained  in 


these  communications  and  whether  the  defendants 
were  justified  in  complying  with  these  instructions, 
and  whether  the  defendants'  compliance  with  these  in- 
structions constituted  a  defense. 

The  Administrator  then  moved  for  a  judgment  on 
the  pleadings  which  was  denied  (R.  18).  At  the  trial 
the  appellant  refused  to  offer  evidence  (R.  31).  The 
defendants  then  proceeded  with  their  case,  at  the  close 
of  which  the  court  gave  his  decision  for  the  defend- 
ants (R.  21). 


ARGUMENT 

IT  IS  THE  CONTENTION  OF  THE  DEFENDANTS 
THAT  THE  COMMUNICATIONS  OF  SEPTEMBER 
14,  1944,  AND  OCTOBER  7,  1944,  ABOVE  RE 
FERRED  TO,  WERE  ORDERS  TO  BE  COMPLIED 
WITH;  THAT  THE  OFFICE  OF  PRICE  ADMINIS- 
TRATION  HAD  AMPLE  AUTHORITY  TO  ISSUE 
THEM;  AND  THAT  THE  DEFENDANTS  HAD 
EVERY  RIGHT  TO  ACCEPT  AND  ACT  UPON  THEM 
AS  ORDERS  WITHOUT  QUESTION. 

It  is  impossible  to  make  anything  out  of  the  above 
communications  other  than  that  they  are  routine  or- 
ders or  directions  issued  from  the  Office  of  Price  Ad- 
ministration. At  the  time  these  directions  were  is- 
sued Revised  Maximum  Price  Regulation  No.  330 
was  not  available  to  the  defendants,  but  the  District 
Price  Executive  (Mr.  R.  C.  Mills)  knew  what  was  in 
it  because  both  communications  state,  ''according  to 
the  revised  regulation''  and  further  ''in  conformance 


with  Maximum  Price  Regulation  No.  330."  These 
communications  further  state,  ''on  or  after  November 
15,  1944,  you  may  not  sell  any  garments  subject  to 
this  regulation  unless  you  have  received  an  acknowl- 
edgement from  the  OPA  of  the  filing  of  your  pricing 
chart.^' 

Assuming  for  a  minute  that  the  defendants  are 
correct  in  their  contention  that  these  communications 
were  orders,  then  there  is  absolutely  no  question  but 
that  Mr.  R.  C.  Mills,  the  District  Price  Executive,  was 
acting  within  the  scope  of  his  authority  when  he  sent 
these  communications  to  the  defendants  (R.  46  and 
47),  but  in  this  instance  it  turns  out  that  these  or- 
ders were  wrong  and  Mr.  Mills  had  made  a  mistake, 
so  the  Office  of  Price  Administration  takes  the  posi- 
tion that  the  communications  of  the  District  Price 
Executive  w^ere  not  orders  or  directions  but  opinions 
which,  under  the  authority  of  Revised  Procedural 
Regulation  No.  1,  §55 (b),  he  had  no  right  to  give. 

Appellant  on  page  8  of  his  brief  states  that  these 
communications  were  clearly  inapplicable  to  the  de- 
fendants since  the  revised  regulation  prescribed  an 
entirely  different  base,  and  if  they  had  any  doubt 
they  should  have  applied  for  an  official  interpreta- 
tion (page  9,  Appellant's  brief).  You  cannot  possibly 
read  this  inapplicability  into  or  from  these  communi- 
cations. They  appear  on  their  face  to  be  exactly  in 
point  with  the  defendants'  business,  and  if  the  in- 
applicability is  so  clear,  why  did  not  Mr.  Reed  C. 
Mills  see  it.  He  had  access  to  the  revised  regulations 
while  the  defendants  in  this  case  did  not  have. 


APPELLANT'S  AUTHORITIES  NOT  IN  POINT 

The  appellant,  when  citing  these  authorities,  as- 
sumes that  the  above  referred  to  communications  are 
opinions  wrongfully  delivered  by  an  agent  acting  be- 
yond and  outside  of  the  scope  of  his  authority,  and 
further,  upon  the  erroneous  belief  that  the  defendants 
are  relying  upon  the  defense  of  good  faith  alone. 

Under  the  rulings  of  the  various  Circuit  Courts  of 
Appeal,  as  laid  down  in  the  cases  of 

Crary  v.  Porter,  decided  Oct.  4,  1946   (not 
yet  reported) ; 

Pontes  V.  Porter,  156  F.(2d)  956; 

Bowles  V.  Hastings  (5  CCA.)  146  F.(2d) 
94; 

and  others,  good  faith,  alone,  or  standing  by  itself,  is 
not  a  defense,  but  merely  can  be  pleaded  as  mitigation 
of  damage. 

Appellant  then  makes  the  statement  that  the  appel- 
lees have  no  right  to  rely  on  mimeographed  notices 
(Appellant's  Br.  10)  and  cites: 

WellSy  Lamont  Corporation  v,  Bowles  (U.  S. 
Emergency  C  of  A.)  149  F.(2d)  364; 

Schrefflerv.  Bowles  (10  CCA.)  153  F.(2d) 
1,  and 

Boivles  V.  Indianapolis  Glove  Company   (7 
CCA.)   150  F.(2d)  597; 

to  sustain  his  contention. 

In  the  Wells,  Lamont  case,  supra,  Mr.  Wells  sought 


advise  from  the  Chief  of  the  Work  Clothing  Unit  of 
OPA,  who  advised  him  that  his  published  prices  were 
the  ceilings.  Mr.  Wells  relied  upon  this  oral  advice, 
and  the  court  held  that  he  should  not  have  done  so. 

In  Schreffler  v.  Boivles,  supra,  there  is  the  same  set 
of  facts.  ''R.  E.  Schreffler  sought  and  obtained  from 
one  F.  R.  Wildmer,  an  employee  of  the  OPA,  in  Wash- 
ington, D.  C,  advise  as  to  his  rights  to  charge  the 
prices  in  question.^'  The  court  held  he  should  have 
followed  the  prescribed  method  of  obtaining  an  opin- 
ion. 

In  Bowles  v.  Indianapolis  Glove  Company,  supra, 
the  defendant  relied  upon  a  letter  from  the  OPA  to 
establish  his  defense  of  estoppel,  which  is  published 
in  part  in  the  court's  opinion.  In  this  letter  the  writer 
states  that  he  is  in  doubt  as  to  the  defendant's  posi- 
tion, but  that  in  no  way  does  the  letter  validate  the 
prices  charged  by  the  defendant. 

In  none  of  the  foregoing  cases  did  the  defendants 
receive  a  direct  order  to  do  or  refrain  from  doing 
something,  and  in  each  case  the  court  held  that  the 
defendant  sought  an  opinion  and  that  he  should  have 
gone  through  channels  to  get  it. 

The  defendants  herein  submit  to  the  Court  that 
the  case  of  Bowles  v.  Gnffin  (5  CCA.)  151  F.(2d) 
458,  460,  is  more  nearly  in  point  with  the  case  at 
hand.  In  this  case  the  Rent  Director  made  an  order 
based  on  the  landlord's  affidavit  that  the  rent  charged 
was  $9.00  per  week.  Later  the  Director  decided  the 
affidavit  was  false,  and  made  another  order  to  the 
effect  that  $20.00  per  month  was  the  proper  charge. 
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This  action  was  brought  for  the  overcharge  made  dur- 
ing the  periods  between  the  first  and  second  orders, 
and  the  court  held: 

''The  penalties,  for  they  are  such  {Thierry  v. 
Gilbert,  1  Cir.,  147  F.2d  603;  Lambur  v,  Yates, 
8  Cir.,  148  F.2d  137),  sued  for  here  under  Sect. 
205(e)  are  recoverable  only  'if  any  person  sell- 
ing a  commodity  violates  (note  the  present  tense) 
a  regulation,  order,  or  price  schedule  prescribing 
a  maximum  price,'  the  receipt  of  rent  for  the  use 
of  a  house  being  expressly  declared  to  be  deemed 
a  selling  of  a  commodity;  and  Sect.  205(d)  de- 
clared as  a  defense  that  'No  person  shall  be  held 
liable  for  damages  or  penalties  *  *  *  on  any 
grounds  for  or  in  respect  of  anything  done  *  *  * 
in  good  faith  pursuant  to  any  provision  of  this 
Act  or  any  regulation,  order  *  *  *  of  the  Office  of 
Price  Administration  *  *  *  notwithstanding  that 
subsequently  such  provision,  regulation,  or  order 
*  *  *  may  be  modified,  rescinded,  or  determined 
to  be  invalid/  In  this  case  as  to  each  transaction 
of  rent  collection  which  is  proven  the  district 
court  has  the  jurisdiction  and  the  duty  to  decide 
whether  or  not  it  was  done  in  violation  of  any 
regulation  or  order  existing  at  the  time;  and 
if  at  that  time  it  was  done  in  good  faith  pursuant 
to  an  order  then  in  force,  a  defense  is  to  be  held 
established  although  the  order  has  since  been 
rescrinded.  Its  enquiry  on  these  points  cannot  be 
cut  off  and  foreclosed  by  fact  finding  of  the  Ad- 
ministrator.'' Bowles  V.  Griffin,  151  F.(2d)  458, 
460. 
It  seems  clear  that  the  District  Price  Executive 
had  authority  to  give  an  order  (R.  46  and  47).  Also 
see  Bo2vles  v.  Griffin,  151  F.(2d)  458,  460,  wherein 
the  court  states: 


''It  is  suggested  in  oral  argument  that  these 
special  orders  made  by  a  Rent  Director  are  not 
regulations  or  orders  of  the  Administrator  re- 
ferred to  in  Section  204(d).  That  subsection  de- 
nies jurisdiction  to  any  court,  except  the  Emer- 
gency Court,  'to  consider  the  validity  of  any  such 
regulation,  order,  or  price  schedule.'  The  regula- 
tions and  orders  are  those  authorized  in  Section 
2,  and  again  more  broadly  in  Sect.  201  (d)  : 
The  Administrator  may,  from  time  to  time,  is- 
sue such  regulations  and  orders  as  he  may  deem 
necessary  or  proper  in  order  to  carry  out  the 
purposes  and  provisions  of  this  Act.'  These  Sec- 
tions speak  of  the  Administrator  alone,  but  mani- 
festly one  man,  while  he  could  make  the  general 
provisions  usually  referred  to  as  regulations, 
could  not  himself  make  all  the  determinations 
of  more  limited  or  individual  application  which 
are  usually  spoken  of  as  orders.  Accordingly  Sec- 
tion 201(a)   provides:  'The  Administrator  may 

*  *  *  appoint  such  employees  as  he  deems  neces- 
sary in  order  to  carry  out  his  functions  and 
duties  under  this  Act  *  *  *  and  may  utilize  and 
establish  such  regional,  local,  or  other  agencies 

*  *  *  as  may  from  time  to  time  be  needed.'  Sec- 
tion 201(b),  after  locating  his  principal  office 
in  the  District  of  Columbia,  declares:  'but  he  or 
any  duly  authorized  representative  may  exer- 
cise any  or  all  of  his  powers  in  any  place.'  (Ital- 
ics added.)  The  Administrator  could  appoint  a 
Rent  Director  for  this  Defense  Area  and  author- 
ize him  to  fix  by  orders  maximum  rents  for  the 
housing  accommodations  therein." 


10 
PRINCIPLE  OF  ESTOPPEL  APPLIES  TO  TfflS  CASE 

That  the  principle  of  estoppel  can  apply  to  the 
plaintiff  is  made  clear  in  the  case  of  U.  S.  v.  Denver 
&  R,  G.  W.  R,  Co.  (8  CCA.)  16  F.(2d)  374,  376,  in 
which  the  court  said: 

'The  equitable  claims  of  the  State  or  the 
United  States  are  no  stronger  than  those  of  an 
individual  under  like  circumstances  and  a  State 
or  the  United  States  may  waive  a  claim  and  be 
estopped  from  the  assertion  of  a  claim  under 
circumstances  that  would  estop  an  individual 
from  the  assertion  of  a  similar  claim/' 

Also  see  FHtch  v,  U.S.  (9  CCA.)  234  Fed.  608,  236 
Fed.  133. 

That  the  principle  of  estoppel  can  apply  to  the  Ad- 
ministrator of  the  OPA  is  made  clear  in  the  case  of 
Bowles  V  Griffin,  supra.  All  of  the  necessary  elements 
of  an  estoppel  are  present  in  the  instant  case. 

NEITHER  THE  APPELLANT  NOR  THE  PUBLIC  HAS 
SUFFERED  ANY  DAMAGE 

The  only  parties  who  have  suffered  any  damage  in 
the  matter  of  this  alleged  violation  are  the  defend- 
ants, not  the  public. 

The  defendants  started  their  business  in  December, 
1943,  and  filed  a  pricing  chart  to  which  the  appellant 
has  no  objection  and  concedes  is  correct. 

During  the  first  four  months  of  their  business  they 
actually  sold  merchandise  under  these  published  ceil- 
ing prices  (R.  58)  which,  of  course,  is  not  contrary 
to  OPA  regulations.  Revised  Maximum  Price  Regula- 
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tion  No.  330,  above  referred  to,  provided  the  defend- 
ants should  use  sale  prices  of  the  first  four  months  of 
their  operation  for  their  base  instead  of  the  published 
ceiling  prices  filed  in  December,  1943.  Under  the  last 
OPA  ruling  they  are  bound  with  their  generosity,  but 
in  no  instance  did  the  public  pay  a  higher  price  than 
the  defendants  had  a  right  to  charge  or  v^ould  have 
had  a  right  to  charge  had  they  not  put  their  prices 
under  their  authorized  ceilings  during  the  first  four 
months. 

These  last  above  mentioned  facts  clearly  show  that 
Revised  Maximum  Pi^ice  Regulation  No.  330  is  arbi- 
trary and  discriminatory  as  it  has  the  effect  to  force 
the  defendants  in  this  case  to  sell  the  same  goods  for 
less  than  their  competitors  can  sell  them,  and  could 
lawfully  have  hold  them  under  OPA  regulations. 

The  defendants  are  aware  of  the  fact  that  they 
are  in  the  wrong  court  to  have  the  Revised  Maximum 
Price  Regulation  No.  330  set  aside  on  the  grounds 
that  it  is  arbitrary  or  discriminatory  under  §204 (d).* 
However,  these  facts  are  all  contained  in  the  record 
(R.  56,  57  and  58)  and  the  conclusion  is  obvious. 

CONCLUSION 

The  whole  case  turns  on  the  proposition  of  whether 
the  communications  of  September  14  and  October  7, 
above  referred  to,  were  orders  or  opinions.  There  can 
be  no  question  but  that  they  were  intended  as  orders 
when  written,  which  then  raises  the  question  as  to 
whether  or  not  the  Administrator  can  now  say  that 
since  the  orders  were  wrong  they  became  opinions 
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which  are  not  binding  on  the  Administrator  because 
the  District  Price  Executive  was  not  authorized  to 
give  an  opnion.  If  the  court  decides  these  communica- 
tions were  orders,  then  the  defendants  urge  the  court 
that  the  Office  of  Price  Administration  is  estopped  to 
bring  this  action  under  the  authorities  above  cited, 
and  particularly  the  case  of  Bowles  v.  Griffin,  supra, 
and  the  decision  of  the  District  Court  should  be  af- 
firmed. 

Respectfully  submitted, 

Merritt,  Summers  &  Bucey 

ROSCOE  Krier, 

Attorneys  for  Appellees. 


Title  50  App.  924,  §§(b)  &  (d)  U.S.C.A. 


No.  11,420 


IN  THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


Philip  B.  Fleming,  Temporary  Controls 

Administrator, 

Appellant, 
vs. 

Dorothy  Haxscom  and  R.  C.  Hanscom, 
d/b/a  Dorothy  Hanscom's,  a  Copartner- 
ship, 

'Appellees, 


APPELLANT'S  REPLY  BRIEF. 


William  E.  Remy, 

Deputy  Commissioner  of  Price 
Administration  for  Enforcement, 

David  London, 

Director,  Litigation  Division, 

Albert  M.  Dreyer, 

Chief,  Appellate  Branch, 

Abraham  H.  Maller, 

Special  Appellate  Attorney, 
Office  of  Temporary  Controls, 
Office  of  Price  Administration, 
Washington  25,  D.  C. 


William  B.  Wetherall, 

Regional  Litigation  Attorney, 

47  Kearny  Street,  San  Francisco  8,  California. 

Pibnau-Walsh  Phintino  Co.,  San  Feancisco 


^t 


1 
JAN  21 1947 


Argument 
Conclusion 


Topical  Index 


Page 
1 


Table  of  Authorities  Cited 

Page 
Aunt  Jemima  Mills  Co.  v.  Rij?ney  &  Co.,  247  Fed.  407,  certi- 
orari denied  245  U.S.  672 4 

Bowles  V.  Griffin,  151  F.  2d  458 2 

Euclid  Doan  Co.,  In  re,  104  F.  2d  714,  certiorari  denied  308 

U.S.  619   4 

Fritch  V.  United  States,  234  Fed.  608 4 

Rosensweig  v.  United  States,  144  F.  2d  30 6 

Sturm  V.  Boker,  150  U.S.  312 4 

Texas  Co.  v.  Chicago  &  A.  R.  Co.,  126  F.  2d  83 4 

P 

United  States  v.  Denver  &  R.  G.  W.  R.  Co.,  16  F.  2d  374. .. .  3 

United  States  v.  Stewart,  311  U.S.  60 3 

Yakus  V.  United  States,  321  U.S.  414 6 

I 


No.  11,420 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Philip  B.  Fleming,  Temporary  Conti'ols 

Administrator, 

Appellant^ 
vs. 

Dorothy  Hanscom   and  R.   C.   Hanscom, 
d/b/a  Dorothy  Hanscom 's,  a  Copartner- 

^  Appellees. 


APPELLANT'S  REPLY  BRIEF. 


ARGUMENT. 

Appellees  apparently  concede  the  force  of  the  cases 
cited  by  us,  but  seek  to  avoid  their  effect  by  referring 
to  the  mimeo.^'raphed  notices  as  ^Sirders"  instead  of 
interpretations  of  the  re^ilations.  Appellees'  conten- 
tion that  the  mimeoo;Taphed  notices  were  orders  is 
purely  an  assumption  unsupported  by  any  authority 
and  negatived  by  the  very  wording  of  the  mimeo- 
graphed notices. 

All  that  these  notices  did  was  to  inform  dealers  that 
Revised  Maximiun  Price  Regulation  No.  330  had  been 


issued  and  was  in  effect.  It  then  advised  these  dealers 
what  the  Regulation  prescribed  with  regard  to  the 
preparation  and  filing  of  a  pricing  chart.  The  opening 
language  of  the  second  paragraph  is  most  significant: 
^•"According  to  this  revised  Regulation,  it  is  necessary 
*  *  *.'^^  Finally,  in  the  last  paragraph,  the  dealers 
were  advised  that  a  copy  of  the  revised  Regulation 
would  be  sent  to  them  by  the  local  OP  A  board  as  soon 
as  they  received  their  supply. 

Clearly,  these  notices  cannot  be  construed  as  any- 
thing more  than  notification  that  a  new  Regulation  has 
been  issued  and  had  been  put  into  effect,  and  a  further 
notification  of  one  of  the  provisions  of  that  Regula- 
tion.   As  such,  the  most  that  can  be  said  of  these  no- 
tices is  that  they  constituted  an  interpretation  of  what 
the  Regulation  provided  with  regard  to  the  filing  of 
pricing  charts.    Since  these  notices  did  not  constitute 
official  interpretations  under  the  provisions  of  Sec-l 
tions  54  and  55  of  Revised  Procedural  Regulations i 
No.  1,  appellees  had  no  right  to  rely  upon  them.   The' 
authorities  which  we  cited  in  our  original  brief  arej 
admittedly  in  point  as  to  this  proposition.^ 

This  brings  us  to  the  second  or  corollary  contention! 
of  appellees,  namely,  that  the  Administrator  was 
estopped  from  maintaining  this  action  by  reason  of] 
the  notices. 


^In  the  Griffin  ease,  the  authority  of  the  Rent  Director  as  abov( 
disclosed,   did   not   appear  in    the   record.     The   Court,   however, 
pointed  out  tliat  both   i)artios  had  conceded  the  authoi'ity  of  th( 
Ilent  Director  to  issue  the  orders,  and  both  parties  relied  upon  th( 
orders  issued  b}-  the  Rent  Director. 


It  is  a  fundamental  i)rinciple  of  our  jurisprudence 
that  the  United  States  is  neither  bound  nor  estopped 
by  the  imauthorized  acts  of  its  officers  or  agents.  This 
rule  is  so  well  settled  as  not  to  require  the  citation  of 
the  numerous  cases  in  which  it  has  been  applied. 

Typical  of  these  cases  is  United  States  v.  Steivart, 
311  U.S.  60,  where  it  was  claimed  that  the  defendant 
had  relied  on  statements  issued  in  circulars  prepared 
and  distributed  by  the  Farm  Loan  Board.  The  Court 
said  at  page  70 : 

^^An  officer  or  agency  of  the  United  States  to 
whom  no  administrative  authority  has  been  dele- 
gated cannot  estop  the  United  States  even  by  an 
affirmative  undertaking  to  waive  or  surrender  a 
public  right.  Utah  v.  United  States,  284  U.S. 
534,  545,  546,  52  S.  Ct.  232,  235,  76  L.  Ed.  469; 
Wilber  National  Bank  v.  United  States,  294  U.S. 
120,  123,  124,  55  S.  Ct.  362,  363,  364,  79  L.  Ed. 
798." 

Since  the  notices,  whether  considered  as  orders  or  as 
interpretations,  were  unauthorized,-  no  estoppel  could 
result. 

The  cases  cited  by  appellees  on  this  proposition  are 
not  in  point.  In  United  States  v,  Denver  <Sc  R,  G.  W. 
R.  Co.,  16  F.  2d  374,  the  approval  relied  upon  was 
given  by  the  Secretaiy  of  Interior,  and  there  was  no 
claim  made  as  to  any  lack  of  his  authority  to  give 


2By  Amendment  No.  7,  effective  June  15,  1946,  District  Offices 
were  authorized  to  issue  orders  governino^  the  pricin*i:  by  retailers 
of  price-maintaiTied  merchaiidise.  That  provision  is  inapplical)lc 
here,  and  became  effective  long  after  the  period  invoh'cd  in  this 
case. 
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such  approval.  In  Fritch  v.  United  States,  234  Fed. 
608,  also  relied  upon  by  appellees,  the  Court,  in  its 
opinion  on  rehearing  (236  Fed.  133)  recognized  the 
rule  that  the  government  is  not  estopped  by  the  un- 
authorized acts  of  its  agents  or  officers,  but  pointed 
out  that  the  Secretary  of  Commerce  and  Labor  was 
acting  within  the  scoi)e  of  his  authority.  Clearly, 
these  cases  have  no  bearing  on  the  case  at  bar. 

There  is  another  cogent  reason  why  appellees  can- 
not claim  estoppel.  An  essential  element  of  the  right 
to  claim  estoppel  is  that  ^*the  party  asserting  estoppel 
must  be  able  to  show  that  he  has  been  injured  by  the 
conduct  of  the  other  party  and  that  he  had  no  knowl- 
edge or  means  of  knowledge  of  the  truth''.  (In  re 
Euclid  Doan  Co.  (CCA.  6th),  104  F.  2d  714,  715, 
certiorari  denied  308  U.S.  619.)^ 

The  rule  has  been  succinctly  stated  in  Texas  Co,  v. 
Chicago  d  A.  R.  Co.  (CCA.  7th),  126  F.  2d  83,  where 
the  Court  speaking  of  estoppel  said  at  page  91 : 

**It  was  never  intended  to  work  a  i)ositive  gain 
to  a  party.  See  Notes,  17  Am.  St.  Rep.  24;  25 
Am.  St.  Rep.  330.  Its  whole  office  is  to  i)rotect 
him  from  a  loss,  which  but  for  the  estoppel,  he 
could  not  escape.  In  other  words,  an  estoppel 
should  be  limited  to  what  may  be  necessary  to 


^Obviously,  ap})cllocs  had  no  right  to  rely  on  the  notices  when 
they  could  and  should  have  looked  to  the  Regulation  to  which  their 
attention  was  called  by  the  notices. 

In  any  event,  the  notices,  at  most,  w^ere  not  expressions  of  fact, 
but  of  law.  Such  expressions  do  not  make  the  law  other  than  it  is, 
or  estop  the  api)ellant  from  relying  on  the  law  as  it  really  is.  Aunt 
Jemima  Mills  Co.  v.  Bigney  &  Co.  (CCA.  2d)  247  Fed.  407,  409, 
certiorari  denied  245  U.S.  672;  Sturm  r.  Boker.  150  U.S.  312. 


put  the  parties  ui  the  same  relative  position  which 
they  would  have  occupied  if  the  predicate  of  the 
estoppel  had  never  existed.  PhiUipshior/h  Bank 
V,  F aimer,  31  N.J.L.  52,  86  Am.  Dec.  193." 

Appellees  have  failed  to  show  how  they  will  be  ad- 
versely affected  if  their  claim  of  estoppel  is  disal- 
lowed. It  must  be  remembered  that  all  the  Adminis- 
trator seeks  to  recover  by  this  action  is  the  amount  of 
the  overcharges  which  ap])ellees  have  received.  No 
damages  above  that  amount  are  sought.  (R.  15.)  If 
the  Administrator  is  permitted  to  recover,  the  ap- 
pellees will  be  in  precisely  the  same  situation  that  they 
would  have  been  in  if  they  had  followed  the  Regula- 
tion instead  of  the  notices. 

Let  us  re-create  the  situation  as  it  existed  when 
Revised  Maximum  Price  Regulation  No.  330  was  is- 
sued. Suppose  the  District  Office  had  not  sent  out  the 
mimeographed  notices.  The  appellees  would  have  been 
required  to  read  the  Re^nsed  Regulations  and  file  a 
new  pricing  chart  based  upon  deliveries  of  garments 
during  the  first  four  months  follow^ing  the  first  de- 
livery of  garments  by  them.  This  would  be  the  pricing 
chart  which  they  eventually  did  file  as  the  amended 
pricing  chaii:  on  November  26,  1945.  (R.  9-10.)  Had 
appellees  done  so  and  abided  by  that  pricing  chart, 
their  customers  would  have  })aid  appellees  $714.01  less 
than  they  did.  Consequently,  if  appellees  are  com- 
pelled to  pay  to  the  Treasury  of  the  United  States  the 
sum  of  $714.01,  it  puts  them  in  the  same  position  that 
they  would  have  been  in  had  they  followed  the  Regu- 
lation  and  had   not   been   '^misled"  bv   the   mimeo- 


graphed  notices.  Conversely,  if  the  appellees'  claim 
of  estoppel  be  sustained,  the  result  would  be  a  positive 
gain  to  the  appellees,  contrary  to  the  puri)ose  and 
function  of  the  principle  of  estoppel. 

In  a  futile  attempt  to  show  that  they  have  been 
injured,  appellees  argue  that  the  Revised  Regulation  is 
arbitrary  and  discriminatory  because  it  compels  them 
to  sell  at  the  same  prices  wliich  they  charged  during 
the  first  four  montlis  of  their  operations — a  period  in 
which  they  sold  at  less  than  their  allowable  maximum 
prices.  This  contention  does  not  aid  the  appellees. 
It  does  not  show  an  injury  resulting  from  appellees' 
following  the  notices.  Ratlier,  it  is  a  result  which 
follows  from  the  Revised  Regulation  itself.  A2:)pellees' 
complaint  then  goes,  not  to  the  alleged  estoppel,  but 
to  the  validity  of  the  Regulation  itself — a  complaint 
which,  in  view  of  the  provisions  of  Section  204(d)  of 
the  Emergency  Price  Control  Act,  as  amended  (50 
U.S.C.  App.  Sec.  924(d)),  camiot  be  made  in  this 
Court.  Yakus  v.  United  States,  321  U.S.  414;  Rosen- 
stveig  V,  United  States  (CCA.  9th),  144  F.  2d  30.      J 


CONCLUSION. 

Appellant  resi)ectfully  submits  that  the  contentions 
advanced  by  appellees  in  support  of  the  judgment  are 
without  merit.  The  judgment  below  is  clearly  er- 
roneous and  should  be  reversed  and  the  case  remanded 
with  directions  to  the  lower  Court  to  enter  judgment 
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in  favor  of  the  plaintiff  in  the  sum  of  $714.01  and 
costs. 

Dated,  January  15, 1947. 

Respectfully  submitted, 

William  E.  Remy, 

Deputy  Commissioner  of  Price 
Administration  for  Enforcement, 

David  London, 

Director,  Litigation  Division, 

Albert  M.  Dreyer, 

Chief,  Appellate  Branch, 

Abraham  H.  Maller, 

.Special  Appellate  Attorney, 
Office  of  Temporal  y  Controls, 
Office  of  Price  Administration, 
Washington  25,  D.  C. 

William  B.  Wetherall, 

Kejrioiiai  Litigation  Attorney. 

47  Kearny  Street,  San  Fmncisco  8,  Caliloruia. 
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Preliminary 

Since  this  Court  seems  to  have  made  its  determina- 
tion upon  most  of  the  points  included  in  Appellant's 
appeal,  and  appellant  feels  that  it  will  be  ineffectual 
to  attempt  to  change  such  decision  of  this  court  in 
such  respects,  yet  appellant  hereby  takes  the  liberty 
of  calling  to  the  attention  of  the  Court  again  one 
or  two  matters  which  do  not  appear  to  have  been  noted 
fully  in  the  Court's  opinion. 


1.  ALASKA  PRICES  REGULATED  BY  M.P.R.  194 

This  Court  says  (page  2  of  its  opinion) :  ''While 
appellant  contends  to  the  contrary,  Maximum  Price 
Regulation  No.  194  (7  F.R.  971,  3663)  is  clearly  in- 
applicable to  the  transaction/'  It  should  be  noted  that 
Footnote  (2)  was  a  part  of  the  original  No.  194,  as 
adopted  prior  to  January,  1943. 

But  the  clause  in  Footnote  (2)  was  superseded  by 
an  amendment  No.  10  of  M.P.R.  No.  194  (adopted  in 
January,  1943)  wherein  it  states,  ''The  provisions 
of  this  Maximum  Price  Regulation  No.  194  supersede 
the  provisions  of  all  other  maximum  price  regulations, 
except  where  other  maximum  price  regulations  pro- 
vide that  notwithstanding  Maximum  Price  Regula- 
tion No.  194,  such  other  regulations  shall  be  applicable 
in  the  Territory  of  Alaska.''  This  Amendment  was 
filed  with  the  Federal  Register  (F.R.  Doc.  34-780) 
and  was  in  force  during  the  whole  of  the  period  (April, 
1943  -  September,  1943)  in  which  the  sales  were  ef- 
fectuated by  Appellant  (defendant)  to  his  Alaskan 
buyers. 

In  this  connection  it  should  be  noted  that  neither 
Order  No.  3  under  M.P.R.  No.  193,  nor  the  2nd  Rev. 
Max.  Exp.  Price  Reg.  which  Appellee  (plaintiff)  con- 
tends is  the  Order  and  Regulation  —  when  properly 
interpreted  —  establishing  that  Appellant  (defend- 
ant) made  an  alleged  $21,809.89  overcharge  to  his 
Alaska  customers,  contain  any  statement  therein  that 
"st6c/^  other  regulation  shall  be  applicable  in  the  Ter- 
ritory of  Alaska.''  Certainly  no  language  can  be 
clearer  than  the  provision  in  M.P.R.  No.   194,  that 
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''the  maximum  price  to  a  buyer  in  the  Territory  of 
Alaska  shall  be/'  and  the  further  requirement  in 
Amendment  No.  10,  of  M.P.R.  No.  194,  that  such  M. 
P.R.  No.  194  ''supersedes  the  provisions  of  all  other 
maximum  price  regulations^ 

Furthermore,  this  Court  has  entirely  lost  sight  of 
the  fact  that  the  Maximum  Price  Regulation  statutes 
were  intended  to  regulate  prices  at  the  place  of  the 
market  —  in  this  case  Alaska  —  and  that  all  buyers 
of  this  merchandise  from  Shyman  had  their  places  of 
business  in  Alaska. 

It  having  been  conceded  by  Appellee's  counsel  that 
there  were  no  ceilings  on  Alaska  merchandise,  and 
this  merchandise  having  been  destined  for  the  Alaska 
market  at  all  times  from  the  time  of  the  beginning  of 
the  shipment  in  Minneapolis,  Appellant  still  contends 
that  the  decisions  of  the  United  States  Supreme  Court 
are  decisive  on  the  question. 

2.  VALIDITY  OF  FORMULA  NOT  UNDER  ATTACK; 
APPELLANT  CONTENDS  FOR  NECESSITY  OF 
WRITTEN  ORDER  FIXING  SEATTLE  PRICE 

Appellant  contends,  further,  that  this  court  miscon- 
strues Appellant^s  argument  concerning  the  fixing  of  a 
Seattle  price  upon  this  merchandise.  Appellant  is  not 
attacking  the  validity  of  the  formula  in  the  Regula- 
tion. Appellant  still  insists  that  it  was  the  duty  of 
some  O.P.A.  official  to  enter  A  written  order  es- 
tablishing a  Seattle  price  for  the  goods.  That  is  the 
procedure  adopted  by  this  Court  in  Martini  v.  Porter^ 
157  F.(2d)  35,  which  procedure  follows  exactly  the 
basic  law  as  promulgated  by  Congress.     This  court 


therein  said  (page  40) :  ''Before  the  district  court 
could  lawfully  enter  a  judgment  based  on  or  involving 
the  amount  of  overcharges,  it  was  necessary  for  the 
OPA  to  enter  this  order,'^  So,  again,  may  we  reiterate 
that  a  written  order  establishing  Seattle  prices  must 
have  been  entered  by  some  authorized  OPA  official, 
before  judgment  rightfully  could  be  entered  in  this 
case. 

This  court,  in  its  opinion,  assumes  that  ''adequate 
avenues  of  relief  were  open  to  Appellant  by  applica- 
tion to  the  Administrator  for  an  authoritative  written 
interpretation/'  The  procedure  referred  to  applies  only 
when  some  O.P.A.  official  somewhere  has  established 
a  price  and  the  protestant  insists  that  another  price 
should  be  established  as  the  correct  ceiling  price.  But, 
in  this  case,  no  ceiling  price  in  Seattle  had  ever  been 
established  by  any  official  and  Appellant's  letters  could 
find  no  means  of  making  any  such  official  establish 
such  a  price  by  written  order  as  the  law  requires.  The 
"uncertainties''  as  to  such  price  were  for  the  O.P.A. 
officials  to  determine  and  establish,  and  were  not  to  be 
the  action  of  Appellant  under  the  law. 

This  court  states  that  Appellant  "concededly  paid 
above  ceiling  prices  to  his  suppliers."  In  such  respect 
this  Cou^l  is  in  error.  Until  a  selling  price  had  been 
established  at  Seattle  by  the  O.P.A.  by  a  written  order, 
there  was  no  "over-ceiling  price  violative  of  the  law." 


3.  UNITED  STATES  AND  WASHINGTON  STATE  STAT- 
UTES AND  REGULATIONS  CONCERNING  LIQUOR 
CONTROL  SET  ASIDE  WITHOUT  COMMENT 

■  This  court  has  failed  in  its  opinion  to  notice  that 
both  the  United  States  Constitution  as  interpreted  by 
the  United  States  Supreme  Court,  and  the  statutes 
and  liquor  regulations  of  the  State  of  Washington, 
provide  that  there  can  be  no  '^domestic^'  sale  of  liquors 
in  the  State  of  Washington.  Particularly,  it  should  not 
be  the  law  that  by  an  oral  interpretation  of  some  0. 
P.A.  official  such  liquor  control  of  the  state  may  be  set 
aside  by  the  O.P.A. 

Furthermore,  the  Court  has  not  exercised  its  chan- 
cellory powers  herein,  to  right  the  wrong  where  an 
$18,020.25  loss  due  to  admittedly — and  not  denied — 
wrong  pricing  methods  of  an  O.P.A.  official  has  caused 
an  extreme  hardship  to  this  Appellant  of  whom  the 
lower  court  stated  that  he  had  exercised  the  greatest 
good  faith  in  trying  to  comply  with  O.P.A.  statutes 
and  regulations. 

Because  of  lack  of  time  to  include  additional  author- 
ities herein,  Appellant  respectfully  prays  this  Court 
for  an  additional  15  days  within  which  the  decisions  of 
other  courts  applicable  to  Appellant's  contentions  may 
be  presented  to  this  Court;  in  particular,  such  deci- 
sions as  may  appertain  to  an  equitable  method  of  ad- 
justing the  judgment  in  this  case  to  the  concededly 
good  faith  of  all  of  Appellant's  desires  to  conform  to 
the  complex  rules  and  regulations  of  the  O.P.A. 
Respectfully  submitted, 

Daniel  B.  Trefethen, 

Attorney  for  Appellant 


VERIFICATION 

State  of  Washington,  County  of  King — ss. 

Daniel  B.  Trefethen,  being  first  duly  sworn,  on  oath, 
deposes  and  says  as  follows:  That  affiant  is  attor- 
ney for  Appellant  Alfred  Shyman  who  is  absent  in 
Alaska ;  that  affiant  is  personally  familiar  with  all  of 
the  matters  and  statements  set  forth  in  the  foregoing 
Petition  for  Rehearing ;  that  he  executes  this  verifica- 
tion as  the  act  and  deed  of  said  Appellant  Alfred  Shy- 
man  for  the  uses  and  purposes  therein  stated,  being 
authorized  so  to  do;  that  he  has  read  said  Petition, 
knows  the  contents  thereof  and  the  same  are  true  as 
he  verily  believes. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  September,  1947.  ^ 


Notary  Public  in  and  for  the  State 
of  Washington,  residing  at  Seattle. 


CERTIFICATE  OF  COUNSEL 

As  counsel  for  Alfred  Shyman,  Appellant  in  th< 
above  Petition  for  Rehearing,  I  hereby  certify  thai 
in  my  judgment  the  Petition  is  well  founded  and  that" 
it  is  not  interposed  for  delay. 


/^&l<ucU^ 


Daniel  B.  Trefethj 

Attorney  for  Appellant 
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I 


In  this  supplemental  argument  designating  addi- 
tional authorities  the  points  will  be  numbered  to  con- 
form to  those  set  forth  in  Appellant's  Petition  for  Re- 
hearing. 

1.  (Petition  for  Rehearing,  pages  2-3.) 
In  its  opinion  this  court  has  stated  that  M.P.R.  No. 
194  ''is  clearly  inapplicable  to  this  transaction''  be- 
cause a)  ''export"  is  described  by  the  Regulation  as 
"any  sale  of  a  commodity  by  a  seller  *  *  *  in  the  conti- 
nental United  States  to  a  purchaser  outside  thereof 
(Note  1,  page  2,  of  the  Opinion) ;  and  b)  "sales  and 


deliveries  to  a  buyer  in  the  Territory  of  Alaska  do  not 
include  sales  from  a  seller  outside  of  the  Territory  of 
Alaska  to  a  purchaser  in  the  Territory  of  Alaska"! 
(Note  2,  page  2,  of  the  Opinion)  ' 

a)  It  has  always  been  the  usage  of  the  United  States 
Customs  Department  not  to  include  the  shipment  of 
commodities  to  Alaska  in  the  ^'export''  classifications. 
All  dictionaries,  likewise,  designate  the  word  '^export" 
to  mean  otherwise  than  the  definition  applied  to  Alas- 
ka by  this  court. 

The  Century  Dictionary:  Export  to  means  ^'to  carry 
or  to  take  away;  specifically — to  send  (ocommodities) 
to  other  countries  for  sale  or  exchange.  Exportation — 
the  act  of  exporting;  the  sending  of  commodities  out 
of  a  country  in  trade.  The  Standard  Dictionary  defines 
Export  to  mean  ''to  carry  or  send  out  or  away,  espe- 
cially for  trade  from  one  country  to  another.  Export 
— that  which  is  exported;  in  general,  goods  or  any 
article  of  trade  or  merchandise  sent  from  one  country 
to  another;  properly,  and  as  used  in  the  United  States 
Constitution,  goods  sent  to  a  foreign  country;  usually 
in  the  plural,  as,  Exports  to  Europe.  Exportation— 
Theact  or  practice  of  exporting,  or  of  sending  out  com- 
modities from  one  country  to  another  for  traffic  oi 
sale.  Exporter  —  One  who  exports — especilally,  one 
whose  business  it  is  to  send  goods  by  way  of  trade  to 
another  country  or  region.  Custom — A  tariff  or  duty 
assessed  by  law  levied  upon  goods  exported  or  im- 
ported. Phrases:  Customs  duty,  the  tariff  or  tax  as- 
sessed  upon  merchandise  imported  from  or  exportec  ; 
to  a  foreign  country.  ^  , 


^'Whatever  primary  meaning  may  be  indicated 
by  its  derivation,  the  word  'export'  as  used  in  the 
Constitution  and  laws  of  the  United  States,  gen- 
erally means  the  transportation  of  goods  from  this 
to  a  foreign  country.  As  the  legal  motion  of  emi- 
gration is  a  going  abroad  with  an  intention  of  not 
returning,  so  that  of  exportation  is  a  severance 
of  goods  from  the  mass  of  things  belonging  to  this 
country  with  an  intention  of  uniting  them  to  the 
mass  of  things  belonging  to  some  foreign  country 
or  other/' 

17  Op.  U.  S.  Attys.  Gen.  583. 

In  this  connection  the  United  States  Supreme  Court 
confirms  such  definition  wherein  it  states : 

''But,  if  the  question  were  one  of  doubt,  the 
doubt  would  be  resolved  in  favor  of  the  importer 
'as  duties  are  never  imposed  on  the  citizen  upon 
vague  or  doubtful  interpretations." 

Sivan  &  Finch  Co.  v.  U.S.,  190  U.S.  143,  at 
144-146. 

The  Territory  of  Alaska  belongs  to  the  United 
States  but  is  not  a  part  of  the  Union  of  States  under 
the  Constitution  *  *  *.  The  Constitutional  restrictions 
on  the  power  of  Congress  to  deal  with  articles  brought 
into  or  sent  out  of  the  United  States  do  not  apply  to 
articles  brought  into  or  sent  out  of  the  "Territory.'' 

Hoover  &  Allision  Company  v.  Evatt,  324 
U.S.  652,  at  673-674  (18.19,  20). 

It  was  an  "established  business  practice"  since  1933, 
that  whiskey  sent  to  Alaska  was  not  an  "export"  and 
such  clause  should  not  be  interpreted  so  as  "to  compel 
changes  in  the  business  practices,  *  *  *  established  in 


an  industry"  (Emergency  Price  Control  Act  of  1942, 
Sec.  2(h)  (Public  Law  421,  77th  Congress,  Chap.  26, 
2nd  Session,  H.B.  5990). 

The  business  practices  of  this  defendant  were  a  di-l 
rect  issue  in  the  Lake  case  and  were  confirmed  by  the<] 
business  practices  recited  in  the  International  Shoe 
Company  case. 

W.  J,  Lake  &  Co,  v.  King  County  (Alaska 
Distributors,  as  Amicus  Curiae)  3  Wn.i 
(2d)  500,  rehearing  4  Wn.(2d)  651,  cer-- 
tiorari  denied,  311  U.S.  715. 

International  Shoe  Company  v.  State,  22  Wn.: 
(2d)  148;  affirmed  by  U.S.  Supreme 
Court,  66  Sup.  Ct.  154,  at  157-161. 

The  above  cases  should  be  binding  upon  this  courti 
Williams  v.  Kaiser,  323  U.S.  471  at  478 (i)j 
b)  The  Administrator  rightly  designated  that  his 
Regulation  No.  194,  Amendment  No.  10,  was  the  sole 
regulation  applying  to  sales  to  buyers  in  Alaska  unless 
any  regulation  applicable  in  the  United  States  con- 
tained the  saving  clause  ^^that  such  prices  should  apply 
to  Alaska.''  Regulation  No.  193  had  no  such  saving 
clause,  as  was  demonstrated  in  the  Petition  for  Re- 
hearing  (pp.  2-3).  As  the  Supreme  Court  has  stated, 
"It  is  beyond  the  judicial  power  of  innovation  to  sup-: 
ply  a  direct  prohibition  by  construction.  We  think  we 
should  not  try  to  reach  the  same  result  by  a  series  of 
interpretations  so  far  fetched  and  forced  as  to  bring 
into  question  the  candor  of  Congress  as  well  as  the  in- 
tegrity of  the  interpretative  process." 

Western  Union  Tel  Co,  v,  Lenrot,  323  U.Si 
490  at  508(10). 


That  Regulation  No.  194  is  applicable  to  this  case 
is  established  furthermore  by  the  Opinions  rendered 
Tby  Administrator  Chester  Bowles: 

In  the  Matter  of  the  Anchorage  Grocery,  et 
al  Order  denying  protest.  Docket  No. 
1288-2-P,  issued  April  8,  1945,  and  pub- 
lished in  Vol.  3,  Pike  &  Fischer^s  O.P.A. 
Opinions  and  Decisions  at  pages  156-157; 

In  the  Matter  of  Otto  Kraft  &  Sons.  Opinion 
denying  protest.  Docket  No.  1288-3-P,  ren- 
dered May  12,  1945,  and  published  in  Vol. 
3,  Pike  &  Fischer's  O.P.A.  Opinions  and 
(  Decisions  at  pages  223-224. 

Ae  recited  in  said  Opinions  of  Administrator  Ches- 
ter Bowles,  there  were  no  ceiling  prices  on  Tom  Burns 
Whiskey  in  Alaska  until  the  Amendment  of  Regula- 
tion No.  288  was  adopted  in  April,  1944,  practically  a 
year  subsequent  to  the  sales  consummated  in  this  case 
(Shyman's  Ex.  S.l,  Amendment  12). 

II.  (Petition  for  Rehearing,  pages  3-4) : 

Evidently  Appellant's  counsel  did  not  make  clear 
to  this  court  that  his  insistance  upon  the  establish- 
ment of  a  ceiling  price  for  Tom  Burns  Whiskey  in 
Seattle  by  a  written  order,  did  not  constitute  an  at- 
tack upon  the  validity  of  Order  No.  3  under  M.P.R. 
193.  Appellant  never  has  insisted  that  ''the  Adminis- 
trator was  without  power  to  establish  maximum  prices 
by  formula''  (Opinion,  pp.  2-3). 

Counsel  for  Appellant  is  not  questioning  the  validity 
Df  any  Regulation.  It  is  true  that  the  Emergency  Court 
of  Appeals  has  the  jurisdiction  to  determine  the  valid- 
ity of  regulations  and  not  this  court.  But  Appellant  in- 


6 

sists  that  the  applicability  of  certain  Orders  or  Regula- 
tions as  opposed  to  other  Orders  or  Regidations,  and 
interprettions  of  the  language  of  the  applicable  Reg- 
ulaions,  are  matters  for  the  determination  of  this  cour 
in  this  proceeding. 

May  we  re-examine  for  the  court  some  of  the  pert! 
nent  facts  in  this  case.  No  written  order  of  any  kin 
has  ever  been  made  by  any  O.P.A.  official  establishin 
a  price  for  Tom  Burns  Whiskey  in  Seattle.  Appel 
lant's  contention  herein  is  that  establishing  a  maxi 
mum  price  for  Tom  Burns  Whiskey  in  Minnesota  (un 
der  Order  No.  3,  O.P.R.  193)  has  no  applicability  a 
to  maximum  prices  for  such  whiskey  either  in  Se 
attle  or  in  Alaska.  There  must  have  been  a  furthe 
order  issued  by  some  O.P.A.  authorized  official  fixin 
dollars  and  cents  values  for  the  whiskey.  It  must 
affirmatively  proven  by  the   Administrator  that  h 
properly   ascertained   and   worked   out   the   formul 
(method)  by  applying  the  dollars  and  cents  costs  o 
freight  and  other  expenses  designated  in  the  order 
and  that  the  resultant  effect  was  a  designated'  dollars 
adn  cents  value  for  Seattle  in  writing  by  an  authorizad 
official.  As  stated,  no  such  order  by  any  official  was 
ever  issued  as  to  the  price  of  Tom  Burns  Whiskey  in 
Seattle,  or  in  Alaska. 

The  Emergency  Court  of  Appeals  has  enunciated 
the  law  that  prices  may  vary  in  the  same  commodity* 
in  various  localities  throughout  the  United  States  ana 
its  possessions. 

Supak   V.  Porter,  158   F.(2d)    803  at   80( 
6,7). 
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This   court   says    (Opinion,    page    3)    that   'It   is 
claimed,    also,   that  the   formula   prescribed  was   so 
vague  and  complex  that  appellant  was  unable  to  as- 
certain the  applicable  ceiling  prices  for  his  product." 
Not  only  was  the  Minnesota  formula   (Order  No.  3) 
under  M.P.R.  193  'Vague  and  complex''  to  appellant, 
but  the  formula  could  not  be  worked  out  intelligently 
by  any  O.P.A.  official  who  tried  to  do  so.  The  oral 
;  interpretations  of  different  O.P.A.   officials  made   a 
variance  as  to  the  alleged  ceiling  price  at  Seattle, 
.  ranging  from  an  overcharge  of  $53708.48  down  to 
:  $21809.89,  according  to  the  testimony.  Even  the  en- 
.  f  orcement  attorney  who  commenced  the  action  was 
$10000  over  the  alleged  ceiling  price,  and  the  testi- 
,  mony  of  the  O.P.A.  official  upon  the  witness  stand 
j  showed  that  he  was  in  error  by  $2,000,  if  another  fac- 
■  tor  in  the  formula  was  interpreted  differently  (Appel- 
;lant's  Brief,  p.  37).  Appellant's  testimony  showed  that, 
i  rightly  interpreted,   there  was  an  under  charge  of 
I  $20745.38  under  the  alleged  ceiling  price  (Appellant's 
Brief,  pp.  42-43).  Admittedly,  then,  such  'Vague  and 
^comxplex"   formula   should  have  been   interpreted  by 
I  some  authorized  official  of  the  O.P.A.  by  some  form 
of  written  order,  in  accordance  with  the  holding  of 
this  co^urt  in  the  Martini  case  {Martini  v.  Porter,  157 
F.(2d)    35  at  40). 

But,  says  this  court,  "there  were  adequate  avenues 
of  relief  open  to  him  (Appellant)  by  application  to  the 
Administrator  for  an  authoritative  written  interpreta- 
tion, or  for  an  adjustment.  Appellant  resorted  to  none 
of  the  available  methods  of  dispelling  his  uncertain- 
lies." 


8 

May  we  respectfully  refresh  the  memory  of  the 
court.  As  to  an  ^'authorative  written  interpretation/' 
Appellant  did  everything  possible  to  obtain  such  an 
interpretation.  On  October  7,  1943,  a  letter  was  writ- 
ten to  the  Beverage  Division  in  Washington,  D.  C, 
wherein  Appellant  requested  an  opinion  about  the 
* 'pricing  of  Tom  Burns  Whiskey  for  shipment  to 
Alaska.^^  To  this  an  answer  was  received  'Trices  cov- 
ering such  shipments  were  established  under  an  in- 
terpretation issued  by  the  Seattle  office'^  (Shyman's 
Exhibit  S.16).  This  letter  was  signed  by  E.  G.  Even, 
head.  Beverages  and  Imported  Foods  Section,  Food 
Price  Division. 

Inquiry  to  the  local  enforcement  officer  of  the  O.P.A. 
concerning  such  interpretation  caused  Appellant's 
counsel  to  write  again  to  the  Beverage  Division  at 
Washington,  D.  C,  to  ''furnish  the  information  de- 
sired by  me,  as  to  the  items  making  up  the  ceiling 
prices  for  Tom  Burns  Whiskey  in  Alaska,  *  ''  *  kindly 
give  me  the  formula  followed  by  your  office,  *  *  '^  will 
you  kindly  inform  me  when  such  ceiling  prices  were 
established  *  *  *  (Shymian's  Ex.  S.17).  An  answer 
from  the  same  E.  G.  Even  stating  that  such  informa- 
tion "could  best  be  secured  from  cur  O.P.A.  office  in 
Seattle.  "  *  "  We  feel,  therefore,  that  any  information 
relative  to  that  interpretation  should  be  issued  by  the 
originating  offi.ce''  (Shyman's  Ex.  S.18). 

Consequently,  on  October  18,  1943,  a  letter  was  sent 
by  Appellant's  attorney  to  the  local  enforcement  at- 
torney in  which  it  was  stated  "Inquiry  of  Hon  J.  B. 
Sholley,  Price  attorney  in  Seattle  of  the  O.P.A,,  re- 
vealed that,  so  far  as  he  knew,  the  Seattle  office  had 


no  written  regulation  or  order  on  file  establishing 
such  prices.  *  *  *  Inquiry  of  Hon  F.  R.  Burries,  en- 
forcement officer  of  the  O.P.A.,  reveals  that  there  is  no 
written  ruling  or  regulation  in  the  Seattle  office  es- 
tablishing such  prices.  *  *  *  That  the  items  of  the 
formula  by  which  said  ultimate  ceiling  prices  were 
worked  out  were  unknown  to  the  Seattle  officials  of 
O.P.A.  *  *  *  There  may  be  an  error  in  such  prices, 
but  such  error  cannot  be  ascertained  until  the  items 
kised  by  your  Department  in  following  the  formula 
set  up  in  the  O.P.A.  Refulations  are  made  known  to  us. 
Consequently,  may  we  respectfully  request  such  items. 

*  '•'  Or,  if  you  cannot  give  us  such  items,  will  you 
kindly  give  us  the  information  as  to  what  officials  in 
Washington,  D.  C,  to  whom  we  should  write  in  order 
to  obtain  the  costs  going  into  such  designated  prices 
(Shyman's  Ex.  S.19). 

No  answer  having  been  vouch-safed  to  such  re- 
quest, a  letter  was  written  to  Hon.  Arthur  J.  Kraus, 
'Director  of  the  Seattle  Office  of  the  O.P.A.,  on  No- 
vember 26,  1943  (Shyman's  Ex.  S.20)  in  which  the 
^request  for  items  of  the  formula  recited: 

November  26,  1943 

''Hon.  Arthur  J.  Kraus 
Director,  Office  of  Price  Administration 
White-Henry-Stpart  Building 
Seattle  1,  Washington. 

In  re  Alaska  Distnbutors  Co. 
Refer  to  21973    (JSA:fc(2)) 

Dear  Sir: 

Since  August,  1943,  I  have  been  endeavoring 
to  obtain  from  officials  in  the  local  Office  of  Price 
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Administration,  in  writing,  the  different  items 
of  the  formula  upon  which  are  based  the  ultimate 
ceiling  prices  in  Alaska  of  $29.40  per  case  of 
fifths,  $35.77  per  case  of  quartes,  and  $36.52  per 
case  of  pints,  for  Tom  Bums  Whiskey,  for  sales 
occurring  prior  to  August  31,  1943. 

According  to  the  computation  as  worked  out  by 
Mr.  J.  B.  Sholley,  and  conveyed  to  me  orally,  the 
above  stated  prices  are  the  established  ceiling 
prices.  According  to  officials  in  the  Enforcement 
office  of  the  O.P.A.  such  figures  are  not  accurate.'! 
I  have  endeavored  to  work  out  a  price  upon  the 
formula  as  orally  stated  to  me,  and  my  figures 
differ  from  those  of  both  officials.  Heretofore,  I 
have  always  assumed  that  the  price  hereinabove 
set  forth  —  $29.40  for  fifths,  $35.77  for  quarts 
and  $36.52  for  pints — were  correct. 

Since  officials  at  Washington,  D.  C,  state  that 
the  Alaska  prices  on  Tom  Burns  whiskey  Svere 
established  under  an  interpretation  issued  by  the 
Seattle  office'  may  I,  again,  respectfully  request 
from  your  office  the  date  when  such  interpretation 

was  made,  by  whom  and  where  it  was  made,  the 
figures  constituting  the  formula  whereby  such 
ceiling  prices  were  arrived  at,  and  where  and 
when  in  your  office  an  interested  party  could 
have  ascertained  that  such  ceiling  prices  were 
established  and  the  written  memoranda  covering 
such  essential  information. 

Since  any  suggested  compromise  in  this  case 
involves  exact  computation  of  a  considerable  sum 
of  money,  as  well  as  being  essential  in  other  pend-: 
ing  litigation  with  another  distributor  in  the 
State  Courts,  may  I  again  respectfully  request 
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the  furnishing  in  writing  of  the  essential  infor- 
mation hereinbefore  requested. 

Respectfully, 

Daniel  B.  Trefethen, 
Attorney  for 
Al  Shyman  d/b/a 
Alaska  Distributors  Co/' 

No  answer  to  such  inquiry  was  ever  received.  In 
this  connection  it  should  be  noted  that  there  are  no 
forms  wherewith  an  ''authoritative  written  inter- 
pretation'' may  be  obtained.  As  to  an  ''adjustment," 
an  eight-page  letter  offering  $30233.45  as  an  "adjust- 
ment" for  an  alleged  overcharge  was  merely  answered 
by  a  return  of  the  check ;  no  information  as  to  the  de- 
tailed ceiling  prices  on  any  alleged  overcharge  was 
ever  received  fromi  any  O.P.A.  official  in  writing.  What 
more  can  this  court  suggest  should  have  been  done  by 
Appellant? 

This  court  should  also  note,  factually,  that  the  con- 
ditions in  the  greater  part  of  Alaska  are  such  that 
for  only  a  few  short  months  can  commodities  be 
shipped  to  Alaska.  Thus,  Alaska  distributors  and  buy- 
ers must  accomplish  in  a  short  season  what  can  be 
done  throughout  the  year  in  the  continental  United 
States.  On  account  of  such  conditions,  the  price  situa- 
tion had  to  be  handled  differently  as  shown  by  the 
decisions  of  the  Administrator  in  the  Anchorage  Gro- 
cery Co,  and  Otto  Kraft  &  Sons  cases  (Appellant's 
Brief,  p.  29). 

This  court  states  that  "written  interpretations" 
must  be  obtained.  Such  interpretations  as  to  "acquisi" 
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tion  cost''  were  obtained  (Shyman's  Exs.  S.7,  8,  9), 
and  were  being  acted  upon,  such  interpretations  being 
in  line  with  the  trade  practices  established  since  1934. 
Nothing  more  could  have  been  done,  than  was  done 
by  Appellant  in  this  case,  to  comply  with  the  intrica- 
ties  and  complexities  of  the  O.P.A.  Regulations.  So 
much  for  the  facts. 

As  to  the  law,  the  Supreme  Court  has  ruled  that 
even  if  a  challenged  regulation  has  been  rightfully 
appealed  to  the  Emergency  Court  of  Appeals,  that 
court  should  ^^refuse  to  pass  on  the  applicability  of 
the  regulation  to  the  petitioners.''  It  left  ^'that  ques- 
tion to  the  District  Court  before  which  the  treble  dam- 
age suit  is  pending"  (48,  (1,  2).  *  *  * 

''The  two  modes  of  securing  a  hearing  on  the 
validity  and  applicability  of  the  price  regulation 
are  cumulative  and  nto  alternative."  (49  (3,  4)  ) 

Colliiis  V.  Porter,  328  U.S.  46  at  48  (1,  2). 

This  court  can  pass  on  the  validity  of  the  act  of 
Congress  which  made  the  Regulations  effective  retro- 
actively. 

Case  V.  Bowles,  327  U.S.  92  at  98,  66  Sup. 
Ct.  438; 

Yakus  V.  US.,  321  U.S.  414,  431,  64  Sup. 
Ct.  660,  Ij 

The  Emergency  Court,  to  whose  decisions  this  court 

should  defer,  has  held 

''In  the  present  case  the  complainants  did  not 
attempt  to  determine  their  maximum  prices  un- 
der Section  1499.3(c).  Instead,  they  sold  their 
whiskey  at  prices  which  the  Price  Administrator 
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in  the  treble-damages  suit  contends  were  in  ex- 
cess of  the  maximum  prices  established  by  M.P.R. 
193  for  their  most  closely  competitive  sellers  of 
the  same  class,  if  any,  and  in  any  event  were 
higher  than  the  level  of  maximum  prices  estab- 
lished by  that  regulation  for  their  commodity. 
Having  thus  failed  to  take  advantage  of  the  pro- 
cedure which  was  open  to  them  for  obtaining  a 
prior  precise  determination  of  their  maximum 
prices  theij  have  left  open  in  the  enforcement  suit 
in  the  district  court  the  determination  of  their 
proper  maximum  prices  under  the  regulation. 

''We  thus  come  to  the  final  question  in  the  case. 
Is  the  determination  of  the  complainant's  in-line 
maximum  prices  for  the  sales  which  they  made  in 
January,  1943,  and  which  are  involved  in  the 
treble-damages  suit  in  the  United  States  District 
Court  for  the  Western  District  of  Kentucky  to 
be  made  by  that  court  in  adjudicating  that  suit 
or  is  the  determination  of  those  prices  which  the 
Price  Administrator  has  made  by  Order  No.  45 
valid  and,  therefore,  binding  on  the  district  court 
under  Section  204(d)  of  the  Emergency  Price 
Control  Act?  To  put  it  another  way,  may  thvi 
Price  Administrator  by  an  order  directed  solely  to 
that  end  determine  the  ceiling  prices  applicable 
to  particular  pa^t  sales  which  are  the  subject  of 
an  enforcement  suit  brought  by  him  in  a  district 
court  where  one  of  the  issues  before  the  court  is 
the  amount  of  the  proper  ceiling  prices  applicable 
to  the  sales? 

''(2)  As  we  have  seen.  Order  No.  45  was  di- 
rected solely  to  the  past.  Its  object  was  to  deter- 
mine exactly  for  the  purpose  of  computing  dam- 
ages in  the  enforcement  suit  of  the  maximum 
prices    for    complainants'    sales    which    Section 
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1499.3  of  the  GMBR  (as  incorporated  by  refer- 
ence  in  Section  1420.13(c)  of  MPR  193)  imposed 
upon  them.  *  *  *  Here,  however,  the  complainants 
did  not  request  the  Price  Administrator  to  act 
but  left  the  question  of  their  maximiim  prices 
wholly  open  for  judicial  determination.  The  sole 
purpose  of  the  order,  therefore,  was  to  adjvdi' 
cate  a  question  which  the  Price  Administrator 
by  instituting  the  trble-damage  suit,  had  himself 
previously  committed  to  the  distHct  court.  We 
think  that  the  Price  Administrator  was  without 
power  to  make  a  determination,  through  the  medi- 
um of  tvhat  purported  to  be  a  retroactive  price 
order,  of  the  question  thus  committed  to  the  dis- 
trict court,^^ 

^'The  price  regulations  and  orders  authorized 
to  be  issued  by  the  Price  Administrator  under 
Section  2  of  the  act,  50  U.S.C.A.,  Appendix  902, 
and  which  are  incontestable  in  the  district  courts 
under  Section  204(d)  are  limited  to  those  which 
will  effectuate  the  purposes  of  the  act.  Order  No. 
45  did  not  effectuate  any  one  of  those  purpos3Sj_ 
however.'^ 

^'Since  its  only  object  was  to  liquidate  the 
damages  in  a  pending  suit  between  the  Price 
Administrator  and  a  group  of  alleged  over-ceiling 
sellers  it  could  only  derive  its  authority  from  the 
act  if  one  of  the  purposes  of  the  act  was  to  au- 
thorize the  Price  Administrator  to  decide  issues 
of  fact  ivith  respect  to  past  transactions  ivhich 
he  himself  has  already  committed  to  a  court  of 
adjudication.  We  are  satisfied  that  Congress  had 
no  such  purpose  in  mind  in  passing  the  act  and 
it  is  most  doubtful  wiiether  Congress  could  have 
so  provided  if  it  had  desired  to  do  so.  For,  as  we 
recently  had  occasion  to  say  in  Lee  v,  Fleming 
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(Em.  App.  1946)  158  F.(2d)  984,  ^such  action 
would  not  only  appear  to  involve  the  usurpation 
of  judicial  power  which  is  vested  in  the  courts 
alone,  but  would  also  clearly  be  at  war  with  the 
fundamental  concept  of  due  process  of  law  that 
parties  to  controversies  are  entitled  to  have  them 
determined  by  an  impartial  tribunal, 

''The  question  to  which  Order  No.  45  is  di- 
rected, the  level  of  maximum  prices  established  by 
MPR  193  for  the  bulk  whiskey,  is  a  factual  one 
with  which  the  district  court  is  quite  as  com- 
petent to  deal  as  is  the  Price  Administrator. 
Indeed,  it  is  just  the  sort  of  problem  with  which 
courts  are  called  upon  to  deal  every  day  and  for 
the  solution  of  which  the  judicial  process  is  de- 
signed. The  question  is  not  a  legislative  one  nor 
has  Congress  committed  it  to  the  exclusive  deter- 
mination of  the  Price  Administrator.  On  the  con- 
trary the  Price  Administrator  himself  has  com- 
mitted it  to  the  district  court  by  instituting  the 
treble-damages  suit  in  which  it  is  a  major  issue, 

'Tor  the  reasons  stated  we  conclude  that  Order 
No.  45  is  not  in  accordance  with  law  and  is,  there- 
fore, invalid.  It  accordingly  becomes  unnecessary 
for  us  to  discuss  the  other  questions  raised  by  the 
complainants.  *  *  *  A  judgment  will  be  entered 
declaring  that  Order  No.  45  issued  on  June  13, 
1945,  under  Section  1499.3(c)  of  the  General 
Maximum  Price  Regulation  was  invalid  from  the 
date  of  its  issuance.''  *  *  * 

(On  Rehearing) : 

"We  held  that  Order  No.  45  was  neither  au- 
thorized by  Section  1499.3(c)  of  the  General 
Maximum  Price  Regulation,  under  which  it  pur- 
ported  to  be   issued,   nor  by   Section   2   of  the 
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Emergency  Price  Control  Act,  50  U.S.C.A.,  Ap- 
pendix 902,  which  gives  general  authority  to  the 
Price  Administrator  to  issue  price  orders,  and 
that  Order  No.  45,  was  therefore  invalid.  We 
do  not  regard  Section  1499.3(c)  of  the  GMPR 
as   authorizing   or   contemplating   a  retroactive 

price  order  of  the  character  of  Order  No.  1^5  to 
he  made  by  the  Price  Administrator  in  the  ab- 
sence of  an  application  by  a  seller.  Whether  the 
regulation  authorizes  such  an  order  to  be  made 
upon  application  of  the  seller  is  a  question  not 
before  us.  *  *  *  It  was,  as  we  have  just  stated, 
that  the  order  was  invalid  because  it  was  not 
authorized  by  the  regulation  or  the  act.  Objec- 
tions upon  this  ground  were  clearly  stated  in  each 
of  the  protests.  It  is  true  that  we  suggested  that 
if  the  act  had  authorized  such  an  order  as  Order 
No.  45  it  might  ivell  have  been  nnconstitutional 
as  involving  unsurpation  of  judicial  power  but 
our  conclusion  ivas  that  Congress  had  no  such 
purpose  in  mind  in  passing  the  act, 

Collins  V,  Fleming,  159  (F.(2d)  431  at  437, 
438,  439. 

The  foregoing  decision  is  important  in  two  respects: 
(1)  It  establishes  that  it  was  the  Administrator's  own 
opinion  that  an  order  establishing  dollars  and  cents 
prices  at  the  place  of  sale  was  a  necessity  —  which  is 
Appellant's  contention  herein.  (2)  It  seems  to  be  at 
variance  with  this  court's  decision  wherein  an  ex  post 
factor  order  establishing  prices  was  upheld. 

Martini  v.  Porter,  157  F.(2d)  35,  40. 
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In  a  case  where  the  facts  are  somewhat  similar  the 
court  has  held: 

''Since  the  Act  and  the  regulation  do  not  es- 
tablish any  specific  ceiling  price  for  the  commod- 
ity sub  judice,  defendants  are  entitled  to  know 
not  only  what  the  government  claims  the  ceiling 
price  to  be,  but  also  the  manner  in  which  it  ar- 
rived at  this  conclusion.  It  may  be  that  the  gov- 
ernment's method  of  calculation  is  erroneous.  If 
so,  defendants  should  have  the  opportunity  to 
challenge  this  defect  if,  in  fact,  it  exists.  *  *   * 

"If  the  government  erroneously  computed  the 
ceiling  price,  defendants  should  have  the  oppor^' 
tunity  to  object  to  such  error  without  the  neces- 
sity of  standing  trial.  *  *  * 

"We  do  not  know  how  the  ceiling  price  was 
computed  by  the  draftsmen  of  the  indictments. 
Defendants,  therefore,  have  no  means  of  testing 
the  accuracy  of  the  pleaded  conclusion  that  the 
ceiling  price,  for  the  transactions  occurring  sub- 
sequent to  April  22,  1943,  was  any  particular  fig- 


ure. *   * 


u*  :!:  *  qiyiqq  y\o  ceiling  price  is  fixed  in  Regula- 
tion 269,  the  indictment  must  show  how  the  grand 
jury  arrived  at  the  ceiling  price  for  the  particular 
defendant  for,  as  I  said  before,  a  defendant 
should  be  permitted  to  take  advantage  of  a  faulty 
calculation  before  trial  and  consequently  he  should 
be  informed  of  all  mattrial  elements  that  go  to 
make  up  the  crime.  I  accordingly  refuse  to  alter 
the  result  of  my  original  opinion." 

United  States  v.  Johnson,  53  F.  Supp.,  pp. 
170,  171,  172,  173. 

''There  are  two  roads  pointed  in  this  statute. 
One  is  for  the  citizen  in  his  protest,  and  his  rem- 
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edy.  That  road  leads  to  the  Emergency  Court  at 
Washington,  and  to  the  Supreme  Court.  The  other 
road  is  for  the  use  of  the  Administrator.  He  en- 
ters  court  against  the  citizen.  That  court  is 
neither  the  Emergency  Court  nor  the  Supreme 
Court.  It  is  any  state  or  nxitional  court  which 
has  jurisdiction  of  the  controversy.  It  is  the  local 
court.  That  is  the  road  upon  which  the  parties 
arrive  here.  *  *  * 

^The  general  authority  given  to  the  Adminis- 
trator to  make  regulations  is  that  they  shall  be 
'Generally  fair  and  equitable'.  *   *   * 

'The  defendant  in  accepting  battle  where  it 
was  begun  by  the  complainant,  does  so  by  stat- 
ing that  the  Administrator  is  seeking  to  enforce 
regulations  that  are  not  'generally  fair  and  equit- 
able/ That  there  is  another  provision  of  the  Act 
which  vests  'exclusive  jurisdiction'  in  the  Emer- 
gency and  Supreme  Court  to  pass  upon  the  'valid- 
ity' of  regulations,  and  to  stay  orders  made  by  the 
Administrator,  is  not  a  sufficient  answer  nor  a 
sufficient  program  as  to  what  shall  take  place  in 
and  upon  this  voyage.  *  *  * 

"Whether  the  defendant  shall  get  anywhere  in 
its  attack  upon  regulations  made  by  the  Admin- 
istrator for  the  defendant's  business,  is  beside  the 
question.  We  do  not  need  to  argue  that  one  may 
not  enter  court  until  he  has  exhausted  his  ad- 
ministrative remedy.  We  all  know  that.  The  re- 
quirement for  such  entry  is  no  novelty.  '''  *  * 

"We  must  bear  in  mind  that  the  litigation  as 
to  jurisdiction  of  other  courts  to  do  what  the 
Emergency  Court  and  the  Supreme  Court  is  given 
the  power  to  do,  does  not  limit  the  trial  court 
upon  the  second  road,  to  require  the  Administra- 
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tor  to  Tnake  out  his  case  before  he  slmll  be  entitled 
to  restrain  the  citizen.  In  the  making  of  that  case, 
the  citizen  has  his  rights.  He  is  called  into  court. 


'The  only  way  to  give  the  citizen  such 
right  is  to  preserve  his  right  to  plead  and  to 
present  his  testimony  and  then  to  determine 
whether  he  is  correct,  or,  whether  the  plaintiff 
is  correct.  *  *  * 

''One  may  conceive  of  such  a  lack  of  'equity'  as 
to  deny  the  complainant  the  restraint  he  prays, 
and  yet  in  no  way  interfere  with  the  'validity' 
of  a  regulation.  *  *  * 

"Upon  argument  in  open  court,  it  was  con- 
tended that  certain  errors  had  been  made  by  the 
Administrator  as  to  bacon,  which  the  later  cor- 
rected. That  certain  errors  had  been  made  with 
reference  to  tea  by  itself,  and  tea  with  a  glass, 
and  that  certain  mistakes  had  been  made  concern- 
ing the  sales  of  bread.  *  *  * 

"That  is  the  sort  of  inquiry  that  the  court  per- 
mits under  the  general  idea  and  the  prominent 
requisite  that  a  regulation  must  be  'fair  and 
equitable.'  Equity  being  the  overhead  dominant 
as  to  both  the  plaintiff  and  the  defendant  in  this 
suit."  *  *  * 

Brown  v.  Wyatt  Food  Stores,  49  F.  Supp. 
538. 

"T7e  think  coiinseVs  zeal  and  enthusiasm  for 
the  sanctity  of  such  interpretations  are  hardly 
warranted.  This  doctrine  would  relegate  the 
statutes  of  Congress  to  an  inferior  position  un- 
justified even  in  these  times  when  the  compidsion 
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of  an  emergency  compels  ns  to  clothe  administra- 
tive agencies  with  extraordinary  powers.  *  *  * 

''(1)  We  do  not  accept  the  Administrator's 
view  that  he  may  promulgate  a  regulation  and 
then  place  on  it  an  interpretation  which  becomes 
controlling  on  the  courts.  The  Administrator  has 
not  grown  to  any  such  stature.  The  courts  may 
consider  his  interpretations  and  follow  them,  if 
correct,  but  the  court  is  not  bound  to  follow 
them.^^  Norwegian  Nitrogen  Products  Co.  v. 
United  States,  288  U.S.  294,  325,  53  S.  Ct.  350, 
77  L.  ed.  796 ;  Boioles  v.  Nu  Way  Laundry  Com- 
pany, 10  Cir.,  144  F.(2d)  741.  *  *  * 

''(2-4)  We  think  the  District  Court  had  a  right 
to  determine  the  meaning  of  these  regulations  for 
itself,  although  it  could  not,  and  did  not,  under- 
take to  pass  upon  their  validity,  since  that  au- 
thority resides  in  the  Emergency  Court  of 
Appeals  and  in  the  Supreme  Court.  Section  204^ 
Emergency  Price  Control  Act  1942,  50  U.S.C.A. 
Appendix  §924.  Having  made  its  own  interpreta- 
tion, the  District  Court  was  justified  in  rejecting 
the  Administrator's  interpretation  of  these  regu- 
lations." 

Boioles  V.  Simon,  145  F.(2d)   334  at  336- 
337.   (Cir.  Ct.  of  App.  7th  Cir.) 

''Misinterpretation  of  regulations  by  the  Ad- 
ministrator need  not  be  followed  by  the  courts, 
particularly  if  they  are  merely  arbitrary  edicts 
of  the  Department." 

Norwegian  Nitrogen  Prod.  Co.  v.  U.  S.,  288 
U.S.  294  at  318  (77  L.  ed.  796  at  809.) 

It  should  be  noted  that  our  actions  in  requesting  . 
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information  followed  the  procedure  directed  by  the 
Administrator  himself. 

*^At  the  outset  Protestant  had  available  to  it  an 
alternative  other  than  an  attack  on  the  validity 
of  the  regulation.  It  could  have  requested  that 
the  Administrator,  or  one  of  his  subordinates 
authorized  to  make  interpretations,  interpret  the 
regulation  so  as  to  enable  Protestant  to  know 
whether  it  applied  to  its  sale,  and  how,  if  it  did 
apply,  its  maximum  prices  were  to  be  determined. 
This  appears  to  be  the  most  reasonable  procedure 
ivhen  doubt  exists  in  a  seller's  mind.  A  seller 
may,  of  course,  have  no  doubts,  having  satisfied 
himself  by  a  reading  of  two  regulations  as  to 
which  is  applicable  to  him.  In  that  case  he  is 
at  liberty  to  argue  the  correctness  of  his  interpre- 
tation, and  possibly,  as  in  Protestant's  case,  to 
persuade  a  court  having  jurisdiction  of  an  en- 
forcement action. 

^'Where  the  Administrator  had  issued  an  order 
under  M.P.R.  No.  188  instead  of  under  General 
M.P.R.  Ht  is  still  open  to  the  Protestant  to  chal- 
lenge in  the  pending  enforcement  action,  the  Ad- 
ministrator's interpretation.'' 

Opinion  of  Chester  Bowles,  Adm.,  P.  &  F.  0. 
P.  A.,  Opinions  and  Decisions  Vol.  3  p.  303 
at  304. 

The  Emergency  Court  of  Appeals  holds  ''We  have 
decided  that  where  a  District  Court  in  an  enforce- 
ment proceeding  has  interpreted  a  regulation  as  being 
applicable  *  *  *  we  must  accept  the  District  Court's 
interpretation." 

Van  Der  Loo  v.  Porter,  160  F.(2d)  110,  at 
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112.   (1).   (Emergency  Court  of  Appeals, 
September  5,  1946.) 

Conklin  Pen  Company  v.  Bowles,  152  F.  (2d) 
764  at  766  (4,  5). 

**The  propriety  of  the  classification  as  a  matter 
of  fact  and  the  interpretation  of  the  regulations 
are  questions  for  the  enforcement  court;  as  to 
them  we  refrain  from  gratuitous  expression  of 
opinion.'' 

Gordon  v,  Boivles,  153  F.(2d)  614,  at  615. 
(1-3),  616. 

With  respect  to  the  doctrine  that  ^^Congress  was  sat- 
isfied that  ample  safeguards  against  arbitrary  exer- 
cise of  the  allocation  powers  would  be  afforded  by  pro- 
cedures within  the  administrative  agencies  them- 
selves (264), the  coordinate  District  of  Columbia  Court 
of  Appeals  has  stated  'If  applied  to  a  specific  Con- 
gressional prohibition,  that  doctrine  would  spell  execu- 
tive absolutism,  a  concept  unknown  to  our  law  *  ''  * 
if  the  judiciary  has  no  power  in  such  matter,  the  only 
practical  restraint  would  be  the  self  restraint  of  the 
executive  branch.  Such  a  result  is  foreign  to  our  con- 
cept of  the  division  of  powers  of  the  government." 

Fleming   v,   Moberly   Milk   Products   Com- 
pany, 160  F.(2d)  259  at  264,  265,  266. 

In  the  footnote  (13)  of  the  foregoing  case,  an  ex- 
tended quotation  of  legal  authorities,  upholds  the  legal 
doctrine  'Vhether  the  agency  acts  within  the  author' 
ity  confered  or  goes  beyond  it,  whether  there  is  com- 
pliance with  the  legal  requirements  which  fix  the  prov- 
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ince   of  the  agency,   are   appropriate   questions  for 
legal  decision/' 

Fleming  v.  Moberly  Milk  Products  Co,,  160 
160  F.(2d)   259  at  265.    (Footnote  13) 

In  its  opinion  (p.  3)  this  court  says  Appellant  ''con- 
cededly  paid  above-ceiling  prices  to  his  suppliers''  *  *  * 
''It  seems  plain  that  the  phrase  'the  price  at  which 
the  commodity  was  acquired'  can  not  fairly  be  con- 
strued to  include  an  over-ceiling  price.  *  *  *  The  ra- 
tional interpretation  of  the  provision  is  that  it  has 
reference  to  an  acquisition  cost  not  violative  of  law.'' 

With  respect  to  such  statements,  may  we,  respect- 
fully, be  not  too  technical  in  stating  that  we  are  not 
charged  in  the  complaint  with  "purchasing  over  the 
ceiling  price." 

However,  Appellant  has  attempted  herein  to  show 
that  no  suppliers  over  ceiling  price  was  established  in 
Seattle  by  any  written  order  in  this  case,  nor  by  any 
interpretation  of  any  authorized  O.P.A.  official. 

Appellee  made  reference  to  an  obscure  "interpreta- 
tion" made  in  November,  1942,  that  no  such  "illegal" 
price  cuold  be  paid.  But  it  is  significant  that  no  order 
or  regulation  to  that  effect  was  ever  made  by  the 
Office  of  Price  Regulation  and  without  such  an  order 
or  regulation — necessarily  publishable  in  the  Federal 
Register — the  interpretation  has  no  binding  effect  ac- 
cording to  the  decision  of  this  court. 

F.  Uri  &  Co,  V.  Bowles,  152  F.(2d)  713  at 
715,  718. 

In  this  case  may  we  recall  to  the  memory  of  the 
court  that  between  April  5,   1943  and  date  of  the 
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correcting  amendment  in  May,  1944,  there  was  no 
order  or  interpretation  in  existence  about  legal  price 
(Appellant^s  Brief  47). 

The  Regulation  of  April  5,  1943,  fixing  price  under 
Order  No.  3  contains  no  saving  clause  that  all  out- 
standing regulations  and  interpretations  thereof  were 
to  be  deemed  continuingly  valid,  nor  is  there  any  in- 
timation warranting  such  an  implied  limitation.  There 
must  be  the  Administrator's  determination  of  its 
need   (Appellant's  Brief  pp.  44-56). 

As  the  Supreme  Court  states  ^'This  is  too  substan- 
tial a  qualification  to  be  made  by  judicial  interpola- 
tion.'' 

u*  *  *  rpj^g  legislation  was  too  specifically  directed 
against  prior  unauthorized  regulation  promulgated 
no  doubt  with  the  best  of  motives  in  the  great  effort 
against  inflation,  for  us  to  give  it  a  meaning  othei 
than  that  which  the  language  in  the  context  of  its 
history  yields.  *  *  *  But  the  accommodation  of  the 
various  interests  involved  in  a  system  of  price  con" 
trol  are  for  Congress  and  not  for  us,  and  we  must 
construe  its  legislation  as  fairly  as  we  can  to  catch 
the  will  behind  the  words"   (54-55). 

Thomas  Paper  Stock   Company  v.   Porter, 
328  U.S.  50  at  54-55. 

It  will  be  noted  that  in  the  above  case  the  Supreme 
Court  stated  that  between  the  effective  date  of  July 
16,  1943,  and  the  date  of  September  11,  1943,  where 
the  Administrator  made  his  amendatory  order,  there 
was  no  maximum  price  upon  sales  of  waste  paper  and 
that  the  price  theretofore  promulgated  prior  to  July 
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16,  1943,  could  not  be  deemed  as  ''continuingly  valid, 
nor  is  there  any  intimation  warranting  such  an  im- 
plied limitation''  (54)  (45).  It  should  be  noted,  fur- 
thermore, that  the  Supreme  Court  in  that  case  stated 
that  the  regulation  established  ''dollars  and  cents 
ceiling  prices''  for  the  sales  of  paper  (57). 

May  we  again  reiterate  that  in  our  case  the  alleged 
unregistered  interpretation  was  given  upon  a  differ- 
ent worded  sentence  and  that  the  so-called  interpreted 
sentence  was  not  repeated  in  the  amendment  to  the 
regulation  was  made  that  ''the  price  paid  for  the 
of  merchandise  was  made  by  appellant. 

It  was  not  until  Amendment  No.  12  to  Regulation 
No.  194,  adopted  April  11,  19J^4 — nine  months  after 
the  consummation  of  the  sales  in  this  case — that  any 
regualtion  was  made  that  "the  price  paid  for  the 
commodity  is  no  higher  than  the  supplier's  ceiling" 
(Reg.  No.  194,  Amendment  12,  Sec.  1418.63(a)(4) 
amended)    (Shyman  Ex.  S.  1). 

The  Supreme  Court  has  ruled  that 

"At  any  time  after  the  issuance  of  any  regula- 
tion or  order  *  *  *  or  in  the  case  of  a  price  sched- 
ule at  any  time  after  the  effective  date  thereof 
*  *  *  any  person  subject  to  any  provision  of  such 
regulation,  order,  or  price  schedule,  may,  *  *  * 
file  a  protest  by  the  (1944)  Amendment  of  Sec. 
203  (a)  (Stabilization  Extension  Act  of  1944 
Sec.  106,  50  U.S.C.A.  Appendix  Sec.  923  a(2)  ). 
The  Supreme  Court  of  the  United  States  has  held 
that  such  protest  proceeding  may  be  filed  against 
any  provision  of  a  price  schedule  issued  by  the 
Price  Administration  at  any  time  after  the  ef- 
fective date  of  the  schedule,  notwithstanding  the 
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right  or  protest  had  expired  through  non-user 
under  the  act  of  1942/' 

Utah  Junk  Co.  v.  Porter,  328  U.S.  39  at  44 
(2). 

In  that  case  Mr.  Justice  Frankfurter  states  (P. 
44  (3).): 

*^A1I  construction  is  the  ascertainment  of 
meaning,  and  literalness  may  strangle  meaning. 
But  in  construing  a  definite  procedural  provision 
we  do  well  to  stick  close  to  the  text  and  not  im- 
port argumentative  qualifications  from  broad, 
unexpressed  claims  of  policy.  *  *  *  Congress  lib- 
eralized the  right  to  challenge  the  validity  of 
price  regualtions  so  extensively  as  it  did,  even 
reviving  rights  theretofore  lapsed,  because  it  felt, 
as  we  have  seen,  that  rights  were  unfairly  lost 
through  unfamiliarity  ivith  the  technical  require- 
ments of  emergency  legislation.  Price  fixing  is 
not  static,  it  is  a  continuing  process.  The  con- 
siderations of  fairness  that  led  Congress  to  give 
relief  are  the  same  whether  a  regulation  was  re- 
vised or  remained  unchanged.  There  is  not  a 
hint  that  Congress  intended  to  draw  a  line  so 
artificial  as  the  one  the  Administrator  would 
have  to  draw.'' 

Utah  Junk  Co,  v.  Porter,  328  U.S.  39  at 
44  (3). 

It  would  seem  to  Appellant  that  this  court  has  ac" 
quiesced  in  his  argument  that  the  "export"  regula- 
tions deal  with  commerce  to  foreign  countries — here- 
inbefore argued — in  its  statement  that  the  declared 
purpose  of  the  O.P.A.  Act  was  "to  prevent  excessive 
diversion  of  American  goods  to  foreign  markets  *  *  *^^ 
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(Decision,  page  4).  Alaska  is  not  a  ^^foreign^'  mar- 
ket but  is  a  territorial  dependency  of  the  United 
States  governed  by  laws  specificaly  made  applicable 
thereto  by  the  United  States  Congress  and  the  agen- 
cies thereof.  In  the  case  of  the  O.P.A.  it  is  admitted 
that  price  control  in  Alaska  was  governed  by  M.P.R. 
No.  194 — instead  of  M.P.R.  193  under  which  Appellant 
was  charged  with  violation  in  this  case — and  it  is  admit- 
ted by  Appellee  that  there  was  no  ceiling  price  for 
the  sale  of  whiskey  in  Alaska  until  1944,  months  after 
the  sales  had  been  made  by  Appellant  (Appellant's 
Brief,  pp.  19,24-25). 

As  to  the  decision  of  this  court  that  only  the  Emer- 
gency Court  can  pass  upon  the  applicability  of  the 
regulation  that  ^'established  business  practices''  can- 
not be  disturbed  by  an  unwritten  interpretation  of 
the  law  by  the  O.P.A.  officials,  under  the  Yakus  case, 
it  would  seem  that  both  the  Supreme  Court  and  other 
coordinate  courts  have  decreed  that  Appellant's  course 
was  correct,  as  set  forth  in  his  brief  herein. 

Appellant's  violation,  if  any,  according  to  this  court, 
was  in  its  purchase  by  an  over-ceiling  "domestic" 
price  of  the  commodity  from  K  &  L  Distributors  at 
Seattle.  Appellant  still  feels  that  this  court,  in  the 
use  of  its  chancellory  powers,  could  have  offset  the 
overcharge  herein  when  it  has  held  that  K  &  L  Dis- 
tributors have  paid  in  full  the  amount  of  such  over- 
charge. 

III.  This  court  has  dismissed  as  ^'without  merit" 
Appellant's  contentions  that  the  Fifth,  Fourteenth 
and  Twenty-First  Amendments  of  the  United  States 
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Constitution  are  applicable  as  a  relief  to  Appellant  in 
this  case.  May  we  elaborate  somewhat  upon  such  con- 
tentions by  quoting  additional  decisions  made  since 
the  date  of  the  trial  of  this  case.  The  Commerce  clause 
of  the  Constitution  was  exhaustively  briefed  (Appel- 
lant's Brief,  pp.  21,  22,  50)  and,  consequently,  it  is 
unnecessary  herein  to  reiterate  what  was  then  said. 

Hereinbefore,  we  have  pointed  out  that  we  not  only 
requested  from  the  authorized  officials  of  the  O.P.A. 
a  written  statement  of  the  price  structure  applicable 
to  Appellant's  sales  and  we  have  urged  that  ''the  fail- 
ure of  any  written  interpretation  has  deprived  Appel' 
lant  of  a  valuable  constitutional  right  of  attacking 
the  validity  of  the  actions  of  the  O.P.A.  officials  in 
this  case''  (Appellant's  Brief,  pp.  80,  81).  Manifestly, 
it  is  impossible  to  file  a  protest  and  appeal  therefrom 
to  the  U.  S.  Emergency  Court  of  Appeals,  on  a  mere 
oral  interpretation.  Such  protest  procedure  is  based 
upon  some  regulation  or  order  of  an  authorized  offi- 
cial. If  all  such  authorized  officials  refuse  to  answer 
requests  for  interpretations — as  did  the  officials  in 
this  case,  as  hereinbefore  demonstrated — then  Ap- 
pellant is  precluded  from  obtaining  relief  from  the 
Emergency  Court  of  Appeals.  Being  so  precluded.  Ap- 
pellant's only  redress  is  in  this  court. 

This  court  in  its  Opinion  has  relied  upon  the  Yakus 
case  as  establishing  that  the  ''validity  of  the  regula- 
tion must  be  determined  by  the  Emergency  Court  of 
Appeals." 

But  the  Yakus  case  states  "as  we  have  pointed  out 
such  a  requirement  is  objectionable  only  if  by  stat-   ' 
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utary  command  or  in  operation  it  will  deny,  to  those 
charged  with  violations,  an  adequate  opportunity  to 
be  heard  on  the  question  of  validity.  And,  as  we  have 
seen,  petitioners  fail  to  show  that  such  is  the  necessary 
effect  of  the  present  statute,  or  that  if  so  applied  as 
to  deprive  them  of  an  adeqitate  opportunity  to  estab- 
lish the  invalidity  of  a  regulation  there  would  not  be 
an  adequate  means  of  securing  appropriate  judicial 
relief  in  the  course  either  of  the  statutory  proceeding 
or  of  the  criminal  trial  (446,  (38)  )^'  *  *  *. 

*'Nor  do  we  consider  whether  one  who  is  forced 
to  trial  and  convicted  of  violation  of  a  regulation, 
while  diligently  seeking  determination  of  its  val- 
idity by  the  statutory  procedure  may  thus  be 
deprived  of  the  defense  that  the  regulation  is  in- 
valid. There  is  no  contention  that  the  present 
regulation  is  void  on  its  face,  petitioners  have 
taken  no  step  to  challenge  its  validity  by  the 
procedure  which  was  open  to  them,  arid  it  does 
not  appear  that  they  have  been  deprived  of  the 
opportunity  to  do  so.  Even  though  the  statute 
shoidd  he  deemed  to  require  it,  any  ruling  at  the 
criminal  trial  which  ivould  preclude  the  accused 
from  showing  that  he  had  had  no  opportunity  to 
establish  the  invalidity  of  the  regulation  by  re- 
sort to  the  statutory  PROCEDURE,  WOULD 
BE  REVIEWABLE  ON  APPEAL  ON  CON- 
STITUTIONAL grounds:' 

Yakus  v.   United  States,  321   U.S.   414   at 
446-447   (38). 

Again,  may  we  emphasize  to  this  court  that  the  Dis- 
trict Court  iterated  and  reiterated  that  ''I  have  never 
seen  proof  in  any  case  of  more  good  faith  on  the  part 
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of  the  citizens  to  try  to  comply  with  the  O.P.A.  stat- 
utes and  regulations^'  (Appellant's  Brief,  Appendix, 
pp.  4-5).  Under  such  circumstances,  the  following 
language  of  the  Emergency  Court  of  Appeals  would 
seem  to  be  worthy  of  consideration  by  this  court. 

^Two  succeeding  paragraphs  of  the  same  section 
of  the  statute  are  pertinent.  (9)  Paragraph  (d) 
(Sec.  205,  Act  of  1942)  says  that  no  person  shall 
be  liable  for  damages  for  anything  done  "in  good 
faith  pursuant  to  x  x  x  any  regulation,  x  x  x 
notwithstanding  that  subsequently  such  x  x  x 
regulation  x  x  x  may  be  modified,  rescinded,  or 
determined  to  be  invalid.  Paragraph  (e)  of  the 
same  section  provides  that  if  a  person  "violates'' 
a  regulation  he  shall  be  liable  for  damages  not 
less  ^than  the  amount  of  the  overcharge,  even  if  I 
the  violation  was  neither  willful  nor  the  result 
of  a  failure  to  take  practicable  precautions] 
against  the  occurrence  of  the  violation." 

"(5,  6)  The  provision  in  paragraph   (d)  that! 
damages  shall  not  lie  for  an  act  done  in  goodl 
faith  pursnunt  to  a  regulation  even  if  that  regu- 
lation be  subsequently  modified,  is  striking.  One 
would  assume  that  damages  would  not  lie  under 
those  circumstances  without  any  such  statutory 
prohibition.  The  insertion  of  the  novel  precau-j 
tion  serves  to  emphasize  that  a  modification  of 
regulation  does  not  carry  retroactively  a  liability] 
for  damages.  That  provision  makes  necessary  a 
sharp  distinction  betw^een  a  mere  interpretation 
by  the  Administrator  and  a  modification  by  him 
of  a  regulation.  Moreover,  when  the  statute  reA 
fers  to  an  act  in  good  faith  pursuant  to  a  regula'\ 
tion,  it  seems  to  contemplate  the  contingeyicy  o] 
a  doubt  as  to  the  meaning  of  the  regulation.  L 
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the  meaning  be  certain,  and  an  act  be  pursuant 
to  it,  no  requirement  of  good  faith  would  seem 
to  be  requisite  to  non-liability.  The  requirement 
that  an  act  ''pursuant  to"  a  regulation  be  in 
good  faith  has  significance  only  if  the  meaning 
of  the  regulation  be  uncertain.  Thus  it  appears 
that  if  one  acted  according  to  what  was  in  all 
good  faith  the  apparent  meaning  of  the  regula- 
tion, damages  will  not  lie.  The  empliasis  here 
must  he  on  the  good  faith.  The  statute  does  not 
permit  the  conjuring  up  of  a  possible  meaning  as 
a  protection.  Full  effect  must  be  given  the  strin- 
gent requirements  of  paragraph  (e)  relating  to 
violations,  hut  equally  full  effect  must  he  given 
to  paragraph  (d),^^ 

''The  District  Court  found  as  a  fact  that  Mrs. 
Van  Der  Loo  acted  in  good  faith.  No  dispute  is 
offered  to  that  finding.  The  Administrator  says 
that  his  ruling  of  April  25,  1945,  was  an  inter- 
pretation of  the  regulation ;  that  it  was  a  proper 
interpretation,  and  that,  therefore,  any  devia- 
tion from  it  was,  from  the  beginning,  a  viola- 
tion.'^ 

''Section  2  of  the  regulation  was  headed  "How 
to  find  your  ceiling  prices  under  this  regulation.'' 
It  plainly  directed  retailers  to  compute  their 
ceiling  prices  by  applying  "markups.'' 

"If  the  w^holesaler's  price  be  not  violative  of  the 
requirements  of  price  control,  no  reason  would 
dictate  that  the  retailer  take  a  loss  on  that  price. 
Any  concept  of  price  control  would  necessarily 
contemplate  that  prices  at  one  level  would  follow 
through  in  normal  course  in  ascending  grades  to 
the  consumer.  This  is  simple  sense.  So  that  a 
student  of  these  regulations  observing  the  failure 
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to  mention  sales  prices  below  cost  in  the  base 
period,  would  readily  and  reasonably  conclude 
that  the  Administrator  meant  that  ceilings  in 
cost  price  lines  where  sales  below  cost  had  pre- 
dominated in  the  base  period  should  be  fixed  by 
the  rule  applicable  where  no  sales  of  that  line 
had  occured  in  that  period.  In  the  language  of 
the  regulation,  he  could  reasonably  conclude  that 
the  Administrator  meant  that  such  ceilings  were 
to  be  fixed  by  Rule  2.  It  was  reasonable  that  sales 
below  cost  be  treated  as  no  sales/' 

^furthermore,  the  Administrator  himself  later 
amended  the  regulation  to  cure  this  conceded 
anomaly.  And  when  he  did  so,  he  announced  that 
a  nationwide  survey  showed  that  the  number  of 
these  abnormally  low  markup  relationships  was 
sufficiently  small  to  preclude  any  possibility  of 
a  general  price  rise  resulting  from  the  action 
taken  in  the  amendment.  He  pointed  out  that 
these  retailers  had  been  unable  to  purchase  mer 
chandise  because  of  the  clearance  sale  retail  price 
they  would  have  to  use.  In  the  amendment  he 
promulgated  a  rule  not  only  for  the  relief  from 
base-period  sales  below  cost  but  for  all  base- 
period  markups  more  than  20  percentage  points 
below  the  average  for  the  category.  This  was  his 
view  of  what  had  to  be  done,  and  what  was 
reasonable  to  do,  as  he  looked  at  the  results  of 
his  interpretation  of  the  revised  regulation.'' 

^The  Administrator's  position  in  the  case  at 
bar  is  the  barest  technicality." 

(8)  The  Administrator's  ruling  here  involved 
was  in  the  form  of  a  letter  written  in  this  par- 
ticular case  by  a  local  enforcement  officer.  Tech- 
nically it  automatically  became  an  official  act 


33 

of  the  Administrator  by  operation  of  a  general 
proedural  rule  of  his  office.  But  it  was  not  a 
published  ruling,  nor,  so  far  as  the  record  shows, 
was  it  public.  It  was  not  an  administrative  in- 
terpretation of  long  standing  but  was  ynade  after 
this  controversy  Imd  arisen;  was  written  two 
years  after  MPR  330  was  issued,  and  was  there- 
after nullified  by  Amendment  No.  5.  Thus,  it 
does  not  carry  the  great  weight  of  presumptive 
validity  which  attaches  to  long -continued,  con- 
sistent,  published  administrative  rulings^ 

'The  Administrator  says  that  his  letter  to 
Mrs.  Van  Der  Loo  was  an  interpretation.  But  if, 
in  fact,  it  was  a  change  in  meaning,  it  was  a 
modification.  He  had  power  either  to  interpret 
or  to  amend.  But  if  the  Administrator  really 
changed  the  meaning  of  the  regulation,  he  could 
not  thereby  render  liable  to  damages  a  retailer 
who  in  good  faith  had  theretofore  pursued  the 
original  regulation." 

*'(9,  10)  The  District  Court  gave  appellee  the 
benefit  of  her  clear  good  faith  and  so,  in  effect, 
held  that  she  was  not  'Violating''  the  regulation; 
and  that  in  following  what  was  both  its  letter 
and  its  sense,  she  was  acting  pursuant  to  it  with- 
in the  meaning  of  the  two  pertinent  paragraphs 
of  the  statute.  V/e  agree  with  that  view.  The 
ordinary  meaning  of  ''markup''  does  not  include 
a  sale  below  cost,  and  that  ordinary  meaning  is 
consistent  with  the  purpose  of  the  Act  and  with 
the  later  thought  of  the  Administrator.  We  think 
it  was  the  meaning  of  the  regulation  and  that 
the  "interpretation"  was  really  a  change  in 
meaning." 

"The  question  is  not  whether  the  ruling  of  the 
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Administrator  was  valid  prospectively  as  an 
administrative  regulation.  The  question  is  wheth- 
er it  was  so  clear  a  translation  of  the  terms  of 
the  original  regulation  as  to  render  retroactively 
the  prices  of  this  retailer  a  violation  of  that 
regulation/' 

Thus,  Mrs.  Van  Der  Loo  seems  to  have  had  no 
judicial  decision  upon  her  contention  as  to  the  proper 
interpretation  of  the  regulation. 

Fleming  vs.  Van  Der  Loo,  160  F.  (2nd)  906, 
at  911,  912,  913. 

On  August  15,  1947,  the  U.S.  District  Court  of 
Appeals,  7th  Circuit,  in  a  case  where  the  undoubted 
good  faith  of  the  defendant  was  proven,  decided : 

*We  are  not  unmindful  of  the  important  rule 
performed  by  plaintiff  during  and  following  the 
recent  war  and  of  the  almost  superhuman  diffi- 
culties with  which  it  was  confronted.  Neither 
are  we  unmindful  of  the  difficulties  confronting 
a  person  in  business  who  honestly  and  in  good 
faith  attempted  to  comply  with  the  innumerable 
price  lists  and  regulations  which  were  promul- 
gated by  the  plaintiff.  It  is  a  matter  of  common 
knowledge  that  an  individual  merchant  with  two 
or  three  employees  under  his  personal  supervi- 
sion was  unable,  however  good  his  intentions,  to 
achieve  complete  compliance  in  the  matter  of 
prices.  Often  he  was  confused  and  bewildered 
in  an  effort  to  interpret  the  regulations,  much 
less  obtain  compliance.  As  the  magnitude  of  a 
business  increased,  with  its  personal  supervision 
further  removed,  we  apprehend  that  the  difficul- 
ties  were   correspondingly   enhanced.    Certainly 


35 

100  7c^  compliance  could  not  be  expected  in  any 
event;  in  fact,  it  would  be  impossible.''  The  Court 
dismissed  the  case. 

U.S.  ex  rel  Paul  A,  Porter,  Adm.  vs.  Kroger 
Gi^ocery   and   Baking   Covipany.    (Decision 

rendered  Aug.  15,  1947;  not  yet  in  Fed" 

eral  Advance  Sheets.) 

It  is  appellee's  contention,  now  upheld  by  the 
opinion  of  this  Court,  that  Kessler  &  Levine,  doing 
business  as  K  &  L  Distributors,  sold  and  delivered 
the  liquor  in  this  case,  to  Alfred  Shyman,  doing 
business  as  Alaska  Distributors  Company,  in  the  City 
of  Seattle,  State  of  Washington;  that  such  sale  and 
delivery  constituted  a  domestic  sale  in  said  State  of 
Washington,  and  that  thereby  a  Seattle  ''domestic'^ 
price  was  the  established  price  upon  which  Appellant 
Shyman  must  base  his  figures  for  sale  to  his  custo- 
mers in  Alaska;  and  that  by  such  circumstances  Ap- 
pellant Shyman  became  an  '^exporter"  from  Seattle 
to  the  Alaska  business  locations  of  his  customers. 

Under  the  basic  law  of  the  State  of  Washington 
it  is  provided  in  Section  23- J,  (Shyman's  Exhibit  S. 
22)  Pamphlet  of  the  Washington  State  Liquor  Act, 
''A  liquor  importer's  license  may  be  issued  to  any 
qualified  person,  firm  or  corporation,  entitling  the 
holder  thereof  to  import  into  the  State  any  liquor 
other  than  beer;  *  *  *  ''  to  store  the  same  within  the 

state;  and  to  sell  and  export  the  same  from  the  state; 

*  *  *  >> 

In  accordance  therewith  K  &  L  Distributors  had 
the  right  under  their  Importer's  License  to  import 
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such  liquor.  But  K  &  L  Distributors^  duty  under  the 
law  was  to  ^^sell  and  export  the  same  from  the  Stated 
(Appellant's  Opening  Brief,  pp.  20-22;  Appellant's 
Reply  Brief,  pp.  2-4.)  There  could  be  no  break  in  the 
^^current  of  commerce  by  the  ORAL  declaration  of  an 
O.P.A.  official  that  the  liquors  had  come  to  rest  in 
Seattle  whereby  a  ^^domestic"  price  would  be  applic- 
able thereto. 

Under  the  21st  Amendment  to  the  United  States 
Constitution  the  State  of  Washington  had  the  un- 
doubted right  to  insist  that  no  liquors  could  be  sold 
within  the  State  except  under  such  conditions  as  it 
prescribed.  The  sole  control  of  the  liquor  while  within 
the  confines  of  the  State  was  entirely  within  the 
powers  of  the  Washington  State  Liquor  Control  Board, 
and  such  liquors  were  always  subject  to  the  rules 
and  regulations  of  such  Board.  Under  such  regula- 
tions the  Washington  State  Liquor  Control  Board 
had  provided  (Section  89,  Shyman's  Exhibits  No.  22, 
p.  93)  that  such  liquor  must  be  stored  in  a  storage 
warehouse  under  the  Board's  control  and  that  '^no 
liquor  shall  be  removed  from  any  storage  warehouse 
except  for  sale  or  delivery  to  the  Board  or  for  export 
from  the  State  J'  (Section  97,  Shyman's  Exhibit  No. 
S  22,  Page  94) 

Under  the  law  of  the  State  of  Washington,  there- 
fore, Appellee's  ORAL  interpretation  that  there  was 
a  ^'domestic  sale  at  Seattle"  and  that  K  &  L  Distrib- 
utors sale  was  not  an  export  sale  should  not  be  up- 
held by  this  Court. 

It  may  be  that  if  the  O.P.A.  officials  had  estab- 
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lished  a  price  at  Seattle  of  the  Tom  Burns  Whiskey  in 
this  case  by  any  ivritten  order  or  written  interpreta- 
tion, there  might  have  been  presented  the  question  as 
to  whether  the  O.P.A.  under  its  war  time  powers  had 
the  precedent  right  to  establish  prices  in  the  State  of 
Washington  without  the  acquiesence  of  the  Washing- 
ton State  Liquor  Control  Board.  But,  assuredly  under 
the  facts  of  this  case  wherein  such  local  sale  in  Seattle 
was  being  asserted  only  by  oral  interpretation  of 
O.P.A.  officials,  the  undoubted  right  of  the  State  to 
insist  that  there  can  he  no  sale  except  for  export  pur- 
poses, should  be  upheld  by  this  and  other  courts. 

As  was  said  hereinbefore,  it  was  not  one  of  the 
purposes  of  the  O.P.A.  Act  of  1942  to  permit  the  Ad- 
ministrator to  say  orally  that  Appellant's  purchase 
was  a  ''domestic''  sale.  The  Administrator's  only 
power  was  to  fix  prices. 

Collins  V,  Fleming,  159  F.(2d)  431,  at  437, 
438,  439. 

The  Supreme  Court  of  the  United  States  in  its  de- 
cisions in  recent  years  has  invariably  upheld  the  right 
of  the  State  to  control  the  sale  of  liquor  within  its 
borders  under  the  21st  Amendment  to  the  Constitu- 
tion of  the  United  States. 

Mr.  Justice  Brandies  states  that  the  21st  Amend- 
ment confers  "upon  the  state  the  power  to  forbid  all 
importations  which  do  not  comply  with  the  conditions 
which  it  prescribes."  (62  *  *  *  A  classification  recog- 
nized by  the  21st  Amendment  cannot  be  deemed  for- 
bidden  by   the    14th   Amendment    (equal   protection 
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clause)  (64)  *  *  *  To  say  that,  would  involve  not  a 
construction  of  the  (21st)  Amendment,  but  a  re- 
writing of  it.  (62) 


*    >:=    * 


State  Board  of  Equalization  v.  Youngs  Mar- 
ket Inc.,  299  U.S.  59,  at  62,  63,  64. 

Mahoney  v.  Joseph  Triner  Corporation^  304| 
U.S.  401,  at  403,  404. 

*^The  substantive  power  of  the  State  to  prevent  the; 
sale  of  intoxicating  liquor  is  undoubted  *  *  *  Since 
the  21st  Amendment,  as  held  in  the  Young  case,  thel 
right  to  prohibit  or  regulate  the  importation  of  in- 
toxicating liquor  is  not  limited  by  the  Commerce 
clause  and  *  *  *  discrimination  between  domestic 
and  imported  intoxicating  liquors,  is  not  prohibited] 
by  the  equal  protection  clause.  (394.)'' 

Indianapolis  Breiving   Company   v,    LiqiioA 
Control  Commission,  305  U.S.  391  at  394. 

Joseph  S.  Finch  &  Company  v,  McKittrick,\ 
305  U.S.  395,  at  397,  398. 

(Justice  Reed) : 

''The  State  of  Virginia  'could  conclude  *  * 

that  she  could  not  safely  permit  the  transporta-l 

tion  of  liquors  through  her  territory  by  those  who 

concedely  mean  to  break  Federal  Laws   (138)' j 
*  ♦  * 

(Justice  Black) : 

"The  21st  Amendment  has  placed  liquor  in  al 
category  different  from  that  of  other  articles  of| 
commerce  '*'   *   *  this  much  is  settled;  local,  not 
national,  regulation  of  the  liquor  traffic  is  now' 
the  general   Constitutional  policy    (138) 


*    * 
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Virginia  seems  to  think  that,  unless  adequate 
protectionary  regulations  are  devised  and  en- 
forced, liquor  shipments  ostensibly  being  trans- 
ported through  her  territory  to  a  neighboring 
state  could  be  diverted  to  bootleg  purposes  con- 
trary to  her  laws.  (139)'^  *  *  * 

(Justice  Frankfurter) : 

''The  21st  Amendment  prohibits  the  'transpor- 
tation or  importation  into  any  State  *  *  *  of  in- 
toxicating liquors  in  violation  of  the  laws  thereof, 
not  when  the  liquor  is  for  delivery  and  use  but 
'for  delivery  or  use  therein/  In  other  words, 
liquor  need  not  be  intended  for  consumption  in  a 
State  to  be  deemed  to  be  imported  into  the  State 
and  therefore  subject  to  control  by  that  State. 
(141)  *  *  *  Since  Virginia  has  power  to  prohibit 
the  importation  of  liquor  within  that  Common- 
wealth, it  may  effectuate  that  purpose  by  meas- 
ures deemed  by  it  necessary  to  prevent  evasion 
of  its  policy  by  pretended  through  shipments. 
In  a  word,  having  the  power  to  prohibit  liquor 
from  coming  into  a  State,  a  State  may  take  meas- 
ures against  frustation  of  that  power.  (142) 


^  ^  ^ 


Carter  v.  Commonwealth  of  Virginia,  321 
U.S.  131  at  137-138. 

Justice  Frankfurter  has  stated : 

"Price  fixing  is  a  restraint  upon  trade. '^  *  ^  * 
"The  21st  Amendment  subordinated  the  Com- 
merce Clause  to  the  power  of  the  state  to  control, 
and  to  control  effectively  the  traffic  of  liquor 
within  its  borders  (300)  "^  *  *  as  a  matter  of 
constitutional  law,  the  result  of  the  21st  Amend- 
ment is  that  a  State  may  erect  any  barrier  it 
pleases  to  the  entry  of  intoxicating  liquors  (300) 
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*  *  *  If  a  state  for  its  own  sufficient  reasons 
deems  it  a  desirable  policy  to  standardize  the! 
price  of  liquor  within  its  borders  either  by  a  direct 
price  fixing  statute  or  by  permissive  sanction  of 
such  price  fixing  in  order  to  discourage  the 
temptation  of  cheap  liquor  due  to  cutthroat 
competition,  the  21st  Amendment  gives  it  that 
power  and  the  Commerce  clause  does  not  gainsay] 
it;^  (301)  *  ""  * 

U.  S.  V,  Frankfort  Distilleries,  324  U.S.  293,| 
at  301. 

Justice  Jackson  recites: 

''These  clauses  of  the  21st  Amendment  create 
an  important     distinction  between  state  powerj 
over  the  liquor  trafl^ic  and  state  power  over  com- 
merce in  general.  The  people  of  the  United  State! 
knew  that  liquor  is  a  lawlessness  unto  itself.  The; 
determined  that  it  should  be  governed  by  a  spe- 
cific and  particular  constitutional  provision.  *  * 
It  was  their  unsatisfactory  experience  *  *  *  thai 
resulted  in  giving  an  exclusive  place  in  constitu- 
tional law  as  a  commodity  whose  transportatioi 
is  governed  by  a  special  constitutional  provision, 
(398,  399)   *  *  *  So  the  21st  Amendment  mad( 
the  laws  as  to  delivery  and  use  in  the  State  o1 
destination  the  test  of  legality  of  interstate  move- 
ment.   This  obviously  gives  to  state  law  a  mucl 
greater  control  over  interstate  liquor  traffic  thai 
over  commerce  in  any  other  commodity. 

''If  the  21st  Amendment  is  not  to  be  resortei 
to  for  the  decision  of  liquor  cases,  it  is  on  th( 
way  to  becoming  another  'almost  forgotten'  clausi 
of  the  Constitution.''  (390)  *  *  * 

Duckworth  v.  State  of  Arkansas,  314  U.S, 
390,  at  398,  399. 
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^^There  can  be  no  delivery  to  one  not  authorized 
to  receive  liquor/' 

ziffrin  Inc.  v.  Reeves,  308  U.S.  132  at  140 
(12). 

This  court  has  said: 

'The  decisions  of  the  Supreme  Court  since  the 
adoption  of  the  21st  Amendment  recognize  the 
practically  unlimited  power  of  the  states  to  regu- 
late or  prohibit  the  transportation  of  alcoholic 
beverages,  irrespective  either  of  the  commerce 
clause  or  the  equal  protection  clause  of  the  Con- 
stitution. (966)  *  *  *  Interstate  Commerce  in 
liquor,  not  in  violation  of  state  laws,  was  left 
matter  of  national  concern.  (967)  *  *  *  The 
broad  theory  of  the  Sherman  Act — that  trade 
should  be  free  of  artificial  restraints — is  in  many 
respects  incompatible  with  the  policy  of  state 
liquor  control  legislation;  and  wherever  such 
conflict  exists  the  Sherman  Act  must  give  way, 
just  as  the  Commerce  Clause  itself  gives  way 
in  identical  circumstances.  Where  invocation  of 
that  Act  tends  to  hamper  or  interfere  with  the 
enforcement  of  State  Laws  regulatory  of  the 
transportation  or  importation  of  intoxicants,  the 
Act  is  unenforceable.  By  the  terms  of  its  own 
fundamental  law  the  national  government  has 
disabled  itself  from  prosecuting  as  an  offense  that 
which  a  state  has  commanded  or  implicitly  en- 
couraged as  a  means  of  controlling  the  traffic  of 
intoxicants  within  its  borders,''  (963,  (3))  Wash- 
ington Brewers  Institute  v.  United  States,  137 
F.(2d)  964  at  966,  967,  968. 

Again,  it  should  be  reiterated,  that  the  O.P.A.  under 
its  war  powers  may  place  a  maximum  price  upon 
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"legaF'  or  "illegal"  whiskey.  But  we  are  contending 
herein  that  when  the  State  of  Washington  has  declared 
that  a  ^^domestic'^  sale  of  whiskey  cannot  be  made 
within  its  boundaries  no  unauthorized  official  of  the 
O.P.A.  by  an  oral  interpretation  and  without  any 
written  order  or  regulation,  and  with  no  written  price 
fixing,  may  declare  that  such  transaction  is  a  sale  in 
the  state — whether  legal  or  illegal. 

Other  decisions  of  the  Supreme  Court  seem  appli-, 
cable  to  the  facts  of  this  case. 

The  war  power  of  the  United  States,  like  its  other 
powers,  is  subject  to  applicable  constitutional  limita- 
tions. 

Hamilton  v,  Kentucky  Distilleries  &  Ware- 
house Company,  251  U.S.  146  at  155.  (Mr. 
Justice  Brandies) 

A  defendant  in  an  enforcement  proceeding  has  a 
right  to  challenge,  on  constitutional  grounds,  whether 
or  not  a  procedure  has  been  "properly  interpreted.'' 

Case  V.  Bowles,  327  U.S.  92,  at  98  (7). 

"Where  the  method  pursued  by  the  Department 
is  fundamentally  erroneous  it  constitutes  a  denial 
of  due  process  of  law  and  the  courts  do  not  have 
to  upheld  the  interpretations  of  department 
officials.'' 

A^.  P.  Ry.  V,  Dept.  of  Pub,  Wks,,  268  U.S. 
(80  L.  ed.)  836  at  839  (Wash.). 

C.  M.  &  St  P.  Ry,  V,  Pub,  Util  Cm.,  274 
U.S.  (71  L.  ed.)  1085  at  1090. 

"The  idea  which  is  now  sought  to  be  read  into 
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the  grant  by  Congress  to  the  Administrator 
is  not  so  complicated  nor  is  English  speech  so 
poor  that  words  were  not  easily  available  to  ex- 
press the  idea  or  at  least  to  suggest  it.  After  all, 
legislation  *  *  *  is  addressed  to  the  common  run 
of  men  and  is  therefore  to  be  understood  accord- 
ing to  the  source  of  the  thing,  as  the  ordinary  man 
has  a  right  to  rely  on  ordinary  words  addressed 
to  him/' 

Addison  v.  Holly  Frost  Products,  322  U.S. 
607  at  618  (6). 

For  the  reasons  hereinabove  detailed  and  set  forth, 
the  Petition  for  Rehearing  should  be  granted. 

Respectfully  submitted, 

Daniel  B.  Trefethen, 

Attorney  for  Appellant. 
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CERTIFICATE  OF  COUNSEL  PURSUANT  TO 

COURT  RULE  24 

State  of  Washington 
County  of  King 

ss. 

Daniel  B.  Trefethen,  being  first  duly  sworn,  on 
oath  certifies  and  says: 

That  he  is  the  attorney  for  Appellant  in  this  cause ; 
that  he  is  an  attorney  admitted  to  practice  before  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division,  and  before 
this  Court ;  that  he  makes  this  certificate  in  compliance 
with  Rule  24  of  the  rules  of  this  Court;  that  in  his 
judgment  the  petition  for  rehearing  and  the  additional 
and  supplemental  authorities  presented  herein,  are 
well  founded;  and  that  the  same  are  not  interposed 
for  delay. 

Subscribed  and  sworn  to  before  me  at  Seattle,  Wash- 
ington, this  29th  day  of  September,  1947. 


Notary  Public  in  and  for  the  State  of 
Washington,  residing  at  Seattle. 
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No.  11,425 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Western   National  Insurance   Company 
(a  corporation), 


Appellant, 

vs. 

Charles  A.  LeClare,  Jr., 


Appellee, 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Nevada. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  Francis  A.  Grarrecht,  Presiding 
Judge,  and  to  the  Honorable  Associate  Judges  of 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit: 

Comes  now  the  Western  National  Insurance  Com- 
pany, the  Appellant  in  the  above  entitled  cause,  and 
presents  this,  its  petition  for  a  reliearini^  of  the  above- 
entitled  cause,  and  in  support  thereof  respectfully 
shows : 

I. 

Your  ])etitioner  is  aggrieved  by  the  rulinii;  of  this 
Honorable   Court   in  refusing  an   extension  of  time 


within  which  to  file  its  reply  brief  in  this  cause.  Al- 
though it  is  well  known  to  Appellant  that  it  is  within 
the  sound  discretion  of  this  Court  to  refuse  or  allow 
the  filing  of  briefs  after  the  expiration  of  the  time 
fixed  by  the  rules  of  this  Court;  nevertheless,  this 
Court  did,  on  the  20th  day  of  June,  1947,  the  day  set 
for  oral  argument  of  this  case,  grant  leave  to  Appellee 
to  have  printed  and  file  his  brief  on  or  before  the  25th 
day  of  June,  1947,  and  subsequently,  on  the  24th  day 
of  June,  1947,  granted  a  further  extension  of  time  to 
the  2nd  day  of  July,  1947.  Under  these  extensions. 
Appellee  was  granted  leave  by  this  Court  to  file  his 
printed  brief  after  oral  arguments  were  presented, 
and  more  than  sixty  days  after  the  date  it  should  have 
been  filed  in  order  to  comply  with  the  rules  of  this 
Court. 

II. 

The  brief  filed  by  Appellee  contains  a  theory  of  law 
pertaining  to  contracts  to  renew  and  renewals  of  ex- 
isting insurance,  which  is  entirely  different  and  dis- 
tinguishable from  the  law  applicable  to  the  issues 
raised  by  the  pleadings  in  this  case,  and  although  the 
Appellee  endeavored  to  inject  such  theory  of  law  into 
this  case  after  the  evidence  had  been  closed,  by  mov- 
ing the  Trial  Court  for  leave  to  amend  his  Complaint, 
the  Court  in  sustaining  the  objection  of  comisel  for 
Appellant  and  denying  the  motion  said: 

^^*  *  *  it  seems  to  me  that  Mr.  Vargas'  (counsel 
for  Appellant)  objection  is  good.  He  has  a  theory 
of  law  here.  With  that  amendment,  the  basis  of 
that  theory,  which  has  already  been  presented  to 


the  jury,  would  be  removed  and  for  that  reason 
the  application  to  amend  will  be  denied/'  (Tran- 
script p.  165.) 

III. 

The  cause  of  action  stated  in  the  Complaint  filed 
by  Ajjpellee  is  based  upon  an  alleged  oral  contract  of 
insurance  covering  a  building  described  therein,  for 
the  amount  of  Five  Thousand  ($5,000.00)  Dollars,  and 
the  improvements  on  said  property,  for  the  amount 
of  Seven  Hundred  ($700.00)  Dollars.  The  complaint 
contains  no  allegation  whatsoever  of  a  renewal  or  an 
oral  contract  for  the  renewal  of  the  old  policies  in  the 
amount  of  Two  Thousand  ($2,000.00)  Dollars  and 
Three  Thousand  ($3,000.00)  Dollars  which  had  ex- 
pired. (Transcript  pp.  5-6.)  On  the  contrary,  it  is 
specifically  alleged  in  the  Complaint  that  the  cause 
of  action  is  based  on  an  oral  contract  for  insurance, 
and  by  the  allegations  contained  therein  the  bene- 
ficiaries are  different  and  the  amounts  are  in  excess 
of  the  insured  values  as  set  forth  in  the  old  expired 
policies.  Now,  in  this  Court,  and  for  the  first  time. 
Appellee  in  his  brief,  departs  from  the  issues  raised 
by  the  pleadings  and  the  law  applicable  thei*eto,  and 
expounds  on  the  theories  of  the  law  as  applicable  to 
parol  contracts  to  renew  and  renewals  of  existing  in- 
surance contracts. 

IV. 

The  theories  of  law  applicable  to  the  issues  involved 
herein  are  set  forth  in  the  instructions  which  wove 
given  in  the  trial  Court,  and  no  mention  whatevei*  is 


contained  therein,  either  as  to  a  question  of  fact  or  a 
question  of  law  regarding  oral  contracts  of  I'enewal 
or  oral  contracts  to  renew.    (Transcript  pp.  26-36.) 

V. 

The  extension  of  time  requested  by  Apx)ellant  for 
filing  its  reply  brief  became  necessary  as  a  result  of 
Appellee's  apparent  abandonment  of  the  theories  of 
law  applicable  to  the  issues  joined  in  this  case,  and 
in  the  instructions  given  by  the  Court  below,  and  then 
proceeding  iu  this  Court,  for  the  first  time,  on  the 
theory  of  law  ap])licable  to  })arol  contracts  to  renew 
and  renewals  of  existing  insurance  policies. 

VI. 

In  view^  of  the  written  argument  of  Appellee  on  the 
law  applicable  to  renewals  and  contracts  to  renew 
existing  insurance  contracts,  your  petitioner  feels  that 
this  Honorable  Court  may  have  overlooked  the  fact 
that  such  law  is  not  applicable  to  the  issues  raised 
by  the  pleadings  filed  in  the  Court  below,  and  the 
instructions  given  by  the  Trial  Court,  upon  which  the 
verdict  of  the  jury  was  rendered. 

VII. 

That  due  to  the  delay  of  Aj)j)ellee  in  the  filing  of 
his  brief,  your  petitioner  did  not  have  an  oj)portunity 
to  study  it  prior  to  the  hearing  in  this  Court,  and  was, 
therefore,  deprived  of  an  opportimity  to  pi'esent  an 
oral  argmnent  on  the  points  raised  therein,  the  au- 
thorities cited,  and  in  particular  the  theory  of  law 


pertainino-  to  renewals,  advaiued  therein  for  the  first 
time  in  this  case,  which  theory  of  ]aw  Appellant  con- 
tends is  not  applicable  to  the  issues  involved  in  this 
case. 

VIII. 

The  evidence  is  insufficient  to  support  a  verdict  in 
favor  of  Appellee  on  the  issues  joined  in  this  case. 
The  cause  of  action  stated  in  the  Comi)laint  filed  by 
Appellee  is  based  upon  a  new  and  original  oral  con- 
tract of  insurance,  and  issue  w^as  Joined  thereon.  The 
evidence  adduced  in  ])roof  of  the  alleged  new  and 
original  oral  contract  of  insurance,  when  standing 
alone,  and  considered  apart  from  the  facts  relative  to 
the  old  insurance  contracts  which  had  expired,  is 
wholly  insufficient  as  a  matter  of  law  to  establish  an 
oral  contract  of  insurance,  according  to  the  over- 
whelming weight  of  authority. 

Wherefore,  upon  the  foregoing  groimds,  it  is  re- 
spectfully urged  that  this  petition  for  a  rehearing  be 
granted,  that  your  petitioner  be  permitted  to  file  its 
reply  brief,  and  that  leave  be  granted  for  re-argument. 

Dated,  Reno,  Nevada, 
September  10, 1947. 

Western  National  Insi  range  Company, 
Bv  Royal  A.  Stewart, 
Morley  Grtswoli), 
George  L.  Vargas, 

Counsel  for  Appelhnif 
and  Petitioner. 


Certificate  of  Counsel. 

Morley  Gris\V(^ld,  George  L.  Vargas  and  Royal 
Stewart,  counsel  for  the  above-named  Western  Na- 
tional Insurance  Comi)any,  do  hereby  certify  that  the 
foregoing  i)etition  for  a  rehearing  of  this  cause  is,  in 
our  judgment,  well  founded  and  that  it  is  not  inter- 
posed for  delay. 

Dated,  Reno,  Nevada, 
September  10, 1947. 

Royal  A.  Stewart, 
Morley  (triswold, 
George  L.  Vargas, 

Counsel  for  Appflln)it 
mid  Petitioner. 
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